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CONTINUATION  OF  PART  II. 

KULES  GOVERNING  THE  PRODUCTION  OF  TESTIMONY. 


CHAPTER  XVIL 

MATTERS   NOT  PROVEABLE   BY  A  SINGLE   WITNESS.^ 

§  869.'  Under  this  head  it  is  not  proposed  to  go  into  an  extended 
consideration  of  the  Statutes  of  Treason,  but  only  to  mention 
briefly  some  instances  in  which  those  Acts,   and  some   other 
statutes  and  rules  of  law,  have  regulated  particular  cases,  taking 
them  out  of  the  operation  of  the  general  principles,  by  which  they 
would  otherwise  be  governed.     Thus,  in  regard  to  treason  and 
misprision  of  treason,  though  by  the  common  law  these  crimes 
were  sufficiently  proved  by  one  credible  witness,*  it  has  been 
deemed  expedient  to  enact,  that  no  person  shall  be  indicted,  tried, 
or  attainted  thereof,  but  upon  the  oaths  and  testimony  of  two 
lawful  witnesses,  either  both  to  the  same  overt  act,  or  one  to  one, 
and  the  other  to  another  overt  act  of  the  same  treason,  unless  the 
accused  shall  willingly  without  violence,  in  open  court,  confess 
the  same ;  *  and  further,  that  if  two  or  more  distinct  treasons  of 
divers  heads  or  kinds  shall  be  alleged  in  one  indictment,  one  wit- 
ness produced  to  prove  one  of  these  treasons,  and  another  another, 
shall  not  be  deemed  to  be  two  witnesses  to  the  same  treason.^ 

§  870.  This  protective  rule,  which  in  England  has  remained  in 

*  The  substance  of  this  Chapter  first  appeared  in  the  Law  Rev.,  No.  7, 
pp.  123 — 135.  ^  Gr.  Ev.,  §  295,  in  part. 

'  Foster,  Or.  L.  233 ;  M^Nally  Ev.  31  ;  R  r.  Clare,  28  How.  St.  Tr. 
887,  924  ;  Woodbeck  v.  Keller,  6  Cowen,  120. 
^  Ab  to  the  confession,  see  ante,  §  792. 

*  7  Will  3,  c.  3,  §§  2,  4  ;  extended  to  Ireland  by  1  «b  2  Geo.  4,  c.  24i 
The  Acts  of  1  Edw.  6,  c.  12,  §  22,  5  <fc  6  Edw.  6,  c.  11,  §  12,  and  1  &  2 
Ph.  &M.  c.  10,  §  11,  contain  provisions  of  a  like  nature. 
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its  present  state  since  the  days  of  King  William  III.,  and  in 
Ireland,  was  adopted  in  the  year  1821,  has  been  incorporated, 
with  some  slight  variation,  into  the  constitution  of  America,*  and 
may  be  met  with  in  the  statutes  of  most,  if  not  all,  of  the  States 
in  the  Union.  The  first  notice  that  we  have  of  this  rule,  is  in  a 
repealed  Act  of  the  time  of  Henry  VIII.,*  and  from  the  language 
there  employed  it  appears  probable,  that  the  original  reason  for  its 
adoption  was  that  stated  by  Lord  Nottingham  on  Lord  Strafford's 
trial :  **  Anciently  all  or  most  of  the  judges  were  churchmen  and 
ecclesiastical  persons,  and  by  the  canon  law,  now  and  then  in  use 
all  over  the  Christian  world,  none  can  be  condemned  of  heresy 
but  by  two  lawful  and  credible  witnesses ;  and  bare  words  may 
make  a  heretic,  but  not  a  traitor,  and,  anciently,  heresy  was 
treason ;  and  from  thence  the  Parliament  thought  fit  to  appoint, 
that  two  witnesses  ought  to  be  for  proof  of  high  treason."  * 

§  871.  Its  continuance  in  modem  times  may  perhaps  be  ascribed, 
in  part,  to  the  obstinacy  with  which  men  cling  to  established  forms 
of  proceeding ;  in  part,  to  the  accused's  oath  and  duty  of  allegiance, 
which  may  be  supposed  to  counterpoise  the  information  of  a  single 
witness;^  and,  in  part,  to  the  heinousness  of  the  crime  of  treason, 
which  raises  a  presumption  of  innocence  in  favour  of  the  accused, 
while  the  counter-presumption,  that  on  so  serious  a  trial  no 
witness  would  be  guilty  of  criminative  perjury,  is  forgotten.* 
But,  possibly,  the  best  reason  for  the  regulation  is,  that,  on  state 
trials,  the  prisoner  has  to  contend  against  the  whole  power  of  the 
Crown;  that  this  power  is  especially  liable  to  abuse  in  times 
of  excitement  and  danger ;  that  the  law  of  treason  is  ill-defined, 
and  worse  understood;  and  that  the  consequences  of  a  con- 
viction, both  to  the  accused,  and  to  his  family,  are  savage  and  re- 
volting. A  man  of  calm  reflection  may  consider  this  last  reason 
an  indifferent  one;  and  may  think  that  the  Legislature  would 
confer  no  trifling  benefit  on  the  country,  if  it  defined  the  law  of 


*  "  No  person^ shall  be  convicted  of  treason,  unless  on  the  testimony  of 
two  witneises  to  the  $ame  overt  act,  or  on  confession  in  open  court. "  Ck>n8t. 
U.  &  Art  3,  §  3  5  Laws  U.  S.,  voL  2,  oh.  36,  §  1. 

«  26  Hen.  8,  o.  14.  »  T.  Raym.  408, 

*  4  Bl.  Com.  358.  3  Bentham  Ev.,  391,  392. 
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treason  with  greater  accuracy,  and  if,  by  aboliBhing  alike  the 
cruelties  which  make  it  abhorrent,  and  the  protections  which 
make  it  ridiculous,  it  rendered  the  pimishment  of  traitors  more 
certain  and  less  barbarous. 

§  872.  Notwithstanding  the  above  rule,  any  collateral  matter, 
not  conducing  to  the  proof  of  the  overt  acts,  may  be  proved  by 
the  testimony  of  a  single  witness,  by  the  extra-judicial  confession 
of  the  prisoner,  or  by  other  evidence  admissible  at  common  law.^ 
For  instance,  on  an  indictment  for  treason  in  adhering  to  the 
Queen's  enemies,  the  fact  that  the  prisoner  is  a  subject  of  the 
British  Crown  may  be  established  by  his  admission,  or  by  the 
testimony  of  one  witness.^ 

§  873.*  In  treason,  and  misprision  of  treason,  no  evidence  can 
be  given  of  any  overt  act,  which  is  not  expressly  laid  in  the 
indictment.^  But  the  meaning  of  this  rule  is,  not  that  the  whole 
detail  of  facts  shall  be  set  forth,  but  that  no  overt  act  amounting 
to  a  distinct  independent  charge^  though  falling  under  the  same 
head  of  Reason,  shall  be  given  in  evidence,  unless  it  be  expressly 
laid  in  the  indictment,  or  unless  it  conduce  to  the  proof  of 
any  of  the  overt  acts,  which  are  laid.*  For  instance,  in  Layer's 
case,'  the  prisoner's  correspondence  with  the  Pretender  was 
allowed  to  be  read  in  evidence,  as  tending  directly  to  prove  one 
overt  act  laid,  namely,  the  conspiring  to  depose  the  King  and 
to  place  the  Pretender  on  the  throne,  though  this  correspondence 
was  a  substantive  treason  in  itself,^  and  was  not  charged  as  an 
ovoi  act  in  the  indictment ;  and  on  the  same  ground  the  publica* 
tion  of  the  Pretender's  manifesto  by  Mr.  Deacon  was  read  against 

'  Foster  Cr.  L.  242 ;  1  East,  P.  C.  130. 

2  K  V.  Vaughan,  16  How.  St.  Tr.  536,  per  Lord  Holt ;  Foster,  C.  L, 
240,  &  C. 

'  Gh:.  £v.,  §  266,  in  part  as  to  first  six  lines. 

*  7  WilL  3,  a  3,  §  8.  This  section  is  not  incorporated  in  the  Irish  Act 
of  1  db(  2  Geo.  4,  c.  24,  but  it  being  also  a  rule  at  common  law,  this  would 
seem  to  be  immateriaL 

*  Poster,  Cr.  L.  245  ;  1  East,  1*.  C.  121—123. 

*  16  How.  Si  Tr.  220—223  ;  Foster,  Cr.  L.  246,  246,  S.  C. 

'  By  13  Win  3,  c.  3,  §  2.     See  17  Geo.  2,  c.  39. 
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it  is  not  precisely  accurate  to  say,  that  the  corroborative  circum- 
stances must  be  tantamount  to  another  witness ;  for  they  need  not 
be  such  as  that  proof  of  them,  standing  alone,  would  justify  a 
conviction,  in  a  case  where  the  testimony  of  a  single  witness  would 
suffice  for  that  purpose/  Thus,  a  letter  written  by  the  defendant, 
contradicting  his  statement  on  oath,  will  render  it  unnecessary  to 
call  a  second  witness.*  Still,  evidence  confirmatory  of  the  single 
,^^  .!*.».  in  .on,.  sHgb.  ^^  oZ  -U.  not  U 
sufficient  to  warrant  a  conviction;'  but  it  must  at  least  be 
strongly  corroborative  of  his  testimony ;  *  or,  to  use  the  quaint  but 
energetic  language  of  Chief  Justice  Parker,  "  a  strong  and  clear 
evidence,  and  more  numerous  than  the  evidence  given  for  the 
defendant."  * 

§  877/  When  several  assignments  of  perjury  are  included  in 
the  same  indictment,  it  does  not  seem  to  be  clearly  settled, 
whether,  in  addition  to  the  testimony  of  a  single  witness,  corro* 
borative  proof  must  be  given  with  respect  to  each ;  but  the  better 
opinion  is  that  such  proof  is  necessary;  and  that  too,  although  all 
the  perjuries  assigned  were  committed  at  one  time  and  place/ 
For  instance,  if  a  person,  on  putting  in  his  schedule  in  the 
Insolvent  Debtors'  Court,  or  on  other  the  like  occasion,  has 
sworn  that  he  has  paid  certain  creditors,  and  is  then  indicted  for 
peijury  on  several  assignments,  each  specifying  a  particular 
creditor  who  has  not  been  paid,  a  single  witness  with  respect  to 
each  debt  will  not,  it  seems,  suffice,  though  it  may  be  very  difficult 
to  obtain  any  fuller  evidence." 

*  R.  V.  Gardiner,  8  0.  &  P.  737,  per  Patteaon,  J.  ;  2  Moo.  C.  C.  96,  S.  0, 
^  K.  V.  Mayliew,  6  C.  ib  P.  315,  per  Lord  Demnan. 

'  R.  V.  Tates,  C.  &  Marsh.  139,  per  Ck>leridge,  J. ;  R.  v.  Boulter,  2  Den. 
396 ;  3  C.  &  Kir.  236,  S.  0. 

*  R.  ©.  Champney,  and  R.  v.  Wigley,  2  Lew.  0.  0.  268,  259,  n.,  per 
Coleridge,  J.  ;  Jorden  v.  Money,  6  H.  of  L.  Gas.  231,  232,  per  Lord 
Brougham  ;  Woodbeck  v,  Keller,  6  Cowen,  118,  121,  per  Sutherland,  J. 

*  R.  V.  Muscot,  10  Mod.  194.  See  the  State  v.  Molier,  1  Dev.  263, 
265  ;  The  State  v.  Hayward,  1  Nott  «k  M'Cord,  547  ;  Clark's  Exors.  v.  Van 
Reimsdyk,  9  Cranoh,  160.  •  Gr.  Ev.,  §  267  a,  nearly  verbatim. 

'  R  V.  Virrier,  12  A.  ife  E.  324,  per  Lord  Demnan. 

*  R  V.  Parker,  C.  «k Marsh.  639, 645—647,  per  Tindal,  C.  J.  InR  v.  Mudie, 
1  M.  &  Rob.  128, 129,  Lord  Tenterden,  under  similar  circumstances,  refused  to 
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§  878.'  The  principle,  that  one  witness,  with  coiToborating 
circumstances,  is  sufficient  to  establish  the  charge  of  perjury, 
leads  to  the  conclusion,  that  without  any  witness  directly  to  dis- 
prove what  is  9wom,  circumstances  alone^  when  they  exist  in  a 
documentary  shape,  may  combine  to  the  same  efTect ;  as  they  may 
combine,  though  altogether  unaided  by  oral  proof,  except  the 
evidence  of  their  authenticity,  to  prove  any  other  fact  connected 
with  the  declarations  of  persons  or  the  business  of  life.  In 
accordance  with  these  viewsj  it  has  been  held  in  America,  that  a 
man  may  be  convicted  of  perjury  on  documentary  and  circum* 
gtantial  evidence  slone,— first,  where  the  falsehood  of  the  matter 
sworn  to  by  him  is  directly  proved  by  written  evidence  spring- 
ing from  himself,  with  circumstances  showing  the  corrupt  intent ; 
Mcondly,  where  the  matter  sworn  to  is  contradicted  by  a  public 
record,  proved  to  have  been  well  known  to  the  prisoner  when  he 
took  the  oath ;  and  thirdly,  where  the  party  is  charged  with  taking 
an  oath,  contrary  to  what  he  must  necessarily  have  known  to  be 
true ;  the  falsehood  being  shown  by  his  own  letters  relating  to  the 
fact  sworn  to,  or  by  any  other  writings,  which  are  found  in  his 
possession,  and  which  have  been  treated  by  him  as  containing  the 
evidence  of  the  fact  recited  in  them.' 

§  879."  If  the  evidence  adduced  in  proof  of  the  crime  of  perjury 
consists  of  two  opposing  statements  by  the  prisoner ,  and  nothing 
more,  he  cannot  be  convicted.  For  if  one  only  was  delivered 
under  oath,  it  must  be  presumed,  from  the  solemnity  of  the 
sanction,  that  the  declaration  was  the  truth,  and  the  other  an 

stop  the  case,  aayiug  that  if  the  defendant  was  convicted  he  might  move  for  a 
new  trial.     He  was  however  acquitted.  '  Gr.  Ev.,  §  258,  in  port. 

'  U.  8.  V.  Wood,  14  Peters,  430,  440 — 442.  In  this  case,  under  the 
latter  head  of  the  rule  here  stated,  it  was  held  that,  if  the  jury  were  satisfied 
of  the  corrupt  intent,  the  prisoner  might  well  be  convicted  of  perjury  in 
taking,  at  the  custom-house  in  New  York,  the  '' owner's  oath  in  cases 
where  goods,  wares,  or  merchandise,  have  been  actually  purchased,"  upon 
the  evidence  of  the  invoice-book  of  his  father,  John  Wood  of  Saddleworth, 
Eng.,  and  of  thirty-five  letters  from  the  prisoner  to  his  father,  disclosing  a 
oombination  between  them  to  defraud  the  Government  of  the  United  States, 
by  invoicing  and  entering  the  goods  shipped  at  less  than  their  actual  cost. 
The  whole  of  this  case  deserves  an  attentive  perusal. 

'  Gr.  £v.,  §  259,  in  great  part. 


792        WHAT   EVIDENCE   NECESSARY  TO   PROVE   PERJURY.       [PART  U. 

error,  or  a  falsehood ;  though  the  latter,  being  inconsistent  with 
what  he  has  sworn,  may  form  important  evidence,  with  other 
circumstances,  against  him.'  And  if  both  the  contradictory 
statements  were  delivered  under  oath,  there  is  still  nothing  to 
show  which  of  them  is  false,  when  no  other  evidence  of  the  falsity 
is  given.'  If,  indeed,  it  can  be  shown  that,  before  making  the 
statement  on  which  perjury  is  assigned,  the  accused  had  been 
tampered  with,'  or  if  any  other  circumstances  tend  to  prove  that 
the  statement  offered  as  evidence  against  the  prisoner  was  true,  a 
legal  conviction  may  be  obtained;*  and  provided  the  nature  of  the 
statements  was  such,  that  one  of  them  must  have  been  false  to 
the  prisoners  knowledge^  slight  corroborative  evidence  would  pro- 
bably be  deemed  sufficient.  But  it  does  not  necessarily  follow 
that,  because  a  man  has  given  contradictory  accounts  of  a  trans* 
action  on  two  occasions,  he  has  therefore  committed  perjury. 
For  cases  may  well  be  conceived  in  which  a  person  might  very 
honestly  swear  to  a  particular  fact,  from  the  best  of  his  recol* 
lection  and  belief,  and  might  afterwards  from  other  circumstances 
be  convinced  that  he  was  wrong,  and  swear  to  the  reverse,  without 
meaning  to  swear  falsely  either  time.*    Moreover,  when  a  man 


*  See  Alison's  Prin.  of  Crim,  Law  of  Scot.  481. 

*  R  V.  Wheatland,  8  0.  &  P.  238,  241,  per  Gumey,  B.  ;  R  v.  Gaynor, 
1  Cr.  &  Dix,  Ir.  Cir.  R  142  ;  Jebb,  C.  C.  262,  S.  C.  ;  R  v.  Harris,  5  R 
<b  A  926. 

^  Anon.,  per  Tates,  J;,  Lord  Mansfield,  Wilmot,  and  Aston,  Js.,  concur- 
ring ;  5  B.  lb  A  939,  940,  n.  See  the  observations  of  Mr.  Greaves  on 
this  case,  in  2  Buss.  C.  ^  M.  653,  n. 

^  R  V.  Knill,  6  B.  &  A  929,  930,  n. 

*  Per  Holroyd,  J.,  in  R  v.  Jackson,  1  Lew.  C.  C.  270.  This  very  rea- 
sonable doctrine  is  in  perfect  accordance  with  the  rule  of  the  Criminal  Law 
of  Scotland,  as  laid  down  by  Mr.  Alison,  in  his  excellent  treatise  on  that 
subject,  in  the  following  terms  : — '^  When  contradictory  and  inconsistent 
oaths  have  been  emitted,  the  mere  contradiction  is  not  decisive  evidence  of 
the  existence  of  perjury  in  one  or  other  of  them  ;  but  the  prosecutor  must 
estabhsh  which  was  the  true  one,  and  libel  on  the  other  as  containing  the 
falsehood.  Where  depositions  contradictory  to  each  other  have  been  emitted 
by  the  same  person  on  the  same  matter,  it  may  with  certainty  be  concluded, 
that  one  or  other  of  them  is  false.  But  it  is  not  relevant  to  infer  perjury 
in  BO  loose  a  manner  ;  but  the  prosecutor  must  go  a  step  further,  and  specify 
distinctly  which  of  the  two  contains  the  falsehood,  and  peril  his  case  upon 
the  means  he  possesses  of  proving  perjury  in  that  deposition.     To  admit  the 
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merely  swears  to  the  best  of  his  memory  and  beliefs  it  of  course 
requires  very  strong  proof  to  show  that  he  is  wilfully  peijured,* 

§  880.  The  rule  requiring  something  more  than  the  testimony 
of  a  single  witness  on  indictments  for  perjury,  is  confined  to  the 
proof  of  ihefalsUy  of  the  matter  on  which  the  perjury  is  assigned. 
Therefore,  the  holding  of  the  Court,  the  proceedings  in  it,  the 
administering  the  oath,  the  evidence  given  by  the  prisoner,  and, 
in  short,  all  the  facts,  exclusive  of  the  falsehood  of  the  statement, 
which  must  be  proved  at  the  trial,  may  be  established  by  any 
evidence  that  would  be  sufficient  were  the  prisoner  charged  with 
any  other  oflfence.'  Moreover,  when  several  facts  must  be  proved 
to  make  out  an  assignment  of  perjury,  each  of  these  facts  may,  in 
gtrict  law,  be  established  by  the  uncontro verted  testimony  of  a 
single  witness.  For  instance,  if  the  false  swearing  be  that  two 
persons  were  together  at  a  certain  time,  and  the  assignment  of 
perjury  be  that  they  were  not  together  at  that  time^  evidence 
by  one  witness  that  at  the  time  named  the  one  person  was  at 
London,  and  by  another  witness  that  at  the  same  time  the  other 
person  was  in  York,  will  be  sufficient  proof  of  the  assignment 
of  perjury.' 

§  881.  In  cases  of  bastardy^  a  man  cannot  be  adjudged  to  be 
the  putative  father  of  an  illegitimate  child  on  the  single  testi- 
mony of  the  mother ;  but  before  an  order  of  affiUation  can  be 
made  by  the  petty  sessions,^  or  confirmed  by  the  quarter  sessions,^ 
the  evidence  of  the  mother  must  be  corroborated,  in  some  material 


oi^Kwite  couiBO,  and  allow  the  prosecutor  to  libel  on  both  depositions,  and 
make  out  his  charge  by  comparing  them  together,  without  distingmshing 
which  contains  the  truth  and  which  the  falsehood,  would  be  directly  con- 
tnry  to  the  precision  justly  required  in  criminal  proceedings.  In  the  older 
practice  this  distinction  does  not  seem  to  have  been  distinctly  recognised  ; 
bat  it  is  now  justly  considered  indispensable,  that  the  perjury  should  be 
specified  as  existing  in  one,  and  the  other  deposition  referred  to  in  mod'nm 
probatumWy  to  make  oat,  along  with  other  circumstances,  where  the  tmth 
really  lay."     See  Alison's  Princip.  of  Crim.  Law  of  Scot.  476. 

*  Per  Tindal,  0.  J.,  in  R.  v.  Parker,  C.  &  Marsh.  645. 

»  2  Russ.  C.  <b  M.  654  ;  2  Hawk.  P.  C.  c.  46,  §  10. 

'  R  ff.  Roberts,  2  C.  ib  Kir.  614,  per  Pattetton,  J. 
7  4:  8  Vict.,  c.  101,  §  3.  »  8  <b  9  Vict,  c.  10,  §  6. 
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particular,  by  other  testimony,  to  the  satisfaction  of  the  justices ; 
and  the  order  will  be  bad,  if  it  does  not  allege  that  the  con- 
firmatory evidence  was  material.*  This  role  has  been  wisely 
established,  in  order  to  protect  men  from  accusations  which 
profligate,  designing,  and  interested  women  might  easily  make, 
and  which,  however  false,  it  might  be  extremely  diflScult  to 
disprove. 

§  882.*  The  principles  above  stated,  in  regard  to  the  proof 
of  perjury,  apply  with  equal  force  to  the  case  of  an  answer  in 
Chancery.  Formerly,  when  a  material  fact  was  directly  put  in 
issue  by  the  answer,  the  courts  of  equity  followed  the  maxim  of 
the  Boman  law,  Besponsio  unius  non  omnino  audiatur,  and 
required  the  evidence  of  two  witnesses  as  the  foundation  of  a 
decree.  But  of  late  years  the  rule  has  been  referred  more  strictly 
to  the  equitable  principle  on  which  it  is  founded,  namely,  the 
right  to  equal  credit  with  any  other  witness,  which  the  defendant 
may  claim  in  all  cases,  where  his  answer  is  "  positively,  clearly, 
and  precisely  "  responsive  to  any  matter  recited  in  the  bill.  For 
the  plaintiff,  by  calling  on  the  defendant  to  answer  an  allegation 
which  he  makes,  thereby  admits  the  answer  to  be  evidence.*  In 
such  case,  if  the  defendant  in  express  terms  negatives  the  allega- 
tions in  the  bill,  and  the  bill  is  supported  by  the  testimony  of 
only  a  single  witness,  affirming  what  has  been  so  denied,  the 
Court  will  neither  make  a  decree,  nor  send  the  case  to  be  tried  at 
law ;  but  'will  simply  dismiss  the  bill.^    But  the  corroborating 

*  R.  V,  Read,  9  A.  &  E.  619  ;  1  P.  <k  D.  413,  S.  C. ;  8  «k  9  Vict.  c.  10, 
§  1,  and  Schedule,  Nos.  7  <&  8.  In  R.  v.  Js.  of  Backs,  14  L.  J.,  M.  0.  45, 
it  was  held,  that  all  the  evidence  must  be  given  upon  oath,  and  that  this 
fact  must  appear  on  the  face  of  the  order  ;  but  though  the  first  point 
there  ruled  is  still  unquestionably  the  law,  the  second  is  no  longer  material, 
as  the  forms  given  in  the  Schedule  of  8  ib  9  Vict.,  a  10,  omit  all  mention 
of  an  oath,  and  §  1  of  that  Act  declares  the  forms  to  be  valid. 

^  Gr.  Ev.,  §  260,  in  great  part 

'  Gresley  Ev.  4 ;  East  India  Co.  v.  Donald,  9  Yes.  282—284. 

^  Cooth  V,  Jackson,  6  Yes.  40,  per  Lord  Eldon ;  Evans  v,  Bioknell,  6 
Yes.  184  ;  Ck>oke  v,  Clayworth,  18  Yea;  12  ;  Money  v.  Jordan,  2  De  Gex, 
M.  ^  Gord.  336,  337,  per  Lord  Granworth ;  Carx>enter  v.  Providence 
Washington  Ins.  Co.,  4  Howard,  S.  Ct.  R.  186,  217—219,  per  Woodbury, 
J.  ;  Towne  r.  Smith,  1  Woodb.  <fc  Min.  118,  per  id. 
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evidence  of  an  additional  witness,  or  of  a  letter  of  the  defendant/ 
or  of  other  circumstances,'  may  give  a  turn  either  way  to  the 
balance*  And,  indeed,  the  evidence  arising  from  circumstances 
alone  may  be  stronger  than  the  testimony  of  any  single  witness.' 

§  883.  In  the  Ecclesiastical  Courts  the  testimony  of  a  single 
witness,  though  omni  exceptione  major^  is  insufficient  to  support 
a  decree,  when  such  testimony  stands  imsupported  by  what  the 
civilians  pedantically  call  *' adminicular  circumstances."^  This 
doctrine  was  in  former  days  productive  of  much  injustice,'  but  it 
is  now  of  little  practical  importance,  as  the  spiritual  courts  have, 
by  a  series  of  legislative  improvements,  been  shorn  of  their  juris- 
diction— ^first,  over  suits  for  defamation ' — ^next,  in  relation  to  the 
grant  and  revocation  of  probates  of  wills  and  letters  of  adminis- 
tration, and  to  all  matters  and  causes  testamentary,^ — and  lastiy, 
in  respect  of  divorces  a  mens^  et  thoro,  suits  of  nullity  of 
marriage,  suits  of  jactitation  of  marriage,  suits  for  restitution  of 
conjugal  rights,  and  indeed,  all  causes,  vmts,  and  matters  matri- 
monial.* In  the  new  Courts  of  Probate,  both  for  England  and 
Ireland,  and  in  the  new  Court  for  Divorce  and  Matrimonial 
causes,  the  rules  of  evidence  observed  in  the  superior  Courts  of 
Common  Law  are  applied  to  the  trial  of  all  questions  of  fact.' 

§  887.  It  remains  only  to  mention  the  case  of  accomplices,  who 


*  Keys  i>.  WiUiams,  3  You.  &  Coll.,  Ex.  R.,  55  ;•  Dawson  v.  Massey,  1 
Bdl  <fe  Bea.  234  ;  Savage  v.  Brocksopp,  18  Vee.  335. 

2  Smith  V.  Constant,  20  L.  J.,  Ch.,  128,  per  Knight  Bruce,  Y.  C.  ; 
Shairy  v.  Garty,  2  Ir.  Eq.  R,  N.  S.,  358 ;  Jorden  v.  Money,  5  H.  of  L.  Cas., 
185,  217,  218,  per  Lord  Cranworth,  Ch.  ;  Gray  v.  Haig,  20  Beav.  219. 
■"  »  Pember  v.  Mathers,  1  Bro.  Ch.  R.  52 ;  2  Story  on  Eq.  Juris.,  §  1528  ; 
Gresley  £y.  4  ;  Clark's  Ezors.  v.  Van  Beimsdyk,  9  Cranch,  160. 

*  Donellan  v,  Donellan,  2  Hagg.  Eo.  R.  144  (SuppL)  ;  Simmonds  v, 
Simmonds,  5  "Ec  &  Mar.  Car.  324,  340 — 347,  per  Dr.  Lushington  ;  id. 
6  Ec  dr  Mar.  Cas.  578,  per  Sir  H.  J.  Fust ;  Crompton  «.  Butler,  1  Cons. 
B.  460 ;  Hutchins  v.  Denziloe,  1  Cons.  R  181,  182. 

*  See  cases  cited  and  discusaed  in  2nd  ed.  of  this  work,  §§  883 — 886. 
«  18&19yict.,  c.  41. 

'  20  &  21  Vict.,  a  77,  §  3  ;  20  «k  21  Vict.,  a  79,  §  5.,  Ir. 
«  20  &  21  Vict.,  c.  85,  §  2. 

*  20  &  21  Vict.,  c  77,  §  33  ;  20  &  21  Vict.,  c.  79,  §  38,  Ir.  ;  20  &  21 
Vict,  c.  85,  §  48. 
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are  usually  interested,  and  always  infamous  witnesses,  and  whose 
testimony  is  admitted  from  necessity,  it  being  often  impossible, 
without  having  recourse  to  such  evidence,  to  bring  the  principal 
offenders  to  justice.  The  *  degree  of  credit,  which  ought  to  be 
given  to  the  testimony  of  an  accomplice,  is  a  matter  exclusively 
within  the  province  of  the  jury.  It  has  sometimes  been  said,  that 
they  ought  not  to  believe  him,  unless  his  testimony  is  corroborated 
by  other  evidence ;  and,  without  doubt,  great  caution  in  weighing 
such  testimony  is  dictated  by  prudence  and  reason.  But  no 
positive  rule  of  law  exists  on  the  subject;  and  the  jury  may,  if 
they  please,  act  upon  the  evidence  of  the  accomplice,  even  in  a 
capital  case,  without  any  confirmation  of  his  statement.'  It  is 
true  that  judges,  in  their  discretion,  will  advise  a  jury  not  to 
convict  a  prisoner  upon  the  testimony  of  an  accomplice  alone,  and 
without  corroboration ;  and  the  practice  of  giving  such  advice  is 
now  so  general,  that  its  omission  would  be  deemed  a  neglect  of 
duty  on  the  part  of  the  judge.*  Considering,  too,  the  respect 
which  is  always  paid  by  the  jury  to  this  advice  from  the  bench,  it 
may  be  regarded  as  the  settled  course  of  practice,  not  to  convict 
a  prisoner,  excepting  under  very  special  circumstances,  upon  the 
sole  and  uncorroborated  testimony  of  an  accomplice.  The  judges 
do  not,  in  such  cases,  withdraw  the  cause  from  the  jury  by 
positive  directions  to  acquit,  but  only  advise  them  not  to  give 
credit  to  the  testimony. 

§  888.  It  has  been  stated,  that  this  practice  is  not  applicable  to 
cases  of  misdemeanor;*  but  there  appears  to  be  no  foundation, 
either  in  reason  or  law,  for  such  a  distinction  between  misde- 
meanors and  felonies  ;  and,  in  fact,  the  distinction,  if  it  ever 
existed,  no  longer  prevails.*     The  extent  of  corroboration  will 


*  Gr.  Ev.,  §  380,  in  great  part. 

2  R  V.  Stubbs,  26  L.  J.,  M.  C,  16  ;  1  Pearce  &  Dears.  C.  C.  555,  S.  C.  ; 
R.  V,  Hastings,  7  C.  «b  P.  152,  per  Lord  Denman  ;  R  v.  Jones,  2  Camp. 
132,  per  Lord  Ellenborough  ;  31  How.  St.  Tr.  315,  S.  C.  ;  R.  v.  Atwood, 
1  Lea.  C.  C.  464 ;  R  v.  Durham,  ib.  478 ;  R  r,  Dawber,  3  Stark.  R  34  ; 
R  V,  Sheehan,  Jebb,  C.  C.  54  ;  R  v.  Jarvis,  2  M.  <fc  Rob.  40. 

»  R  V,  Barnard,  1  C.  <fe  P.  88  ;  R  t>.  Wilkes,  7  C.  &  P.  273. 

*  Per  Gibbs,  Att.-Gen.  arg.  in  R  r.  Jones,  31  How.  St  Tr.  315. 

*  R  V.  Farlor,  8  C.  <b  P.  106. 
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of  course  depend  much  upon  the  nature  of  the  crime/  and  the 
degree  of  moral  guilt  attached  to  its  commission;  and  if  the 
offence  be  one  of  a  purely  legal  character,  as,  for  instance,  the  non- 
repair of  a  highway, — or  if  it  imply  no  great  moral  delinquency, 
as  the  fact  of  having  been  present  at  a  prize-fight,  which  unfor- 
tmiately  terminated  in  manslaughter,' — the  parties  concerned, 
though  in  the  eye  of  the  law  criminal,  will  not  be  considered  such 
accomplices  as  to  render  necessary  any  confirmation  of  their 
CTidence. 

§  889.'  Though  it  is  thus  the  settled  practice  to  require  other 
evidence  in  corroboration  of  that  of  an  accomplice ;  yet  the 
manner  and  extent  of  the  corroboration  required  are  not  so  clearly 
defined.  Some  judges  have  deemed  it  sufficient,  if  the  witness 
be  confirmed  in  any  material  part  of  the  case ;  others  have  been 
satisfied  with  confirmatory  evidence  as  to  the  corpus  delicti  only ; 
but  others,  with  more  reason,  have  thought  it  essential  that  corro- 
borative proof  should  be  given  of  the  prisoner  having  actually 
participated  in  the  offence ;  and  when  several  prisoners  are  tiied, 
that  confirmation  should  be  required  as  to  all  of  them,  before 
all  can  be  safely  convicted.^  This  last  is  undoubtedly  now  the 
prevailing  opinion ;  the  confirmation  of  the  witness,  as  to  the 
commission  of  the  crime,  being  considered  no  confirmation  at  all, 
as  it  respects  the  prisoner.  For,  in  describing  the  circumstances 
of  the  offence,  he  may  have  no  inducement  to  speak  falsely,  but 
on  the  contrary,  every  motive  to  declare  the  truth,  if  he  intends 
to  be  believed  when  he  shall  afterwards  fix  the  crime  upon  the 
prisoner.* 

§  890.  This  doctrine  has  been  well  explained  by  the  late  Lord 


'  R.  V.  Jarvis,  2  M.  &  Bob.  40,  52,  per  Gumey,  B. 

*  R.  «.  Hai^grave,  5  C.  &  P.  170,  per  Pattcson,  J. 

*  Gr.  Ev.,  §  381,  in  great  part. 

*  K  V.  Stubbs,  25  L.  J.,  M.  C,  16  ;  1  Pearce  &  Dears.  C.  C. 
555,  a  0. 

*  R  V.  Farler,  8  C.  <fe  P.  106,  per  Lord  Abinger ;  R.  v,  Wilkes,  7  C.  & 
P.  272,  per  AlderaoD,  B.  ;  R.  ».  Moores,  ib.  270  ;  R.  v.  Addis,  6  C.  <b  P. 
388,  per  Patteson,  J.  ;  R.  v.  Wells,  M.  <fe  M.  326,  per  Littledale,  J.  ;  R  v. 
Saieehjui,  Jebb,  C.  C.  54  ;  R.  v,  Carey,  id.  203. 
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Abinger.  "It  is  a  practice,"  said  his  lordship,  in  a  case  of 
night-poaching,*  "which  deserves  all  the  reverence  of  the  law, 
that  judges  have  uniformly  told  juries  that  they  ought  not  to  pay 
any  respect  to  the  testimony  of  an  accomplice,  unless  the  accom- 
plice is  corroborated  in  some  material  circumstance.  Now,  in 
my  opinion,  that  corroboration  ought  to  consist  in  some  circum- 
stance that  affects  the  identity  of  the  party  accused.  A  man  who 
has  been  guilty  of  a  crime  himself  will  always  be  able  to  relate 
the  facts  of  the  case,  and  if  the  confirmation  be  only  on  the  truth 
of  that  history,  without  identifying  the  persons,  that  is  really  no 
corroboration  at  all.  If  a  man  were  to  break  open  a  house  and 
put  a  knife  to  your  throat,  and  steal  your  property,  it  would  be  no 
corroboration  that  he  had  stated  all  the  facts  correctly^  that  he 
had  described  how  the  person  did  put  a  knife  to  the  throat,  and 
did  steal  the  property.  It  would  not  at  all  tend  to  show  that  the 
party  accused  participated  in  it.  *  *  *  The  danger  is,  that 
when  a  man  is  fixed^  and  knows  that  his  own  guilt  is  detected, 
he  will  purchase  impunity  by  falsely  accusing  others."  If  two 
or  more  accomplices  are  produced  as  witnesses,  they  are  not 
deemed  to  corroborate  each  other ;  but  the  same  rule  is  applied, 
and  the  same  confirmation  is  required,  as  if  they  were  but  one.' 
The  testimony,  too,  of  the  wife  of  an  accomplice  will  not  be 
considered  corroborative  of  the  evidence  of  her  husband.' 

§  891.^  One  class  of  persons,  apparently  accomplices,  may  here 
be  named,  to  whom  the  rule  requiring  corroborating  evidence 
does  not  apply ;  namely,  persons  who  have  entered  into  commu- 
nication with  conspirators,  but  who,  in  consequence  of  either  a 
subsequent  repentance,  or  an  original  determination  to  frustrate 
the  enterprise^  have  disclosed  the  conspiracy  to  the  public 
authorities,  under  whose  direction  they  continue  to  act  with  their 
guilty  confederates,  till  the  matter  can  be  so  far  advanced  and 
matured  as   to  insure   their  conviction  and  punishment.     The 


*  R.  V.  Farler,  8  C.  «k  P.  107,  108. 

'  R  V.  Koakes,  5  C;  ife  P.  S26,  per  littledale,  J.  ;  R.  €.  Magill,  Ir.  Cin 
R.  418,  per  Perrin,  J. 

*  R.  V.  Neal,  7  0.  «fe  P.  168,  per  Park,  J. 

*  Gr.  Ev.,  §  382,  almost  verbatim. 


»-T      iiT«-    a^Hlb. 
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early  disclosure  is  considered  as  binding  the  party  to  his  duty; 
and  though  a  great  degree  of  objection  or  disfavour  may  attach  to 
him  for  the  part  he  has  acted  as  an  informer,  or  on  other 
accounts,  yet  his  case  is  not  treated  as  that  of  an  accomplice/ 

*  R.  V.  Despard,  28  How.  St.  Tr.  489,  per  Lord  EUenborough. 
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CHAPTER  XVIII. 

MATTERS  REQUIRING  TO  BE   EVIDENCED   BY  WRITINGS. 

§  892.  In  the  present  chapter  will  be  considered  briefly  those 
matters,  for  the  proof  of  which  the  law  requires  a  written  docu* 
ment  more  or  less  formally  executed ;  and,  Jirst^  as  to  those  trans- 
actions, which,  at  common  lait\  are  required  to  be  evidenced  by 
deed.  The  most  important  of  these  relate  to  incorporeal  rights  ; 
and  it  is  now  clearly  determined,  that  all  such  rights,  whether 
they  amount  to  an  interest  in  land  or  not,  lie  in  grant,  and 
as  such  can  neither  be  created,  assigned,  demised,  or  surrendered, 
except  by  deed.^  The  term  "  incorporeal  rights  "  includes  among 
other  things,  advowsons,  ferries,'  rents,  interests  in  land  not 
in  possession,  as  remainders,  or  reversions  for  life  or  years, 
profits  k  prendre,  easements,  and  the  like;  and  the  principle 
which  requires  such  rights  to  be  evidenced  by  documents  under 
seal,  does  not  depend  on  the  quality  or  amount  of  interest 
granted,  transferred,  or  surrendered,  but  on  the  nature  of  the 
subject-matter  ;  a  right  of  common,  for  instance,  which  is  a  profit 
ii  prendre,  or  a  right  of  way,  which  is  an  easement  or  right  in 
nature  of  an  easement,  can  no  more  be  granted  or  conveyed  for 
life  or  for  years  or  even  for  days  without  a  deed,  than  in  fee- 
simple.'  So  strictly  has  this  rule  been  interpreted,  that  even  a 
ticket  of  admission  to  a  theatre  during  a  season,  or  to  a  grand' 
stand  during  the  races,  can  afford  no  irrevocable  title  to  the 
party  purchasing  it ;  but,  after  notice  of  revocation,  he  can  be 
removed  by  the  owner  of  the  premises,  without  assigning  any 

»  Wood  V.  Leadbitter,  13  M.  <fe  W.  842,  843  ;  Hewlms  v.  SHppam,  6  B. 

6  a  229  ;  Co.  Lit.  337  b,  338  a ;  2  Shepp.  Touch,  by  Preston,  p.  300 ;  1 
Wins.  Saund.  236  a ;  Lyon  v.  Reed,  13  M.  &  W.  303 — 306  ;  Bird  v. 
Higginson,  2  A.  <&  E.  696  ;    6  A.  <k  E.  824,  S.  0.  ;  Mayfidd  v.  Robinson, 

7  Q.  B.  486  ;  Boffey  v,  Henderson,  17  Q.  B.  674. 
3  Mayfield  v,  Robinson,  7  Q.  R  486. 

»  Wood  V.  Leadbitter,  13  M.  &  W.  843,  per  Aldcrson,  B.  See  WiUlama 
t?.  Morris,  8  M.  «fc  W.  488  ;  Perry  tJ.  Fitzhowe,  8  Q.  B.  757,  777,  778. 
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reason,  and  without  so  much  as  returning  the  price  of  the  ticket ; 
and  his  only  remedy,  if  any,  is  to  bring  an  action,  founded  on  a 
breach  of  contract,  against  tlie  person  who  sold  the  ticket,  or 
against  those  who  authorised  its  sale.*  It  further  deserves  notice, 
that,  while  a  mere  personal  licence  of  pleasure,  as  the  privilege 
of  hunting,  will  be  revocable,  whether  granted  by  parol,  or  under 
seal,'  the  privileges  of  hunting,  fishing,  or  shooting,  if  granted  to 
a  party  and  his  assigns,  and  if  coupled  with  a  right  of  taking 
away  the  game  when  killed,  will  be  profits  k  prendre,  and  as  such 
may  be,  and  can  only  be,  irrevocably  granted  by  deed.^ 

§  898.  Although  a  parol  demise  of  an  incorporeal  hereditament 
passes  no  estate,  it  by  no  means  follows,  that  the  party  who 
actually  occupies  and  enjoys  the  thing  so  demised,  is  protected 
from  all  liability  to  pay  for  his  occupation  and  enjoyment ;  and 
the  better  opinion  is,  that  the  grantor  will  still  be  entitled  to 
recover  from  the  garantee,  in  a  count  for  use  and  occupation,  such 
reasonable  sum  as  the  jury  shall  assess,  for  the  actual  enjoyment 
of  the  hereditament  demised.^ 

§  894.  With  respect  to  the  transfer  of  personal  property  the 
law  appears  to  be  as  follows : — A  donatio  mortis  causa  passes  no 
property  to  the  donee  without  delivery ;  *  and  it  is  inmiaterial 
whether  at  the  time  of  the  gift  the  chattel  be  in  the  actual 
possession  of  the  donor  or  of  the  donee.*    The  gift  of  a  chattel 

»  Wood  V.  Leadbitter,  13  M.  <b  W.  838,  843—855  ;  overruling  Tayler 
f.  Waters,  7  Taunt.  374  ;  and  explaining  Webb  t*.  Paternoster,  Palmer,  71 ; 
Roll  143,  152 ;  Noy,  98  ;  Popham,  161,  and  Godbolt,  282,  S.  C.  ;  Wood 
f.  Lake,  Sayer,  3  ;  and  Wood  v.  Manley,  11  A.  &  E.  34 ;  3  P.  <b  D.  5,  S.  C. 
See  also  Taplin  v.  Florence,  10  Com.  B.  744. 

»  Wood  V.  Leadbitter,  13  M.  <k  W.  844,  845  ;  Wickham  v.  Hawker,  7 
M.  <fe  W.  79 ;  Thomas  v.  Sorrell,  Vaugban,  351. 

^  Doe  V.  Lock,  2  A.  &  E.  705  ;  Wickham  «.  Hawker,  7  M.  ck  W.  63  ; 
recognised  in  Durham  <k  Sunderland  Rail.  Oo.  v.  Walker,  2  Q.  B.  067  ; 
Bird  V.  Higginson,  2  A.  <S?  E.  696  ;  6  A.  <k  E.  824,  S.  C. 

*  Biid  V.  Higginson,  2  A.  &  E.  696  ;  6  A.  <fe  K  824  ;  4  N.  tk  M.  506, 
S.  C.  ;  Thomas  v.  Fredericks,  10  Q.  B.  775.  See  post,  §§  900—902,  946, 
953,  954. 

*  &niih  r.  Smith,  2  Str.  955  ;  Bimn  v.  Markham,  2  Marsh.  532  ;  2  M. 
k  Gr.  691,  n.  a.  *  Shower  v.  Pilck,  4  Ex.  R  478. 
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inter  vivos  is  irrevocable,  though  made  verbally  or  in  writing 
without  deed,  if  it  be  either  accompanied  by  delivery  of  possession, 
or  followed  by  some  statement  or  act  on  the  part  of  the  donee 
testifying  his  acquiescence  in  the  gift/  A  similar  gift,  if  made  by 
deed,  is  complete  without  any  delivery  by  the  donor  or  acceptance 
by  the  donee,  until  disclaimer  by  the  latter ;  *  but  such  disclaimer 
may  be  by  parol.'  An  assignment  of  chattels  for  a  valuable  con- 
sideration by  way  of  mortgage  will  be  binding  upon  the  parties, 
though  the  instrument  be  not  under  seal,  and  though  it  be  unac- 
companied by  any  actual  or  symbolical  delivery." 

§  895*  Another  class  of  transactions,  which,  at  common  law, 
are  in  general  required  to  be  evidenced  by  deed,  consists  of  con- 
tracts made,  and  acts  done,  by  corporations.^  The  general  rule 
of  law,  that  a  corporation  aggregate  cannot  express  its  will  or  do 
any  act  except  under  seal,  may  be  traced  to  a  remote  antiquity, 
and  is  founded  on  the  assumption,  that  the  concurrence  of  the 
whole  body  corporate  in  any  particular  act,  can  best  be  authen- 
ticated by  the  affixing  of  the  corporate  seal  to  the  document 
relating  to  such  act.'  In  short,  the  common  seal  has  been  termed, 
in  the  quaint  phraseology  of  olden  times,  "  the  hand  and  mouth 
of  the  corporation."'  This  rule  has  been  denounced  in  the 
United  States  as  highly  impolitic,  and  is  now  almost  entirely 
superseded  in  practice ; "  but  in  England  it  still  holds  its  ground, 


»  1  CJom.  B.  381,  n.  6,  <fe  2  M.  &  Gr.  691,  n.  a  ;  cited  by  Parke,  B., 
in  Floiy  t?.  Denny,  7  Ex.  R.  583  ;  questioning  Irons  v.  Smallpieoe,  2  B.  dl? 
A.  651.  ^  Id.  ;  Siggers  tj.  Evans,  5  E.  <b  B.  367. 

»  Id.  ;  Shepp.  Touch.  285.  *  Boiy  v.  Denny,  7  Ex.  R.  581. 

*  Arnold  u.  Mayor  of  Poole,  4  M.  &  Gr.  860 ;  Mayor  of  Ludlow  a, 
Charlton,  6  M.  <fc  W,  815  ;  Church  v.  Imp.  Gas  Light  «fc  Coke  Co.,  6  A. 
<b  K  861  ;  Paine  v.  Strand  Union,  8  Q.  B.  326  ;  Lamprell  v.  Billericay 
Union,  3  Ex.  R.  283,  306.  As  to  contracts  made  by  the  Metropolitan 
Board  of  Works,  see  18  k  19  Vict.,  c.  120,  §  149. 

«  Mayor  of  Ludlow  u.  Charlton,  6  M.  «fc  W.  823,  per  Rolfe,  B.  ;  Church 
V.  Imp.  Gas  light  <k  Coke  Co.,  6  A.  <b  E.  861. 

'  R.  V.  Bigg,  3  P.  Wms.  423,  cited  by  Tindal,  C.  J.,  in  Gibson  t?.  East 
India  Co.,  5  Bing.  N.  C.  269.  As  to  when  a  corporation  may  adopt  a 
private  seal,  see  ante,  §  128. 

*  In  2  Kent's  Com.  289,  it  is  said,  "At  last,  after  a  full  review  of  all  the 
authorities,  the  old  technical  rule  was  condemned  as  impolitic,  and  essen- 
tially discarded  ;  for  it  was  decided  by  the  Supremo  Court  of  the  United 
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and  affords  oppoiiunities  to  corporate  bodies,  by  the  aid  of 
unscrupulous  counsel,  to  commit  from  time  to  time  the  most 
startling  frauds. 

§  896.  From  the  earliest  traceable  periods  the  rule  in  question 
has,  indeed,  been  subject  to  certain  exceptions,  which  rest  upon  a 
principle  of  cctnvenience,  amounting  almost  to  necessity,*  and 
which  relate  either  to  trivial  matters  of  frequent  recurrence,  or  to 
9uch  affairs  as  from  their  nature  do  not  admit  of  delay. ^  Thus, 
to  borrow  the  language  of  Mr.  Baron  Eolfe,  in  a  well-considered 
case,'  "  A  corporation,  it  is  said,  which  has  a  head,  may  give  a 
personal  conmiandy  and  do  small  acts ;  as  it  may  retain  a  servant. 
It  may  authorise  another  to  drive  away  cattle,  damage  feasant,  or 
make  a  distress  or  the  like.  These  are  all  matters  so  constantly 
recuning,  or  of  so  small  importance,  or  so  little  admitting  of 
delay,  that,  to  require  in  every  such  case  the  previous  affixing  of 
the  seal,  would  be  greatly  to  obstruct  the  every-day  ordinary  con* 
venience  of  the  body  corporate,  without  any  adequate  object.  In 
such  matters  the  head  of  the  corporation  seems,  from  the  earliest 
times,  to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them.'' 

§  897.  His  lordship  then  proceeds  to  point  out,  tliat*  "  in 
modem  times,  a  new  class  of  exceptions  has  arisen.  Corporations 
have  of  late  been  established,  sometimes  by  royal  charter,  more 
frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying  on 
trading  speculations ;  and  where  the  nature  of  their  constitution 
has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant 

States,  in  the  case  of  the  Bank  of  Columbia  v,  Patterson,  7  Cranoh,  229, 
that  whenever  a  corporation  aggregate  was  acting  within  the  range  of  the 
legtiimatB  pnrpose  of  its  institution,  all  parol  contracts  made  by  its  autho- 
rised agents  were  express  and  binding  promises  of  the  corporation  ;  and  all 
duties  imposed  upon  them  by  law,  and  all  benefits  conferred  at  their 
request,  raised  impHed  promises,  for  the  enforcement  of  which  an  action 
lay."    See  also  6  A  <b  E.  837,  838,  per  Patteson,  J. 

1  Churdi  V.  Imp.  Gas  Light  is  Coke  Co.,  6  A.  d?  E.  861,  per  Lord  Den* 
man,  eited  by  Bolfe,  B.,  in  Mayor  of  Ludlow  v,  Charlton,  6  M.  <{;  W.  822. 

'  Arnold  v.  Mayor  of  Poole,  4  M.  «Ss  Qr.  896,  per  Tindal,  C.  J.  ;    Do 

G1&T6  9.  Mayor  of  Monmouth,  4  C.  &  P.  111. 

Mayor  of  Ludlow  v.  Charlton,  6  M.  <b  W.  821.  *  Id. 

3  F  a 
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7)iaking  of  any  'particular  sort  of  contracts  necessary  for  the  purposes 
of  the  coiporation,  there  the  Courts  have  held  that  they  would 
imply  in  those,  who  are,  according  to  the  provisions  of  the 
Charter  or  Act  of  Parliament,  carrying  on  the  corporation  con- 
cerns, an  authority  to  do  those  acts,  without  which  the  corporation 
could  not  subsist."  These  observations  are  confined  to  trading 
companies,  but  several  recent  decisions  seem  .to  warrant  the 
assumption  that  the  rule  may  be  now  generally  stated  as  appli- 
cable alike  to  aU  corporations  aggregate,  whenever  the  making  of  a 
certain  description  of  contracts  is  necessary  and  incidental  to  the 
purposes  for  which  the  corporation  was  created.' 

§  898.  In  accordance  with  the  rule  thus  expounded,  it  has  been 
held  that  assumpsit  will  lie  against  a  gas  company  for  meters 
sold  to  them/  and  a  like  action  is  maintainable  by  them  against 
the  consumer,  either  for  not  accepting  gas  according  to  his  agree- 
ment,' or  for  the  price  of  gas  supplied  to  him.*  Actions  of 
assumpsit  have  also  been  held  to  lie  against  the  guardians  of  the 
poor  of  an  union,  who  are  constituted  a  corporation  by  the  Act  of 
6  &  6  Will.  4,  c.  69,  s.  7,  in  one  case  for  iron  gates,*  and  in 
another  for  water-closets,*  which  had  respectively  been  supplied 
under  parol  contracts  for  the  union  workhouse.  So,  a  parol 
contract  made  by  the  directors  of  a  chartered  Navigation  Com- 
pany, by  which  they  agreed  to  pay  a  person  a  certain  salary  in 
consideration  of  his  going  to  Sydney  and  bringing  home  one  of 
their  ships,  has  been  enforced  as  against  the  Company,  the  plaintiff 
having  performed  his  part  of  the  agreement.^  And  when  the 
same  Company  had  bought  some  ale  for  the  use  of  the  passengers 

*  Clarke  t.  Ciickfield  Union,  1  Bail  Ot.  Cas.  85,  86,  89,  per  Wightman, 
J. ,  in  an  elaborate  argument. 

*  Beverley  v,  Lincoln  Gas  light  and  Coke  Co.,  6  A.  &  E.  829  ;  2  N.  & 
P.  283,  S.  C. 

*  Church  t.  Imp.  GasLightandCoke  Co.,6A.&E.846;  3N.«kP.  36,S.O. 

*  City  of  London  Gas  Light  and  Coke  Co.  v.  NichoUs,  2  C.  «fe  P.  365. 

*  Sanders  ».  St.  Neot*s  Union,  8  Q.  B.  810.  But  see  Smart  v.  Guard, 
of  Poor  of  West  Ham  Union,  10  Ex.  R.  687. 

^  Clarke  t.  Cuckfield  Union,  1  Bail  Ct.  Cas.  81.  See  Pauling  v.  London 
and  North  West.  Rail  Co.,  8  Ex.  R  867. 

'  Henderson  v.  Australian  Eoyal  Mail  Steam  Navig.  Co.,  5  E.  d?  B. 
409.     See  also  Renter  v.  Electric  Telegraph  Co.,  6  E.  iSr  B.  341. 
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on  board  one  of  their  steamvessels,  and  had  paid  for  it,  they  were 
allowed  to  recover  damages  from  the  vendors  on  account  of  the 
ale  being  unfit  for  use,  though  the  agreement  for  the  purchase 
was  not  under  seal.*  But,  on  the  other  hand,  a  contract  with 
a  copper  mining  company  for  a  supply  by  them  of  iro7i  rails ; '  a 
contract  with  a  water  company  for  the  supply  to  them  of  iron 
pipes;'  a  contract  for  erecting  engines  and  machinery  for  a 
water  company ;  *  a  contract  with  a  railway  company  to  execute 
extensive  repairs  on  their  permanent  line  of  rails ; '  a  contract 
with  guardians  of  the  poor  to  make  a  map  of  the  rateable 
property  of  a  parish  in  the  union ;  *  and  a  contract  with  guardians 
to  do  some  extra  work  in  building  a  poor-house," — have  each 
and  all  of  them  been  held  to  relate  to  matters  which  were  not 
of  such  frequent  occurrence,  or  of  so  small  importance,  or  so 
essentially  necessary  for  the  purposes  for  which  the  corporations 
were  respectively  instituted,  as  to  be  taken  out  of  the  general 
rule,  which  requires  the  contracts  of  corporations  to  be  under 
seal;'  and  even  before  the  East  India  Company  ceased  to  be 
merchants,  it  was  held,  that  the  allowance  by  them  of  a  retiring 
pension  to  a  military  officer  could  not  be  enforced  in  a  court  of 
law,  unless  it  were  granted  by  deed.' 

§899.  It  has  long  since  been  determined  that  corporations 
may  be  liable  in  tort  for  the  acts  of  their  servants,  though  such 
servants  be  not  authorised  by  any  instrument  under  seal ; "  and 

^  Australian  Eoyal  Mail  Steam  Navig.  Co.  v,  Marzetti,  11  Ex.  B.  228. 

'  CJopper  Miners  Co.  v.  Fox,  16  Q.  B.  229. 

'  East  London  Waterworks  Co.  v.  Bailey,  4  Bing.  283  ;  12  Moore,  532, 
S.  C. ;  explained  by  Lord  Denman  in  Church  v.  Imp.  Gas  Light  and  Coke 
Co.,  6  A.  &E.  860—862. 

^  Homersham  v.  Wolverhampton  Waterworks  Co.,  6  Ex.  R.  137. 

*  Diggle  V,  London  and  Blackwall  Rail.  Co.,  5  Ex.  R.  442. 

*  Paine  v.  Strand  Union,  8  Q.  B.  326. 

^  Lomprell  v,  Billericay  Union,  3  Ex.  R.  283. 

*  Church  r.'Imp.  Gas  Light  and  Coke  Co.,  6  A.  &  E.  860 — 862,  per 
Lord  Denman,  explaining  East  London  Wat.  W.  Co.  v,  Bailey,  4  Bing.  283  ; 
12  Moore,  532,  S.  C.     See  also  Paine  v.  Strand  Union,  8  Q.  B.  326. 

»  Gibson  v.  East  India  Co.,  6  Bing.  N.  C.  262  ;  7  Scott,  74,  S.  C.  See 
also  Cox  r.  Midland  Rail.  Co.,  3  Ex.  R.  268  ;  5  Rail.  Cas.  583,  S.  C. ;  and 
Cope  V,  Thames  Haven  Dock  and  Rail.  Co.,  3  Ex.  R.  841. 

"  Eastern  Counties  Rail  Co.  v.  Broom,  6  Ex.  R.  314  ;  6  Rail.  CaJ?.  743, 
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the  rule  requiring  corporations  to  act  by  deed  will  not  protect 
them,  cither  from  an  action  of  trover,  where  goods  have  been 
wrongfully  taken  by  their  agent,'  or  from  an  action  for  money 
had  and  received,  where  they  have  wrongfully  possessed  them- 
selves of  money  belonging  to  the  plaintiff.'  This  last  exception 
rests  on' necessity ;  for,  as  a  corporation  would  scarcely  put 
their  seal  to  a  promise  to  return  moneys  wrongfully  received 
by  them,  it  follows  that  if  a  seal  were  necessary,  the  injured 
party  would  be  without  remedy.  It  further  deserves  notice 
that  an  action  for  use  and  occupation  is  clearly  maintainable 
hy  a  corporation,*  and  is  probably  maintainable  against  a 
corporation,^  whenever  the  defendants  have  actually  occupied  the 
plaintiff's  premises,  and  no  demise  under  seal  has  been  executed ; 
but  this  doctrine  seems  to  rest  on  the  peculiar  language  and 
object  of  the  statute  enabling  landlords  to  bring  such  a  form 
of  action,*  and  it  certainly  does  not  extend  to  cases  of  mere 
constructive  holding.* 

§  900.  In  the  application  of  the  above  rule,  and  its  exceptions, 
the  question  has  often  being  discussed,  as  to  how  £ar  a  distinction 
can  be  recognised  between  executed  and  executory  contracts,'  and 
the  decisions  on  this  subject  are  confessedly  irreconcileable.  No 
doubt,  where  the  contract  falls  within  one  of  the  exceptions, 
and  consequentiy,  need  not  be  under  seal,  the  corporation  may 
equally  sue  or  be  sued  upon  the  parol  agreement,  whether  it 


S.  0.  ;  Boe  v.  Birkenhead,  Lancashire  and  Cheshire  Junct.  Rail.  Co.,  7  Ex. 
R  36  ;  6  Bail  Gas.  795,  a  0.  ;  Stewart  v.  Anglo  Califomian  Gold  Mining 
Co.,  18  Q.  B.  736.  See  Stevens  v.  Midland  Rail  Co.,  <k  Lander,  23  L.  J., 
Ex.,  328. 

'  Tarborough  v.  Bank  of  England,  16  East,  6. 

'  Hall  V.  Mayor  of  Swansea,  6  Q.  B.  526. 

\  Mayor  of  Stafford  t.  TiU,  4  Bmg.  77  ;  12  J.  B.  Moore,  260,  S.  C.  ; 
Dean  <fe  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466  ;  Southwark  Bridge 
Co.  V.  Sills,  2  C.  «b  P.  371 ;  Mayor  of  Carmarthen  v.  Lewis,  6  C.  <S;  P.  608. 
See  Doe  v.  Bold,  11  Q.  R  127. 

<  Finlay  v.  Bristol  «k  Exeter  Rail.  Co.,  7  Ex.  R  409  ;  7  Rail  Cas.  449, 
S.  C.  ;  Lowe  v.  London  tb  North  West.  Rail.  Co.,  7  Rail  Cas.  524  ;  18  Q.  B. 
632,  S.  C.  »  11  Geo.  2,  c  19,  §  14. 

•  Finlay V. Bristol  ^s  Exeter RaU. Co.,  7  Ex.  R  409 ;  7  Rail  Cas.  449,a  C. 

'  See  ante,  §  893,  post,  §§  946,  953,  954. 
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be  executed,  or  be  merely  executory ;  *  but  the  question  is,  what 
says  the  law,  where  a  parol  contract,  which  should  have  been 
under  seal,  has  been  executed  by  the  one  side  before  action 
brought,  so  that  the  other  has  received  the  whole  benefit  of  the 
consideration  for  which  it  bargained  ?  For  example,  can  a  cor- 
porate body,  after  having  actually  received  goods  ordered  by  its 
servants,  refuse  to  pay  for  them  on  the  technical  pretext  that  no 
contract  nnder  seal  has  been  executed  ?  The  Court  of  Queen's 
Bench, — apparently  shocked  at  the  gross  injustice  that  might  be 
perpetrated  were  such  a  system  of  repudiation  allowable,  and, 
peradventnre,  bearing  in  mind  the  sage  apothegm  of  a  great  judge 
of  the  last  century,  that  corporations,  having  neither  bodies  to  be 
kicked  nor  souls  to  be  damned,  are  not  wont  to  be  over  nice 
observers  of  either  honour  or  honesty, — have,  in  accordance  with 
morality^  if  not  with  law,  decided  this  question  in  the  negative  on 
several  occasions. 

§  901.  Thus,  where  an  action  was  brought  against  the  guardians 

of  an  union  for  the  price  of  some  gates  which  had  been  erected  at 

the  poorhouse  under  a  parol  order,  and  it  was  objected  for  the 

defence  that  the  order  was  not  by  deed,  the   Court  overruled 

the  objection,  on  the  ground  that  it  did  not  lie  in  the  mouths  of 

the  defendants  to  take  it,  inasmuch  as  the  work  in  question, 

after  it  was  completed,  had  been  adopted  by  them  for  purposes 

connected  with  the  corporation/      On  another  occasion.  Lord 

Denman,    in    a    considered    judgment,    expressed    himself    as 

foUowB : — '*  To  enforce  an  executory  contract  against  a  corpo* 

ration,  it  might  be  necessary  to  show  that  it  was  by  deed ;  but 

where  the  corporation  have  acted  as  upon  an  executed  contract,  it 

is  to  be  presumed  against  them  that  everything  has  been  done 

that  was  necessary  to  make  it  a  binding  contract  upon  both 

'  Church  V.  Imp.  Gas  light  <k  Coke  Co.,  6  A.  <fe  E.  846  ;  .3  K.  &  P.  36, 
8.  C.  ;  recogniBed  in  Gibson  v.  East  India  Co.,  5  Bing.  N.  C.  271,  and  in 
Arnold  V.  Mayor  of  Poole,  4  M.  <b  Gr.  895. 

^  Sanders  v.  Si  Neof  s  Union,  8  Q.  B.  810.  See  also  Oarke  v.  Cuckfield 
Union,  1  Bail  Ct.  Cas.  81  ;  Beverley  v.  Lincoln  Gas  Light  &  Coke  Co.,  6 
A.  4l^  E.  829  ;  De  Grave  v.  Mayor  of  Monmouth,  4  C.  <k  P.  Ill,  per  Lord 
Tenterden  ;  Panling  v,  London  and  North  West  Bail.  Co.,  23  L.  J.,  Ex., 
105 ;  8  Ex.  R  867,  S.  C. 
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parties,  they  having  had  ell  the  advantage  they  would  have  had  if 
the  contract  had  been  regularly  made.  This  is  by  no  means 
inconsistent  with  the  rule  that,  in  general,  a  corporation  can  only 
contract  by  deed ;  it  is  merely  raising  a  presumption  against 
them,  from  their  acts,  that  they  have  contracted  in  such  a  manner 
as  to  be  binding  upon  them,  whether  by  deed  or  otherwise ;  and 
we  are  not  aware  of  any  decision  or  authority  against  this  view  of 
the  case."  * 

§  902.  Decisions  and  authorities,  however,  may  be  found  which 
are  wholly  inconsistent  with  the  law  as  thus  propounded ;  for  it 
has  more  than  once  been  held  by  the  Barons  of  the  Exchequer, 
that  a  corporation  is  not  precluded  from  relying  on  the  absence 
of  a  seal,  when  works  have  been  executed  under  a  parol  contract, 
even  though  such  works  have  received  the  approval  of  the  cor- 
poration, which  has  enjoyed  the  full  benefit  of  them.*  The  judges 
of  the  Common  Pleas,  too,  seem  to  have  adopted  the  same  rule ; 
for  where  an  attorney,  who  had  been  appointed,  but  not  under 
seal,  by  the  mayor  and  town  council  of  a  borough  to  conduct 
suits,  brought  an  action  against  the  corporation  for  his  costs,  they 
held  that  he  could  not  recover.' 

§  903.  The  common  law  rule  requiring  corporations  to  contract 
by  deed  does  not  extend  to  such  companies  as  are  subject  to  the 
Companies  Clauses  Consolidation  Act.^  For  §  97  of  that  statute 
expressly  enacts,  that  "  the  powers  which  may  be  granted  to  any 
committee  [of  directors]  to  make  contracts,  as  well  as  the  power 
of  the  directors  to  make  contracts  on  behalf  of  the  company,  may 
lawfully  be  exercised  as  follows ;  that  is  to  say.  With  respect  to 


*  Doe  v.  Taniere,  12  Q.  B.  1013, 1014.  See  also  Henderson  v.  Australian 
Royal  Mail  Steam  Navig.  Co.,  5  £.  <b  B.  409 ;  Austndiiin  Royal  MaU 
Steam  Navig.  Co.  v.  Marzetti,  11  Ex.  R.  228 ;  Renter  v.  Electric 
Telegraph  Ck>.,  6  E.  <b  B.  341. 

'  Lamprell  v.  Billericay  Union,  3  Ex.  R  307.  See  also  Diggle  v.  London 
&  Blackwall  Rail.  Co.,  5  Ex.  R  442;  Homersham  v,  Wolverhampton 
Waterworks  Co.,  6  Ex.  R  137  ;  6  Rail.  Cas.  790,  S.  C.  ;  Mayor  of  Ludlow 
V.  Charlton,  6  M.  &  W.  816. 

'  Arnold  v.  Mayor  of  Poole,  4  M.  <fe  Gr.  860. 

*  8«k9  Vict.,c.  36. 
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any  conteu;t,  which,  if  made  between  private  persons,  would  be  by 

law  required  to  be  in  writing  and  under  seal,  such  committee,  or 

the  directors,  may  make  such  contracts  on  behalf  of  the  company 

in  writing  and  under  the  common  seal  of  the  company,  and  in  the 

Bame  manner  may  vary  or  discharge  the  same :  With  respect  to 

any  contract,  which,  if  made  by  private  persons,  would  be  by  law 

required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged 

therewith,  then  such  committee,  or  the  directors,  may  make  such 

contract  on  behalf  of  the  company  in  writing,  signed  by  such 

committee,  or  any  two  of  them,  or  any  two  of  the  directors,  and 

in  tiie  same  manner  may  vary  or  discharge  the  same  :  With 

respect  to  any  contract,  which,  if  made  between  private  persons, 

would  by  law  be  valid,  although  made  by  parol  only,  and  not 

reduced  into  writing,  such  committee,  or  the  directors,  may  make 

such  contract  on  behalf  of  the  company  by  parol  only  without 

writing,  and  in  the  same  manner  may  vary  or  discharge  the 

same :  And  all  contracts  made  according  to  the  provisions  herein 

contained  shall  be  effectual  in  law,  and  shall  be  binding  upon  the 

company  and  their  successors,  and  all  other  parties  thereto,  their 

heirs,  executors,  or  administrators,  as  the  case  may  be ;  and  on 

any  default  in  the  execution  of  any  such  contract,  either  by  the 

company  or  any  other  party  thereto,  such  actions  or  suits  may 

be  brought,  either  by  or  against  the   company,   as  might  be 

brought,  had  the  same  contracts  been  made  between  private 

persons  only." 

§904.  Under  this  section  it  has  been  held,  that  the  fact  of 
sleepers  having  been  furnished  to  a  railway  company,  and  actually 
received  and  used  by  them,  in  pursuance  of  a  contract  made  with 
an  agent  of  the  company  upon  certain  terms,  afforded  reasonable 
evidence  whence  a  jury  might  infer  that  the  directors  had  agreed 
on  behalf  of  the  company  to  accept  the  goods  on  those  terms.* 

§  905.  The  contracts  also  of  such  joint-stock  companies  as  are 
registered  under  the  Act  of  19  &  20  Vict.,  c.  47,'  are  not  subject 

'  Pauling  V.  London  &  North  Western  Bail  Co.,  8  Ex.  R.  867. 
^  See  as  to  the  old  law,   7  <fe  8  Vict,  o.  110,  §§  44,  45,  46  ;  and  the 
2nd  Ed.  of  this  work,  §§  905.  906,  with  the  cases  there  cited. 
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to  the  common  law  role  just  discussed,  but  they  may  be  made  in 
nearly  the  same  manner  as  contracts  under  the  Companies 
Clauses  Consolidation  Act.' 

§  906.  It  further  deserves  notice,  that  the  memoranda  of  asso* 
ciation,  by  which  joint-stock  companies  are  now  incorporated,  and 
the  articles  of  association,  by  which  the  affairs  of  such  companies 
may  be  regulated,  are  not  required  to  be  executed  under  seal ; 
but  after  registration  they  become,  by  virtue  of  the  Act  of  1856, 
as  binding  as  deeds  on  every  shareholder,  who  has  signed  either 


^  19  &  20  Yiot.,  c.  47,  §  41,  enacts,  that  '^oontcactB  on  behalf  of  any 
pompany  registered  under  this  Act  may  be  made  as  follows  ;  (that  is 
to  say,) 

**  (1.)  Any  contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  if  made  according  to  English  law  to  be  under 
seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the  common 
seal  of  the  company,  and  such  contract  may  be  in  the  same  manner  varied 
or  discharged : 

"  (2.)  Any  contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged  thei^swith, 
may  be  made  on  behalf  of  the  company  in  writing  signed  by  any  person 
acting  imder  the  express  or  implied  authority  of  the  company,  and  such 
contract  may  in  the  same  manner  be  varied  or  discharged  ; 

"  (3.)  Any  contract  which  if  made  between  private  persons  would  by  law 
be  valid,  although  made  by  parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any  person  acting  under  the 
express  or  implied  authority  of  the  company,  and  such  contract  may  in  the 
same  way  be  varied  or  discharged  : 

**  And  all  contracts  made  according  to  the  provisions  herein  contained  shall 
be  effectual  in  law,  and  shall  be  binding  upon  the  company  and  their 
successors,  and  all  other  parties  thereto,  their  heirs,  executors,  or  adminla- 
trators,  as  the  case  may  be.'' 

§  42  enacts,  that  ^'any  company  registered  under  this  Act  may,  by 
instrument  or  writing  under  their  common  seal,  empower  any  person  either 
generaUy  or  in  respect  of  any  specified  matters,  as  their  attorney,  to  execute 
deeds  on  their  behalf  in  any  place  not  situate  in  the  United  Kingdom ;  and 
every  deed  signed  by  such  attorney  on  behalf  of  the  company,  and  under  his 
seal,  shall  be  binding  on  the  company  to  the  same  extent  as  if  it  were  under 
the  common  seal  of  the  company." 

§  43  enacts,  that  ^^a  promissory  note  or  bill  of  exchange  shall  be 
deemed  to  have  been  made,  accepted,  or  indorsed,  on  behalf  of  any 
company  registered  under  this  Act,  if  made,  accepted,  or  indorsed  in  the 
name  of  the  company  by  any  person  acting  under  the  express  or  implied 
authority  of  the  company." 
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the  origmals  or  eyen  printed  copies  of  them  in  the  presence  of  a 
single  attesting  witness.* 

§  907.  In  order  to  authorise  an  agent  to  execute  a  deed  for 

his  principal,  the  authority  must  be  given  by  an  instrument 

under  seal ; '  and  as  such  an  instrument,  or  power  of  attorney, 

transfers  no  interest,  the  agent  or  attorney  being  merely  put 

tiiereby  in  the  place  of  the  principal,  it  follows  that  the  deed  must 

be  executed  by  the  agent  in  the  name  and  as  the  act  of  him  who 

gave  the  power.'    Neither  can  a  parol  ratification  by  the  principal 

of  a  deed  executed  by  his  agent  give  validity  to  the  deed,  when 

the  agent  has  not  been  authorised  to  act  by  an  instrument  under 

seal;^  and  it  seems  that  evidence  of  the  implied,  if  not  of  the 

express,  recognition  or  adoption  of  the  deed  by  the  principal,  will 

not,  even  as  against  him,  raise  a  presumption  that  the  agent  was 

thus  formally  authorised  to  act,  so  as  to  dispense  with  the  necessity 

of  proving  that  fieict.' 

{  908.  Proceeding  now  to  a  consideration  of  the  documentary 
evidence  which  is  rendered  necessary  by  statute  law,  the  first  Act 
which  arrests  attention  is  the  Companies  Clauses  Consolidation 
Act,  1845.*  This  statute  enacts,  in  §  14,  that,  subject  to  the 
regulations  therein  and  in  the  special  Act  contained,  every 
shareholder  in  any  company,  to  which  the  provisions  of  the 
general  Act  apply,  may  sell  and  transfer  his  shares  in  the  under- 
ttking,  or  his  interest  in  the  capital  stock  of  the  company ;  but 
every  such  transfer  shall  be  by  deed  duly  stamped,  in  which  the 
consideration  shall  be  duly  stated ;  and  such  deed  may  be 
according  to  the  form  stated  below,'  or  to  the  like  effect.    It  is 

»  19  A  20  Vict.,  c.  47,  §§  7,  10,  11. 

'  Berkeley  v.  Hardy,  5  B.  <k  C.  355  ;  8  D.  <&  By.  102,  S.  C.  ;  White  v. 
Cujler,  6  T.  R  176  ;  SteigUtz  v,  i^^inton,  Holt,  N.  P.  R,  141  ;  WHliams 
V.  Walsby,  4  Esp.  220 ;  Oallaghan  v.  Pepper,  2  Jr.  Eq.  K.  399. 

*  Hunter  v.  Parker,  7  M.  <b  W.  343,  per  Parke,  B.  *  Id. 

*  Lord  Gorford  «.  Robb,  8  Ir.  Law  R.,  217.  «  8  &  9  Vict,  a  16. 

^  "  I  — ,  of  — ,  in  consideration  of  the  sum  of  — ^  paid  to  me  by  — ,  of 
— ,  do  hereby  transfer  to  the  said  — ,  —  share  [or  shares]  numbered  — 
in  the  undertaking  called  'The  —  Company'  \or  —  pounds  consolidated 
itock  in  the  undertaking  called  '  The  —  Company,'  standing  {or  part  of  the 
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remarkable,  as  illustrating  the  absence  of  uniformity  in  our 
efforts  at  legislation,  that  the  transfer  of  shares  under  the  Joint* 
Stock  Companies  Act,  1856,  is  not  required  to  be  by  deed.* 

§  909.  The  next  transaction  which  requires  notice  is  the  sale 
of  a  ship,  or  of  any  share  therein.  The  Act  which  regulates 
these  sales  is  the  Merchant  Shipping  Act  of  1854,*  which,  in  §  55, 
enacts,  that  "  a  registered  ship  or  any  share  therein,  when  dis- 
posed of  to  persons  qualified  to  be  owners  of  British  ships,  shall 
be  transferred  by  bill  of  sale ;  and  such  bill  of  sale  shall  contain 
such  description  of  the  ship  as  is  contaiaed  in  the  certificate  of  the 
surveyor,  or  such  other  description  as  may  be  suflScient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  according 
to  the  Form  marked  E.  in  the  Schedule  hereto,  or  as  near  thereto 
as  circumstances  permit,  and  shall  be  executed  by  the  transferrer 
in  the  presence  of  and  be  attested  by  one  or  more  witnesses." 
This  enactment,  like  that  contained  in  the  repealed  Act  of  8  &;  9 
Vict.,  c.  89,'  would  seem  to  apply  as  well  to  an  executory  contract 
for  the  sale,  as  to  the  absolute  sale,  of  a  ship."  The  present  law, 
however,  differs  in  several  material  respects  from  that  which  was 
formerly  in  force.  In  the  first  place  it  appears  to  render  an  actual 
bill  of  sale  necessary,  though  under  the  old  law  any  instrument  in 
writing,  which  recited  the  certificate  of  registry,  was  sufficient.' 
Next,  the  bill  of  sale  must  now  be  executed  by  the  transferrer 
himself,  except  under  very  special  circumstances,  when  he  is 
allowed  to  appoint  an  attorney  by  deed ;  •  but  formerly  a  ship 
might  have  been  transferred  by  an  agent  acting  under  a  parol 

stock  standing)  in  my  name  in  the  books  of  the  Company],  to  hold  unto  the 
said  — y  his  executors,  admimstratoTs,  and  assigns  [or  successors  and  assigns], 
subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time  of  the 
execution  hereof  ;  and  I  the  said  —  hereby  agree  to  take  the  said  share  [or 
shares]  [or  stock],  subject  to  the  same  conditions.  As  witness  our  hands 
and  seals  the  —  day  of  — ." 

»  19  &  20  Vict.,  c.  47,  §  20,  &;  Sch.  (F).  M7  &  18  Vict.,  c.  104. 

»  §  34. 
See  Duncan  v,  Tindal,  13  Com.  B.  258  ;    Hughes  v,  Morris,  21  L.  J., 
Ch.,  761  ;  2  De  Gex,  M.  &  Gord.  349,  S.  C.  ;  M<Calmont  v.  Rankin,  2  De 
Gex,  M.  &  Gord.  403. 

*  Hunter  v.  Parker,  7  M.  &  W.  343,  344,  per  Parke,  B. 

•  See  17  &  18  Vict.,  c.  104.  §  76,  et  seq.,  and  Form  N.  in  Sched.  to  Act 
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authority.*  Lastly,  it  is  at  least  doubtful  whether,  since  the 
1st  of  May,  1855,*  any  descnption  of  vessel  used  in  navigation, 
not  propelled  by  oars,'  can  be  sold  without  a  bill  of  sale,  though 
boats  under  fifteen  tons  burthen  might,  prior  to  that  date, 
have  been  transferred  by  parol,^  and  though  such  vessels  do  not 
now  require  to  be  registered,  if  solely  employed  in  river  or  coast 
navigation.* 

§  910.  The  Act  to  simplify  the  transfer  of  property®  deserves 
a  passing  notice ;  for  although  that  statute  was  extremely  short- 
hved,  it  having  been  repealed  within  a  year  from  its  passing,'  it 
has  rendered  a  deed  necessary  in  all  cases  of  partitions,  exchanges, 
assignments,  or  surrenders  in  writing,  of  freehold  or  leasehold 
lands,  or  of  leases  in  writing  of  freehold,  copyhold,  or  leasehold 
lands,"  provided  the  transfer  has  been  effected  between  the  let 
of  January^  and  the  Ut  of  October,^"^  1845. 

§  911.  This  Act  was  succeeded  by  8  &  9  Vict.  c.  106,  which 
enacts  in  §  2,  "  that  after  the  1st  day  of  October,  1845,  all  cor- 
poreal tenements  and  hereditaments  shall,  as  regards  the  con- 
Tejance  of  the  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery ; "  or,  in  other  words,  shall  pass  by 
the  deUvery  of  the  deed  of  conveyance,  in  the  same  manner  as 
incorporeal  hereditaments  have  heretofore  passed.  §  3  of  this 
statute  further  enacts,  "  that  a  feoffment,  made  after  the  said  1st 
day  of  October,  1845,  other  than  a  feoffment  made  under  a  custom 
by  an  infant,  shall  be  void  at  law,  unless  evidenced  by  deed ;  and 
thiiei  partition  and  an  exchange  of  any  tenements  or  hereditaments 
not  being  copyhold, — and  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments, — and   an  assignment  of  a 

*  Hunter  v.  Parker,  7  M.  &  W.  322. 

*  When  the  Merchant  Shipping  Act  of  1854  came  into  operation. 

*  See  §  2  of  17  <b  18  Vict,  c.  104,  tit  Ship  ;  and  §  55. 

*  Benyon  i?.  Cresswell,  12  Q.  B.  899. 

*  §  19  of  17  «fc  18  Vict,  c.  104. 

*  7  4k  8  Vict,  c.  76.  '  By  8  <fe  9  Vict.,  c.  106. 

"  7  fk  8  Vict.,  c.  76,  §§  3  <b  4  ;  Burton  v.  ReeveU,  16  M.  t  W.  307  ; 
Boe  t.  MoflEatt,  15  Q.  B.  257.  »  7  <b  8  Vict,  c.  76,  §  13. 

*•  8  4fe  9  Vict,  c.  106,  §  1. 
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chattel  interest,  not  being  copyhold,  in  any  tenements  or  heredita- 
ments,— and  a  surrender  in  writing  of  an  interest  in  any  tene- 
ments or  hereditaments,  not  being  a  copyhold  interest,  and  not 
being  an  interest  which  might  by  law  have  been  created  without 
writing, — made  after  the|lst  of  October,  1845,  shall  also  be  void  at 
law,  unless  made  by  deed :  Provided  always  that  the  said  enact- 
ment, so  far  as  the  same  relates  to  a  release '  or  a  surrender,  shall 
not  extend  to  Ireland.'* 

§  912.  This  last  enactment,  so  far  as  it  relates  to  feoffments, 
partitions,  exchanges,  assignments,  and  surrenders,  is  of  little 
practical  importance,  since  before  the  passing  of  the  Act,  such 
transfers  were  almost  invariably  effected  by  deed.  With  respect, 
however,  to  leases  the  statute  will  prove  highly  beneficial;*  for 
by  requiring  all  demises  for  a  period  exceeding  three  years  to 
be  under  seal,  it  will  gradually  diminish,  and  at  last  dry  up,  that 
fruitful  source  of  litigation,  which  sprung  from  the  difficulty  of 
distinguishing  between  an  actual  lease  and  an  agreement  for  a 
lease  under  the  old  law.  In  future,  if  the  instrument  be  not 
under  seal,  it  will  operate  only  as  an  agreement  for  a  lease ;  that 
is,  the  party  in  possession  of  land  under  it  will  be  a  mere  tenant 
at  will,  liable  to  become  a  tenant  from  year  to  year  by  the  pay- 
ment and  acceptance  of  rent.' 

§  913.  Although  leases  for  any  term  exceeding  three  years  are 
now  void  unless  granted  by  deed,  an  equally  formal  instrument  is 
not  required  for  the  purpose  of  confirming  those  leases,  which  are 
invalid  by  reason  of  some  deviation  from  the  terms  of  the  power 
under  which  they  were  granted ;  for  the  recent  Act  of  13  &  14 
Vict.,  c.  17,  §  3,  expressly  enacts,  that  the  confirmation,  which 
shall  suffice  to  establish  the  validity  of  any  such  defective  lease, 
"may  be   by  memorandum   or  note  in  writing  signed  by  the 


^  This  is  obviously  a  misprint  for  "  lease.'' 

^  The  statute  does  not  apply  to  agreements  for  letting  toUs  of  turnpike 
roads  under  3  Geo.  4,  a  126,  §§  66,  67  ;  Shepherd  v.  Hodsman,  18 
Q.  B.  816. 

'  See  fiirther  as  to  the  operation  of  this  Act,  Davidson  Concise  Prec  of 
Oonvey.  60 — 71 ;  Piatt  on  Leases,  passim.     See  also  post,  §§  016|  916. 
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persons  confirming  and  accepting  respectively,  or  by  some  other 
persons  by  them  respectively  theunto  lawfully  authorised." 

§914.  Bearing  in  mind  the  alterations  effected  by  the  Acts 
just  mentioned,  we  now  come  to  the  Statute  of  Frauds,  passed  in 
the  reign  of  Charles  II.,  the  provisions  of  which  Act  have  been 
extended  to  Ireland  by  7  Will.  3,  c.  12,  and  have  also  been 
enacted,  generally  in  the  same  words,  in  nearly  all  the  United 
States.*  This  celebrated  statute  we  owe  to  the  great  lawyer,  but 
indifferent  statesman,  Lord  Nottingham,  who  appears  to  have  been 
assisted  in  framing  it  by  Sir  Leoline  Jenkins  and  Lord  Hale ; ' 
yet  notwithstanding  these  bright  names,  it  is  certainly  drawn  in 
80  inartificial  a  manner  as  to  confer  little  credit  on  the  skill  of 
the  draftsmen;  and  if  Lord  Nottingham  was  justified,  while 
speaking  with  parental  pride  of  the  principle  of  the  measure,  in 
declaring  that  it  was  an  Act,  every  line  of  which  was  worth  a 
subsidy,^ — the  present  generation,  who  can  contemplate  the  almost 
endless  litigation  which  its  ambiguous  language  has  caused,  may 
add  with  more  truth,  if  not  with  more  sincerity,  that  every  line  of 
it  has  cost  a  subsidy.  The  blame,  however,  which  may  justiy  be 
cast  on  the  wording  of  the  Act,  must  be  converted  into  unqualified 
praise,  if  regard  be  had  to  the  objects  which  it  seeks  to  attain, 
and  which  it  has,  in  fact,  to  a  great  extent  attained/  It  will 
Uien  be  seen  that*  the  rules  [of  evidence,  contained  in  this  statute, 
are,  for  the  most  part,  well  calculated  for  the  exclusion  of  perjury, 
by  requiring,  in  the  cases  there  mentioned,  some  more  satis* 
&ctory  evidence  than  mere  oral  testimony  affords.  The  statute 
dispenses  with  no  proof  of  consideration,  which  was  previously 
required,  and  gives  no  efficacy  to  written  contracts,  which  they 


*  29  Car.  2,  c  3  ;  4  Kent,  Comm.  95,  and  note  6,  (4tli  ed.)  The  Civil 
Code  of  Louisiana,  art  2415,  without  adopting  in  terms  the  provisions  of 
the  Statute  of  Frauds,  declares  generally,  that  all  verbal  sales  of  immoveable 
property,  or  slaves,  shall  be  void.     4  Kent,  Comm.  450,  note  a,  (4th  ed.) 

'  3  Campbell's  lives  of  the  Chancellors,  418. 
»  R  North's  life  of  Guildford,  209. 

*  In  Doe  p.  Harris,  8  A.  <&  E.  12,  Lord  Denman  speaks  of  the  Statute  of 
Frauds,  as  <*  one  of  the  wisest  laws  in  principle,  though  far  from  being  com- 
I^te  in  its  details,  or  fortunate  in  its  execution." 

*  Or.  £v.,  §  262,  almost  verbatim. 
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did  not  previously  possess.*  Its  policy  is  to  impoi 
requisites  upon  private  transfers  of  property,  as  withoi 
hindrances  to  fair  transactions  may  either  be  totally  incc 
with  dishonest  projects,  or  may  tend  to  multiply  the  eh 
detection.'  The  object  of  the  present  work  will  not  adm 
extended  consideration  of  the  provisions  of  this  statute ; 
necessarily  restrict  us  to  a  notice  of  the  rules  of  evidence 
it  has  introduced. 

§  915.  By  this  statute,  all  leaseSy  estates,  and  interests  h 
whether  of  freehold  or  for  terms  of  years,  and  whether 
or  uncertain,  which,  prior  to  the  1st  of  January,  1845 
been  created  by  livery  and  seisin  only, — that  is,  by  mere 
in  pais,  without  deed,^ — or  by  parol,  and  not  put  in  writii 
signed  by  the  parties  creating  the  same,  or  their  agen 
authorised  in  writing,  are  allowed  only  the  force  and  e 
estates  at  will ;  except  leases  not  exceeding  the  term  o 
years  from  the  making  thereof,  whereon  the  rent  reserve 
amount  to  two-thirds  of  the  improved  value."  It  seems  to 
determined,  though  the  point  is  not  wholly  free  from 
that  the  above  provisions  of  the  statute  are  not  applio 
demises  under  seal;  *  and  consequently,  that  an  indenture  o 

'  2  St.  Ev.  472  ;  Bann  v.  Hughes,  7  T.  R  360,  n.  ;  Barrell  v,  0 

4  Taunt.  121.  '  Roberts  on  Frauds,  Pref. 

'  When  7  <fe  8  Vict.,  c  76,  came  into  operation.     See  ante,  §  91i 

*  See  per  Patteson,  J.,  and  Lord  Denman,in  Oooch  v.  (Goodman,  2 

592,  597. 

*  29  Car.  2,  c.  3,  §  1,  enacts,  that  '^  all  leases,  estates,  interests 
hold  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out 
messuages,  manors,  lands,  tenements,  or  hereditaments,  made  or  cret 
livery  and  seisin  ouly,  or  by  parol,  and  not  put  in  writing,  and  sig 
the  parties  so  making  or  creating  the  same,  or  their  agents  thereunto  1 
authorised  by  writing,  shall  have  the  force  and  effect  of  leases  or  es 
will  only,  and  shall  not  either  in  law  or  equity  be  deemed  or  taken  1 
any  other  or  greater  force  or  effect ;  any  consideration  for  making  ai 
parol  leases,  or  estates,  or  any  former  law  or  usage,  to  the  contrary  n 
standing.''  §  2  ''excepts,  nevertheless,  all  leases  not  exceeding  th 
of  three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
landlord,  during  such  term,  shall  amount  unto  two  third-parts  at  th 
of  the  full  improved  value  of  the  thing  demised."  These  proyiuo 
enacted  in  §  1  of  7  Will  3,  c.  12,  Jr. 

*  Aveline  v.  Whisson,  4  M.  ^  Gr.  801  ;  Shep,  Touchstone  by  F 
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for  more  than  three  years  need  not  be  signed.  It  has  been  said 
more  than  once,  that  the  tenancy  described  in  the  statute  as  "  an 
estate  tU  wiUy*'  must  be  construed  as  a  tenancy  from  year  to 
year;'  but  this  is  not  strictly  accurate ;  since  a  party  "who  enters 
uider  an  agreement  void  by  the  statute,  is,  in  point  of  law,  tenant 
at  will  for  the  first  year,  though,  like  any  other  tenant  at  will,  h^ 
will  be  converted  into  a  tenant  from  year  to  year,  as  soon  as  a 
yearly  rent  has  been  paid  and  accepted.^  In  both  characters,  too, 
he  will  be  subject  to  such  of  the  terms  of  the  agreement,  as  are 
not  inconsistent  with  the  species  of  tenancy  which  the  law  under 
the  circumstances  creates ; '  and,  therefore,  if  one  of  the  terms 
be  that  the  tenant  shall  keep  the  premises  in  repair  during  his 
occupation,^  or  that  he  shall  pay  his  rent  in  advance,*  he  will  be 
liable  to  an  action  for  a  breach  of  either  of  these  terms,  notwith* 
standing  the  agreement  is  made  void  by  the  statute. 

§  916.  Although  a  parol  lease  for  a  longer  period  than  the  Act 
permits  is  inoperative  as  to  its  duration,  still  if  a  tenant  holds 
under  it  during  the  entire  period,  he  may  quit  ivithout  notice  at 
the  expiration  of  the  term.  An  example  will  illustrate  this  pro- 
position. Suppose  a  parol  lease  to  have  been  granted  for  five 
years  and  a  half,  commencing  at  Michaelmas,  1850,  at  a  specified 
annual  rent.  The  tenant  has  entered,  and  till  Michaelmas,  1851, 
was  a  mere  tenant  at  will.  He  then  paid  his  rent,  and  continued 
in  possession,  and  thereby  became  tenant  from  year  to  year  until 
Michaelmas,  1855,  capable  of  quitting,  or  liable  to  be  ejected,  on 
giving  or  receiving  a  six  months'  notice  that  would  expire  on  the 


p,  66,  n.  24 ;  Cooch  v.  Goodman,  2  Q.  B.  680,  697,  698 ;  2  G.  <b  D.  169, 
a  C.  ;  Cherry  v.  Heming,  4  Ex.  R  631.     Contra,  2  BL  Com.  306. 

»  Clayton  v.  Blakey,  8  T.  R  3,  per  Lord  Kenyon ;  Berry  v,  Lindley, 
3  M.  ^  Gr.  512,  per  Coltman,  J.  ;  id.  514,  per  Maide,  J.       . 

'  Richardson  v,  Gifford,  1  A.  <S?  E.  56,  per  Parke,  J.  ;  3  M.  <S;  Gr.  512| 
n.  a  by  reporter,  and  cases  there  cited  ;  2  Smith's  Lead.  C.  74 — 76. 

*  Beney  v,  Idndley,  3  M.  <b  Gr.  614,  per  Maule,  J.  ;  Doe  v.  Bell,  6  T. 
R  471 ;  Arden  v,  SuUivan,  14  Q.  B.  832.  See  Tooker  v.  Smith,  1  H.  & 
K.  732. 

*  Bidiardson  v.  Gifford,  lA.<kE.50;8D.  <S;R  643,  S.  C.  See  Beale 
V.  Sanders,  3  Bing.  N.  C.  860  ;  6  Scott,  58,  S.  C. ;  Arden  v.  SuUivan,  14 
Q.  B.  832.  ^  Lee  v.  Smith,  9  Ex.  R  662. 

8a 
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29th  of  September  in  any  year.  At  Lady-day,  1856,  h 
when  the  whole  period  of  five  years  and  a  half  will  have  r 
either  party  wiU  be  at  Uberty  to  terminate  the  tenancy  with< 
notice  whatever.*  The  term'  of  three  years  for  which  a  pare 
may  be  good,  must  be  computed  from  the  date  of  the  agre< 
and  a  term  of  three  years  to  commence  in  fhturo,  will  consec 
not  satisfy  the  statute*'  If  a  parol  lease  is  made,  to  hoi 
year  to  year  during  the  pleasure  of  the  parties,  this  is  ad^ 
to  be  a  lease  for  only  one  year  certain,  and  every  subsequei 
is  a  new  springing  interest,  arising  upon  the  first  contrac 
parcel  of  it;  so  that  if  the  tenant  should  occupy  ten  years,  i 
is  prospectively  but  a  lease  for  a  year  certain,  and  therefore 
within  the  exception  of  the  statute ;  though,  as  to  the  time 
it  is  considered  as  one  entire  and  valid  lease  for  so  many  yei 
the  tenant  has  enjoyed  it/ 

1  017.'*  By  the  third  section  of  the  same  statute,*  no  U 
estates,  or  interests,  either  of  freehold,  or  terms  of  years,  oi 
uncertain  interest,  not  being  copyhold  or  customary  interes 
messuages,  manors,  lands,  tenements,  or  hereditaments,  c 
prior  to  the  first  of  January,  1845,^  be  asaignedy  granted,  or 
rendered,  unless  by  deed,  or  note  in  writing,  signed  by  the  { 
so  assigning,  granting,  or  surrendering  the  same,  or  his  a 
authorised  by  writing,  or  by  act  and  operation  of  law.  At  c 
mon  law,  surrendeirs  of  estates  for  life  or  years  in  possessio 
things  corporeal  were  good,  though  made  by  parol ;  but  thi 
incorporeal,  as  advowsons,  rents,  and  the  like,  and  interests 
lands  not  in  possession,  as  remainders  and  reversions  for  li£ 
years,  lying  in  grant,  could  not,  and  still  cannot,  be  surrende 
but  by  deed.*    The  effect  of  this  section  is  not  to  dispense  ¥ 

*  Berrey  v.  lindley,  3  M.  ^fc  Gr.  498,  511,  613,  614 ;  Doe  «.  Stmti 
4  Bing.  446  ;  1  M.  &  P.  183,  S.  0.  ;  Doe  v.  MoBaAt,  16  Q.  B.  21 
Tress  v.  Savage,  23  L.  J.,  Q.  B.,  339  ;  4  E.  &  R  36,  S.  C. 

2  Gr.  Ev.,  §  263,  in  part.         '  Rawlins  v.  Turner,  1  Lord  Raym.  73< 

*  Roberts  on  Frauds,  241—244.  *  Gr.  Ev.,  §  264,  in  part 

*  See  also  7  Will  3,  c.  12,  §  1,  Ir.,  to  the  like  effect. 

'  When  7  <fe  8  Vict,  c.  76,  came  into  operation.    See  ante,  §§  910—91: 

*  Co.  lit.  337  b,  338  a  ;  2  Shep.  Touchstone  by  Preston,  p.  330;  1  Wn 
Saund.  236  a ;  Lyon  v.  Reed,  13  M.  «b  W.  303—305  ;  ante,  §  892. 
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any  evidence,  required  by  the  common  law ;  but  to  add  to  its 
proTisions  somewhat  of  security,  by  requiring  a  new  and  a  more 
permanent  species  of  evidence.  Wherever,  therefore,  at  common 
law  a  deed  was  necessary,  the  same  solemnity  is  stiU  requisite 
under  this  Act;  but  with  respect  to  lands  and  tenements  in  pos- 
session,  which,  before  the  statute,  might  have  been  surrendered 
by  words  only,  some  note  in  writing,  duly  signed,  was  by  the 
statute  made  essential  to  a  valid  surrender.^ 

§  918.  In  interpreting  this  section,  it  will  be  observed,  that  it 
does  not  contain,  like  the  first  two  sections  of  the  Act»  any  excep- 
tion in  favour  of  leases  not  exceeding  the  term  of  three  years ; 
and,  consequently,  it  has  been  held  to  exclude  alike  parol  assign- 
ments and  parol  surrenders  of  mere  leases  from  year « to  year, 
though  such  leases  have  been  created  by  verbal  agreement.*  It 
seems,  also,  that  a  parol  agreement  by  a  lessee  for  the  transfer  of 
his  interest,  in  a  term  not  exceeding  three  years,  which  is  intended 
to  take  effect  as  an  assignment,  and  is  invalid  as  such,  cannot 
operate  as  an  underlease.^  If,  however,  both  parties  intend  to 
create  the  relation  of  landlord  and  tenant,  the  mere  fact  of  the 
parol  demise  passing  all  the  lessor's  interest  in  the  premises  will 
not  prevent  it  from  operating  as  a  lease,  at  least  for  some  pur- 
poses.* The  lessor,  therefore,  under  these  circumstances,  may 
mftiniain  au  actiou  for  use  and  occupation  during  the  entire  term, 
even  should  the  lessee  quit  the  premises  before  its  expiration ; ' 
and  this,  too,  although  the  lessor,  in  consequence  of  having  no 
reversion,  cannot  distrain  for  the  rent  in  arrear.* 

§  919.  The  surrender  by  act  and  operation  of  lau\  mentioned 
in  the  statute,  is  a  phrase  to  which  it  is  difficult  to  assign  a  pre« 

'  BobettB  on  Frauds,  248. 

*  Botting  V.  Martm,  1  Camp.  319,  per  McDonald,  0.  B.  ;  MoUett  v. 
Brayne,  2  Camp.  103,  per  Lord  EUenborough  ;  Thomson  v.  Wilson,  2 
SUik.  R  379,  per  id.     See  Doe  v.  Wells,  10  A.  &  £.  435 — 437. 

'  Barrett  v.  Bolfe,  14  M.  &  W.  348,  questioning  Poultney  v.  Holmes,  1 
Stia.  405. 

*  P(^ock  V.  Stacy,  9  Q.  B.  1033,  upholding  Poultney  v.  Holmes,  1 
Sin.  405.  '  Id. 

*  Pannenter  v.  Webber,  8  Taunt.  593  ;  Smith  v.  Maplebaok,  1 T.  R  441. 

So  2 
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cise  meaning.  Its  most  obvious  application  is  ''  to  cases 
the  owner  of  a  particular  estate  has  been  a  party  to  some  ] 
validity  of  which  he  is  by  law  afterwards  estopped  from  dis 
and  which  would  not  be  valid  if  his  particular  estate  had  coi 
to  exist.  There  the  law  treats  the  doing  of  such  act  as  amc 
to  a  surrender.  Thus,  if  a  lessee  for  years  accept  a  nei 
from  his  lessor,  he  is  estopped  from  saying  that  his  lessor  I 
power  to  make  the  new  lease ;  and,  as  the  lessor  could  not  < 
until  the  prior  lease  had  been  surrendered,  the  law  says  th 
acceptance  of  such  new  lease  is  of  itself  a  surrender 
former.  So,  if  there  be  tenant  for  life,  remainder  to  anot 
fee,  and  the  remainder-man  comes  on  the  land  and  makes  a 
ment  to  the  tenant  for  life,  who  accepts  livery  thereon,  the  1 
for  life  is  thereby  estopped  from  disputing  the  seisin  in  fee 
remainder-man;  and  so  the  law  says,  that  such  acceptan 
livery  amounts  to  a  surrender  of  his  life  estate.  Aga 
tenant  for  years  accepts  from  his  lessor  a  grant  of  a  rent,  is 
out  of  the  land,  and  payable  during  the  term,  he  is  th 
estopped  from  disputing  his  lessor's  right  to  grant  the  rent 
as  this  could  not  be  done  during  his  term,  therefore  he  is  de 
in  law  to  have  surrendered  his  term  to  the  lessor.*'  *  I 
these  cases  no  question  of  intention  can  arise.  The  surrenc 
not  the  result  of  intention,  but  is  the  act  of  the  law,  and  it  i 
place  independent,  and  even  in  spite,  of  intention  the 
express.* 

§  920.  Neither  is  it  material,  whether  the  interest  takei 
the  surrenderor  under  the  new  arrangement,  be  or  be  not  e 
valent  to  that  which  he  enjoyed  under  the  surrendered  te 
and,  therefore,  if  a  lessee  for  life,  or  for  a  long  term  of  ye 
accepts  from  his  landlord  a  new  demise  for  a  shorter  period, 
will  amount  to  a  surrender  of  his  original  lease.'  At  one  tin 
was  thought  that  a  tenancy  under  a  lease  would  be  Burrend( 
by  operation  of  law,  if  the  parties  were  to  make  a  verbal  agi 


1 


Lyon  V.  Reed,  13  M.  &  W.  306,  per  Parke,  B.      •  Id.  806, 307,  per 
'  Mellow  V,  May,  Moore,  636  ;  recogniaod  by  Holroyd,  J.,  in  Hamei 
X.  Stead,  3  B.  <k  0.  482,  483,  and  by  Lefiroy,  B.,  in  Lynch  v.  Lynch,  6 
Law  E.  142 ;  1  Wms.  Saond.  236  a 
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menty  for  a  sufficient  consideration,  that  instead  of  the  existing 
term  fhexe  should  be  a  tenancy  from  year  to  year  at  a  different 
rent,  or  even  a  tenancy  at  will.*  This  doctrine,  however,  has 
been  much  shaken  of  late  years,  and  the  better  opinion  now  is, 
that  nothing  short  of  an  express  demise  will  operate  as  a  surrender 
of  an  existing  lease.*  Still,  it  is  not  necessary  that  the  new 
demise  should  in  all  events  be  incapable  of  being  defeated.  Fcfr 
example,  if  a  lessee  were  to  accept  in  accordance  with  his  con- 
trad  a  second  lease  voidable  upon  condition,  this,  even  in  the 
event  of  its  avoidance,  would  amount  to  a  surrender  of  the  former 
term ;  because  such  second  lease  would  pass  ab  initio  the  actual 
interest  contracted  for,  though  that  interest  would  be  liable  to  be 
defeated  at  some  future  period.' 

§  921.  On  the  other  hand,  the  acceptance  of  a  void  lease, 
which  creates  no  new  estate  whatever,^  or  even  the  acceptance 
ol avoidable  lease,  which  being  afterwards  made  void  contrary 
to  the  intention  of  the  parties,  does  not  pass  an  interest  according 
to  the  contract^  will  not  operate  as  a  surrender  of  a  former  lease.' 
Nor  will  it  make  any  difference  in  the  consideration  of  this 
question,  whether  the  surrender  be  express  or  implied;  for  as 
the  Court  of  Queen's  Bench  justly  observed  on  one  occasion :  * 
"  In  the  case  of  a  surrender  implied  by  law  from  the  acceptance 
of  a  new  lease,  a  condition  ought  also  to  be  understood  as  implied 
by  law,  making  void  the  surrender  in  case  the  new  lease  should 
be  made  void ;  and  in  case  of  an  express  surrender,  so  expressed 
as  to  show  the  intention  of  the  parties  to  make  the  surrender  only 
in  consideration  of  the  grant,  the  sound  construction  of  such 

'  See  cases  dted  in  last  note. 

»  Poqnet  v.  Moor,  7  Ex.  R  870 ;  Crowley  v.  Vitty,  id.  319. 

'  Boe  V.  Archbishop  of  York,  6  East,  102  ;  Doe  v.  Bridges,  1  B.  <fe  Ad. 
847,  856  ;  Doe  v.  Poole,  11  Q.  B.  716,  723 ;  Fuhnerston  v.  Steward, 
Plowd.  107  a,  per  Bromley,  C.  J.  ;  CJo.  lit.  45  a ;  Lloyd  ».  Gregory,  Cro. 
Car.  501  ;  Whitley  v.  Qovi^,  Dyer,  140—146. 

*  Boe  V.  Archbiahop  of  York,  6  East,  86  ;  explained  by  Abbott,  C.  J.,  in 
Hamerton  v.  Stead,  8  K  <&  C.  481,  482  ;  Lynch  v.  Lynch,  6  Ir.  Law  R 
143,  per  Lefroy,  B.  ;  Wilson  v,  Sewell,  4  Bnrr.  1980  ;  Davison  v.  Stanley, 
id.  2213,  per  Lord  Mansfield. 

*  Doe  V,  Poole,  11  Q.  B.  713  ;  Doe  v,  Courfcenay,  id.  702. 

*  Doe  V.  Courtenay,  11 Q.  B,  712 ;  overruling  Doe  v.  Forwood,  3  Q.  B.  627. 
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instrument,  in  order  to  effectuate  the  intention  of  the  ; 
would  make  that  surrender  also  conditional  to  be  void,  i 
the  grant  should  be  made  void." 

§  922.  Again,  the  mere  fact  of  a  tenant  entering  into  an 
ment  to  purchase  the  estate  will  not  work  a  surrender 
tenancy  by  operation  of  law ;  because  such  a  contract  conta 
implied  condition  that  the  landlord  should  make  out  a  good 
and  it  would  be  most  unreasonable  to  suppose,  that  the  1 
intended  absolutely  to  surrender  an  existing  term,  whUe 
uncertain  whether  the  purchase  would  be  completed  or  not 
however,  from  the  peculiar  wording  of  the  agreement,  it 
fairly  be  inferred  that  the  tenant,  from  its  date,   was   : 
absolutely  a  debtor  for  the  purchase-money,  paying  interest 
it,  and  to  cease  to  pay  rent,  a  tenancy  at  will  would  probab 
created  after  that  time ;  and  the  acceptance  of  such  new  dc 
would  then  operate  as  a  surrender  of  the  former  interest.'    S 
agreement  between  a  landlord  and  tenant  during  the  existen 
a  lease,  that  the  former  should  lay  out  money  on  the  prem 
and  the  latter  pay  an  additional  rent  in  consequence,  does 
create  a  new  tenancy  at  an  increased  rent,  so  as  to  amount 
surrender  of  the  old  lease  by  operation  of  law.' 

§  023.^  The  simple  cancellation  of  a  lease  cannot  work  a  i 
render  by  operation  of  law,  to  divest  the  tenant's  estate,  beca 
the  intent  of  the  statute  is  to  take  away  the  mode  of  transfen 
interests  in  lands  by  symbols  and  words  only,  as  formerly  usi 
and  therefore,  a  surrender  by  cancellation,  which  is  but  a  sign, 
also  taken  away  at  law;  though  a  symbolical  surrender  n 
perhaps  be  still  recognised  in  Chancery,  as  the  basis  of  relief.^ 

*  Doe  V.  Stanion,  1 M.  &  W.  696,  701 ;  Tarte  v.  Darby,  15  M.  &  W.  60 
«  1  M.  <fe  W.  701. 

*  Donellan  v.  Bead,  3  B.  4s  Ad.  905  ;  Lambert  v.  I^oiiis,  2  M.  <&  W.  d3£ 

*  Gr.  Ev.,  §  266,  sligbtly. 

*  Magennis  v.  MacColloagh,  Gilb.  £q.  R.  236  ;  Boe  v.  Arohbp.  of  Yoi 
6  East,  86,  101  ;  Wootley  t.  Gregory,  2  Y.  &  Jer.  636  ;  Bolton  v,  Bish« 
of  Carlisle,  2  H.  Bl.  263,  264  ;    Doe  v.  Thomas,  9  B.  <fe  C.  288 ;   4  M. 
B.   218,   S.   C.  ;    Walker  v,  Bichardson,  2  M.  <fe  W.  882 ;  Natchbolt 
Porter,  2  Vem.  112  ;  4  Cruise's  Dig.  85,  White's  Ed.  Tit.  32,  ch,  7,  §§  ( 
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voiild  seem  that  this  rule  equally  applies,  whether  the  cancelled 
deed  relates  to  things  lying  in  livery,  or  to  those  which  lie  only  in 
grant.*  Neither  will  the  fact  of  the  deed  being  found  cancelled  in 
the  possession  of  the  lessor,  furnish  in  itself  any  presumption  of 
an  actual  surrender  by  deed  or  note  in  writing ;  though  it  may  be 
a  circumstance  fit  for  the  consideration  of  the  jury,  if  coupled  with 
proof  that  the  lessee  has  been  out  of  possession  for  a  series  of 
years,  or  that  the  lessor's  papers  have  been  destroyed,  or  that 
other  occurrences  have  happened,  which  might  account  for,  or 
excuse,  the  non-production  of  the  written  surrender.' 

§  924.  Though  the  doctrine  of  surrender  by  operation  of  law 
was  originally  confined  to  cases  where  the  tenant  accepted  from 
his  lessor  a  new  interest,  inconsistent  with  that  which  he  pre- 
viously had,  it  has  by  modem  decisions  been  considerably 
extended,  and  is  now  applied,  not  only  to  the  case  where  the 
second  lease  is  granted  to  the  lessee  himself,  or  to  the  lessee  and 
hb  wife,  or  to  the  lessee  and  a  stranger,'  but  to  any  act  done  by 
the  landlord,  which  creates  a  new  interest  in  a  third  party,  incon- 
dstent  with  the  tenant's  former  interest ;  provided  the  tenant  and 
third  party  concur  in  such  act,  and  the  former  actually  gives  up 
po$$e$rion  in  consequence  of  it.^  Thus,  a  demise  by  the  lessor  to 
a  stranger,  with  the  assent  of  the  lessee,  if  coupled  with  an  actual 
change  of  possession,  is  a  surrender  by  operation  of  law  of  the 
lessee's  interest,  at  least  if  it  be   merely  a  chattel  interest. 

6,  7  ;  4  Kent,  Com.  104  ;    Boberts  on  Frauds,  251,  252  ;   id.  248,  249  ; 
Hdbrook  v.  'nrreU,  9  Pick.  105. 

*  Bolton  V,  Bp.  of  Carlisle,  2  H.  BL  263,  264  ;  WtOker  v.  Bichardson, 
2M.  &W.  892. 

'  Doe  V.  Thomas,  9  B.  <!r  C.  288,  298—300  ;  4  M.  <&  By.  218,  S.  C.  ; 
Walker  v,  Bichardson,  2  M.  <k  W.  882  ;  ante,  §  120. 

'  Shep.  Tonchst.  301 ;  Hamerton  v.  Stead,  3  B.  <b  C.  478. 

^  Thomaa  v.  Cook,  2  Stark.  R  408  ;  2  B.  <b  A.  119,  S.  C.  ;  Stone  v. 
Whiting,  2  Stark.  B.  235  ;  Dodd  v,  Acklom,  6  M.  <b  6r.  672 ;  Lynch  v. 
Ijnch,  6  Ir.  Iaw  B.  131;  Walker  v.  Bichardson,  2  M.  <b  W.  882; 
DiTison  v.  Gent,  26  L.  J.,  Ex.,  122  ;  1  H.  <S;  N.  744,  S.  C.  ;  Grimman 
V.  Legge,  8  B.  4fe  C.  324  ;  2  M.  <Sr  R  438,  S.  C.  ;  Bees  v.  WOliams,  2  C. 
M.  ^  R  581  ;  Graham  v.  Whichdo,  1  Cr.  ^  Mee.  188 ;  Beeye  v.  Bird,  1 
C.  M.  ^  R  31  ;  4  Tyr.  612,  S.  C.  ;  Hall  v.  Burgess,  5  B.  <fe  C.  332  ; 
indcells  V,  Atherstone,  10  Q.  B.  944  ;  McDonnell  v.  Pope,  9  Hare,  705. 

*  Gases  dted  in  last  note.     In  l>oe  v.  Wood,  14  M.  <b  W.  682,  M.,  tenant 
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Whether  the  same  doctrine  would  apply  to  a  case  wh 
former  lessee  had  a  freehold  interest  may  admit  of  some 
In  Lynch  v.  Lynch '  the  Irish  Court  of  Exchequer  heic 
would,  but  that  decision  has  been  much  shaken,  if  not  o\ 
by  Lord  St.  Leonards,  in  the  case  of  Creagh  v.  Blood.'  A 
a  parol  licence  to  quit,  even  when  followed  by  an  actual  c 
will  not  of  itself  operate  as  a  surrender  of  the  tenant's  in 
yet  if  the  tenant,  in  pursuance  of  such  a  licence,  g. 
possession,  and  the  landlord  accepts  it,  the  licence,  coup] 
the  change  of  possession,  will  amount  to  a  surrender  by  o] 
of  law,  and  the  landlord  will  not  be  able  to  recover  ai 
becoming  due  after  his  acceptance  of  the  possession/ 

§  925.  It  is  true  that  this  doctrine  has  been  questioned  I 
Wensleydale,  who  has  suggested  that  the  cases  on  which 
may  be  supported  on  the  ground,  that  the  occupation 
premises  by  the  landlord's  new  tenants  might  "  have  the  e 
eviction  by  the  landlord  himself,  in  superseding  the  rent  < 
pensation  for  use  and  occupation  during  the  continuance 
occupation."  *  Several  of  the  cases  may  certainly  be  expla 
this  manner;  and  one  was  expressly  decided  on  a  soi 
similar  ground ;  ^  but  in  Thomas  v.  Cook,'  which  is  the '. 
authority  on  the  subject,  this  point  was  neither  suggested  u 
ment,  nor  alluded  to  by  the  Court ;  and  in  Lynch  v.  Lynch,' 


from  year  to  year  to  B.,  died,  leaving  his  widow  in  possesaion.     A 
time  after,  took  out  administration,  but  the  widow  continued  in  pos 
paying  rent  to  B.  within  A. 's  knowledge,  and  A.  not  objecting.     He 
these  facts  did  not  amo\mt  to  a  surrender  on  A.'s  part  by  operation 
and,  consequently,  that  A.,  on  proof  of  M.'s  tenancy  and  death,  and 
title  as  administrator,  could  recover  in  ejectment  against  the  widow. 
»  6  Ir.  Law  R  131.  *  3  Jones  <b  Lat  133, 

*  MoUett  V.  Brayne,  2  Camp.  103,  per  Lord  Ellenborough.  See  a 
V.  Milward,  3  M.  (b  W.  328,  and  Johnstone  v,  Huddlestone,  4  B.  <&  C 

*  Grimman  v.  Legge,  8  B.  <fe  0.  324  ;  2  M.  «b  R.  438,  S.  0.  ;  I 
Acklom,  6  M.  «b  Gr.  672  ;  Whitehead  v.  Clifford,  5  Taunt.  51fi 
Cannan  v.  Hartley,  19  L.  J.,  0.  P.,  323  ;  9  Com.  B.  634,  S.  0. 

•  Lyon  V.  Reed,  13  M.  <fe  W.  309,  310. 

•  Gore  V.  Wright,  8  A.  ib  E.  118  ;  3  N.  <fe  P.  243,  S.  C. 
7  2  Stark  R  408  ;  2  B.  &  A,  119,  S.  C. 

»  6  L:.  Law  R.  131. 
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was  much  discussed  in  Ireland,  the  point  could  not  have  heen 
taken  at  all,  it  being  an  action  of  ejectment  brought  by  the  former 
lessees  for  life,  against  the  party  who,  with  their  consent,  had 
been  substituted  in  their  place  by  the  landlord.  Moreover,  the 
Court  .of  Queen's  Bench,*  and,  very  recently,  the  Court  of 
Exchequer  also,*  have  declared  their  dissent  from  the  line  of 
ai^oment  advanced  by  Lord  Wensleydale,  and  have  confirmed  the 
rule  laid  down  in  Thomas  v.  Cook. 

§  926.  On  the  whole  it  is  submitted  that  this  rule  is  good 
law ;  and  that  confined,  as  it  is,  to  cases  where  an  actual,  and, 
consequently,  a  notorious  shifting  of  possession  has  occurred,  no 
real  danger  need  be  apprehended  firom  its  continuance.  Its 
adoption,  where  reversions  or  incorporeal  hereditaments  are  dis- 
posed of,  which  pass  only  by  deed,  or  its  extension  to  cases  where 
corporeal  estates  are  dealt  with  by  the  consent  of  the  tenant,  but 
where  no  actual  change  of  possession  has  taken  place,  would 
certainly  let  in  all  the  dangers  for  avoiding  which  the  statute  was 
passed ;  and  here  Lord  Wensleydale  is  quite  right  in  observing, 
that  if  this  were  the  law,  it  would  very  seriously  affect  titles  to 
long  terms  of  years ;  mortgage  terms,  for  instance,  in  which  it 
firequently  happens  that  there  is  a  consent,  express  or  implied, 
by  the  legal  termor  to  a  demise  from  the  mortgagor  to  a  third 
person.'  However,  as  this  is  not  the  law  at  present,^  and  as 
little  reason  exists  for  supposing  that  it  will  ever  become  the  law, 
nothing  further  need  be  said  on  the  subject. 

§  927.  A  surrender  by  operation  of  law  may  also  be  effected 
under  the  provisions  of  particular  Acts  of  Parliament.  For 
instance,  the  Bankrupt  Law  Consolidation  Act  empowers  a  bank* 

rapt  lessee  to  relieve  himself  from  all  responsibility  under  his 

. ■  ■  •  ' '        — -^ 

>  Niokells  t.  Atheratone,  10  Q.  B.  944,  950,  951. 

'  DaTiion  «.  Gent,  26  L.  J.,  Ex.,  122 ;  1  H.  <t?  N.  744,  S.  0. 

'  Ijon  V.  Beed,  13  M.  4r  W.  309. 

*  Id.  310,  as  to  estates  lying  in  grant ;  Doe  v,  Johnston,  M'OleL  &  T. 
141,  AS  to  the  assent  of  the  tenant,  when  not  coupled  with  change  of  poa« 
session  ;  reo(>gnised  in  Dodd  v,  Acklom,  6  M.  &  6r.  679,  6S2.  In  Walker 
t,  Bichaidson,  2  M.  ^  W.  882,  there  was  a  lease  of  tolls,  but  the  point  that 
was  a  right  which  lay  in  grant  was  never  taken. 
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lease,  by  simply  delivering  it  vp^  to  the  landlord  within  : 
days  after  notice  given  to  him  that  his  assignees  decline 
if  the  assignees  do  not  elect  whether  they  will  decline  oi 
the  lease,  they  will  be  compelled  by  the  Court  to  do  so 
case  they  decline  the  same,  to  deliver  it  to  the  landlord 
same  rule  prevails  with  regard  to  agreements  for  a  lease, 
agreements  for  the  purchase  of  any  estate  or  interest  h 

^  It  seems,  though  the  point  is  not  without  doubt,  that  where  tL 
rupt  holds  under  a  demise  not  in  writing,  the  offering  possession  is  a 
within  the  statute.     Slack  v.  Sharpe,  8  A.  <k  E.  366  ;  3  N.  <&  P.  890 
Briggs  V.  Sowry,  8  M.  &  W.  729,  739,  741. 

'  12  <k  18  Yici  c.  106,  §  145,  enacts,  that  <<  if  the  assignees 
estate  and  effects  of  any  bankrupt  having  or  being  entitled  to  any  Ian 
under  a  conveyance  to  him  in  fee,  or  under  an  agreement  for  any  su 
veyance,  subject  to  any  perpetual  yearly  rent  reserved  by  such  coni 
or  agreement,  or  having  or  being  entitled  to  any  lease  or  agreemen 
lease,  shall  elect  to  take  such  land,  or  the  benefit  of  such  conveyance  o] 
ment,  or  such  lease  or  agreement  for  a  lease,  as  the  case  may  be,  the  ha 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  issuing  of  the 
filing  of  the  petition  for  a4Judication  of  bankruptcy  against  him,  or 
sued  in  respect  of  any  subsequent  non-observance  or  non-perfonnanoe 
oonditions,  covenants,  or  agreements  in  any  such  conveyance  or  agre 
or  lease  or  agreement  for  a  lease  ;  and  if  tiie  assignees  shall  dedine  t 
such  land,  or  the  benefit  of  such  conveyance  or  agreement,  or  lease  or 
ment  for  lease,  the  bankrupt  shall  not  be  liable  if,  within  fourteec 
after  he  shall  have  had  notice  that  the  assignees  have  declined,  he 
deliver  up  such  conveyance  or  agreement,  or  lease  or  agreement  for  lei 
the  person  then  entitled  to  the  rent,  or  having  so  agreed  to  convey  or 
as  the  case  may  be  ;  and  if  the  assignees  shall  not  (upon  being  thereto  req 
elect  whether  they  will  accept  or  decline  such  land  or  conveyance,  or  i 
ment  for  conveyance,  or  such  lease  or  agreement  for  a  lease,  any  | 
entitled  to  such  rent,  or  having  so  conveyed  or  agreed  to  convey,  or  ] 
or  agreed  to  lease,  or  any  person  ftlMming  under  him,  shall  be  entitli 
apply  to  the  Court,  and  the  Court  may  order  them  to  elect,  and  deliv 
such  conveyance  or  agreement  for  conveyance,  or  lease  or  agreemen 
lease,  in  case  they  shall  decline  the  same,  and  the  possession  of  the  preo 
or  may  make  such  other  order  therein  as  it  shall  think  fit." 

§  146  enacts,  that  '^  if  any  bankrupt  shall  have  entered  into  any  i^ 
ment  for  the  purchase  of  any  estate  or  interest  in  land,  the  vendor  the 
or  any  person  claiming  under  him,  if  the  assignees  shall  not  (upon  I 
thereto  required)  elect  whether  they  will  abide  by  and  execute  such  ^ 
ment,  or  abandon  the  same,  may  apply  to  the  Court,  and  the  Court 
thereupon  order  them  to  deliver  up  the  agreement,  and  the  possession  of 
premises,  to  the  vendor  or  person  claiming  \mder  him,  or  may  make  i 
order  therein  as  such  Court  shall  think  fii" 
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Somewhat  similar  provisions  are  also  contained  in  the  Acts 
respecting  Iiw)lvent  Debtors^  and  in  the  ''Irish  Bankrupt  and 
Insolvent  Act,  1857." '  S0|  nnder  the  Act  for  regulating  Benefit 
Building  Societies,  the  trustees  of  any  such  society  may  indorse 
on  any  mortgage  given  to  them  by  a  member  a  receipt  in  full,  and 
snch  receipt  will  have  the  effect  of  vacating  the  security,  and  of 
vesting  the  property  comprised  therein  in  the  party  entitled  to  the 
equity  of  redemption,  without  any  re-conveyance.* 

§  928.  With  respect  to  assignments  by  operation  of  law,  these  may 
be  effected  in  a  variety  of  ways.  For  instance,  when  a  lessor  dies 
intestate,  the  reversion  vests  in  his  heir-at-law,  and  when  a  lessee 
dies  intestate,  the  lease  vests  in  his  administrator,  by  operation  of 
law.  Nay,  as  against  himself,  even  an  executor  de  son  tort  may 
be  treated  as  the  assignee  of  a  lease ;  and  in  all  these  cases,  when 
an  action  is  brought  against  the  heir,  or  administrator,  or  executor 
de  son  tort,  it  will  be  sufficient  to  charge  in  the  declaration  that 
the  reversion  or  lease  respectively  came  to  the  defendant  ''by 
assignment  thereof  then  made.*'  *  So,  on  a  woman's  marriage 
her  chattels  real  may  be  said  to  be  assigned  to  her  husband  by 
operation  of  law.    When  any  person  is  adjudged  a  bankrupt,  his 

'1^2  Yict  c.  110,  §  50,  enacts,  that  ^'  in  all  cases  in  which  any  such 
pdsoner  (that  is,  any  person  imprisoned  for  debt^  who  has  petitioned  the 
luohent  Debtors'  Court)  shall  be  entitled  to  any  lease  or  agreement  for  a 
lesae,  and  his  anignee  or  assignees  shall  accept  Uie  same,  and  the  benefit 
ibenoi,  as  part  of  such  prisoner's  estate  and  effects,  the  said  prisoner  shall 
not  be,  <»r  be  deemed  to  be^  liable  to  pay  any  subsequent  rent,  to  which  his 
diKhaige,  a4judicated  according  to  this  Act,  may  not  apply,  nor  be  in  any 
manner  Mied  after  such  acceptance  in  respect  or  by  reason  of  any  subsequent 
non-obiervaiioe  or  non-peiformance  of  the  conditions,  covenants,  or  ogree- 
iMoti  therein  contained  :  Provided  that  in  all  such  cases  as  aforesaid  it  shall 
be  kwfdl  for  the  lessor,  or  person  agreeing  to  make  such  lease,  his  heirs, 
exaootoia,  administrators,  or  assigns,  if  the  said  assignee  or  assignees  shall 
dedine,  upon  his  or  their  being  required  so  to  do,  to  determine  whether  he 
or  tfaey  will  or  wiU  not  aoeept  such  lease  or  agreement  for  a  lease,  to  apply 
to  the  said  Court,  praying  that  he  or  they  may  either  so  accept  the  same,  or 
Mmr  vp  9Wik  lease  or  agreement  for  a  lease,  and  the  possession  of  the 
pnmises  demised  or  intended  to  be  demised  ;  and  the  said  Court  shall  there- 
vpon  make  such  order  as  in  all  the  circumstances  of  the  case  shall  seem 
meet  and  just,  and  such  order  shaU  be  binding  on  all  parties." 

'  20  A  21  Vici,  c.  60,  §§  271,  272.  »  6  &  7  Will  4,  c.  32,  §  6. 

*  PMill  V.  Simpson,  9  Q.  B.  365  ;  Derisley  v.  Custance,  4  T.  R  76. 
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real  and  personal  estate/  both  present   and  future,* 
vested  in  his  assignees  by  virtue  [of  their  appointment 
any  deed  of  assignment  or  conveyance;  and  on  the 
removal  of  any  such  assignees,  and  the  appointment   c 
in  their  stead,  a  similar  vesting  takes  place.'    So,  when 
being  unable  to  meet  his  engagements,  petitions  the 
Bankruptcy  for  protection  from  process,  and  his  credit< 
to  his  proposal  for  a  compromise,  all  his  estate  and  e£l 
from  the  date  of  the  Court's  approval  of  such  agreemen 
official  assignee,  as  fully  as  if  he  were  an  assignee  ui 
bankruptcy/    So,   also,  the  Act  for  facilitating  arran 
between    debtors    and  creditors,'    which  enables   an  i 
debtor,  though  he  be  not  a  trader,  to  petition   the    ( 
Bankruptcy  to  carry  into  effect  any  composition  to  wl 
creditors  have  agreed^  enacts  in  §  8,  that,  from  the  date 
the  agreement,  all  the  debtor's  estate  and  effects  shall  vei 
out  any  deed,  in  the  trustee  who  is  appointed,  as  fill] 
he  were  an  assignee  under  the  statutes  relating  to  ban! 
The  Acts,  too,  which  enable  certain  insolvent  debtors  to 
the  Insolvent  Debtors*  Court,  or  the  County  Courts,  to 
them  from  process,^  as  also  the  general  Insolvent  Debtoi 
contain  similar  provisions ;  and  it  is  worthy  of  observati< 
under  the  last-named  Act,  the  property  does  not  revest 
insolvent  on  his  being  discharged  without  adjudication 
defaulter  consent  of  his  creditors/    It  only  remains  to  a( 
a  parol  assignment  by  a  sheriff  of  leasehold  premises,  U 
execution  under  a  fieri  facias,  is  void  at  law,  though  the  a 
has  entered  and  paid  rent  to  the  head  landlord;  and, 
quently,  the  execution  debtor  may  still  recover  the  prem 

^  As  to  what  causes  of  action  do  not  pass  to  the  assignees,  see  St 
Collier,  d  E.  &  B.  2?4  ;  Beckham  v.  Drake,  2  H.  of  L.  Gas.  679  ; 
V.  Spenoe,  12  CL  it  Fin.  700. 

^  See  Herbert  v.  Bayer,  5  Q.  B.  965  ;  Jackson  v.  Bumham,  S  Ex.  I 

'  12  4ip  IS  Viet,  c.  106,  §§  141,  142.  See  as  to  the  Irish  law,  2 
Vict.,  c  60,  §§  267,  268.  *  12  &  13  Vict.,  a  106,  §§  211- 

»  7  &  8  Vict.,  c.  70. 

•  6  <te  6  Vict.,  c.  116,  §§  1,  7  ;  7  <b  8  Vict,  c  96,  §§  4, 10 ;  1 
Vict,  c.  102,  §§  4,  6,  8.  '  1  &  2  Vict,  c.  110,  §§  37 

*  Kemot  V,  Pittis,  2  K  ^  B.  406,  421 ;  overroling  Grange  v.  T 
id.  395. 
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an  action  of  ejectment  against  the  assignee,*  unless  the  latter 
pleads  the  facts  by  way  of  defence  on  equitable  grounds/  in  which 
event  he  may  possibly  be  enabled  to  defeat  his  opponent. 

§  929.'  The  Statute  of  Frauds  further  requires  that  the  declara- 
tion or  creation  of  trusts  of  lands  shall  be  manifested  by  some 
writing,  signed  by  the  party,  "  who  is  by  law  enabled  to  declare 
such  trust;  **  *  and  that  all  grants  and  assignments  of  any  such 
trust  shall  also  be  in  writing,  signed  in  the  same  manner.^  The 
statute  does  not  require  that  the  trust  itself  should  be  created 
by  miting ;  but  only  that  it  should  be  manifested  by  writing ; 
plainly  meaning  that  documentary  evidence  should  be  forth- 
coming, to  prove  first  the  existence,  and  next  the  nature  of  the 
trosi  A  letter  acknowledging  the  trust,  and  k  fortiori,  an 
admission  in  an  answer  in  Chancery,  has  therefore  been  deemed 
sufficient  to  satisfy  the  statute.' 

§  930.'  Resulting  trusts^  or  those  which  arise  by  implication  of 

mm  •  <  III  I 

*  Doe  V,  Jones,  9  M.  &  W.  372  ;  1  DowL  N.  a  352,  S.  0. 
^  Under  If  &  18  Vict.,  c.  125,  §  83. 

'  Gr.  E7.,§266,inpart. 

*  These  words  refer  to  the  hentficicd,  and  not  to  ^e  mere  legal  owner  of 
tiie  eitite.     Tiemey  v.  Wood,  19  Beav.  330. 

*  29  Gar.  2,  c.  3,  §  7,  enacts,  that  "  all  declarations  or  creations  of  trosts 
or  confidences  of  any  lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  who  is  by  law  enabled  to 
dedavD  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly 
Toid  and  of  none  effect." 

§  8  pitmdes,  that  ^'  where  any  conveyance  shall  be  made  of  any  lands  or 
ftcmements  by  idiioh  a  trust  or  confidence  shall  or  may  arise  or  result  by  the 
implication  or  constmotion  of  law,  or  be  transferred  or  extinguished  by  an 
act  or  (operation  of  law,  then,  and  in  every  such  case,  such  trust  or  confidence 
ihall  be  of  the  like  force  and  effect  as  the  same  would  have  been  if  this 
statute  had  not  been  made  ;  anything  hereinbefore  contained  to  the  contrary 
notwithstanding. " 

{  9  enacts,  that  **  all  grants  and  assignments  of  any  trust  or  confidence 
ihall  likewifle  be  in  writing,  signed  by  the  party  granting  the  same,  or  by 
■odi  last  will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of  none 
efleet''    See  the  corre^nrnding  Irish  Act  of  7  Will  3,  c  12,  §§  10, 11, 12. 

*  Forster  v.  Hale,  3  Yes.  696,  707,  per  Lord  Alvanley ;  Bandall  v. 
Motgui,  12  Yes.  67  ;  Boberts  on  Frauds,  95  ;  3  Sugden,  Y.  ^  P.  262 ;  4 
Ktnt^  Oom.  305.  7  0^.  ^^^^  ^  266,  in  part. 
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law,  are  specially  excepted  from  the  operation  of  the  Act.'  T 
of  this  sort  arise  in  three  cases.  First,  where  the  estate  is 
chased  in.  the  name  of  one  person,  bnt  the  purchase-moD 
paid  by  another;'  and  here,  it  matters  not  whether  the 
estate  be  freehold,  copyhold,  or  leasehold ;  whether  it  be  take 
the  names  of  the  purchaser  and  others  jointly,  or  in  the  m 
of  others,  without  that  of  the  purchaser ;  or  in  one  name,  < 
several,  jointly,  or  successive;  but  in  all  cases  the  trast 
result  to  the  man  who  advances  the  purchase-money,'  unless 
a  resultmg  trust  would  break  in  upon  the  policy  of  some  stat 
or  unless  the  purchase  be  effected  by  a  father  in  the  name  o 
unprovisioned  child,  legitimate,  or  illegitimate,'  or  in  the  ^ 
names  of  such  child  and  another  person.*  In  this  case  of 
piurchase  by  a  father,  the  trust  will  not  be  deemed  a  resul 
trust  for  him,  but  a  gift  or  advancement  for  the  child ;  becau 
father  is  bound  in  conscience  to  provide  for  his  child.'  Besul 
trusts  will  arise,  secondly,  where  a  conveyance  is  made  in  ti 
declared  only  as  to  part,  and  the  residue  remains  undisposed 
nothing  being  declared  respecting  it ;  and  thirdly,  in  casei 
fraud."  Other  divisions  have  been  suggested ; '  but  they  all  s 
reducible  to  these  three  heads.  In  all  these  cases  it  appears  : 
to  be  generally  conceded,  that  parol  evidence,  though  recei 
with  great  caution,  and  not  deemed  sufficient  unless  of  a  c 
character,'^  is  admissible  to  establish  the  collateral  facts  (not  c 
tradictory  to  the  deed,  unless  in  the  case  of  fraud),  from  whic 
trust  may  legally  result ;  and  that  it  makes  no  difference  as  to 

'  See  note  5  in  last  page. 

^  Lloyd  V.  Spillet,  2  Atk.  150,  per  Lord  Hardwicke. 

'  Dyer  «.  Dyer,  Watk.  Copyh.  216,  per  Eyre,  C.  B.  ;  3  Strgden,  V.  <S 
255,  266  ;  Wray  i^.  Steele,  2  Yes.  d?  Bea.  388  ;  Baxter  v.  Brown,  7  ^ 
Gr.  215. 

^  Ex  parte  Houghton,  17  Ves.  251 ;  Bedington  v,  Eedington,  3  B. 
P.  C.  106. 

*  Beckford  v,  Beckford,  Lofft,  490  ;  3  Sugden,  V.  <fe  P.  262. 

*  Lamplugh  v,  Lamplugh,  1  P.  Wms.  112. 
'  3  Sogden,  V.  «b  P.  262. 

>  Lloyd  V.  Spillet,  2  Atk.  150|  per  Lord  Hardwicke. 

*  1  Lomax  Dig.  200. 

^^  WiUdns  V.  Stephens,  1  Y.  &  CoL,  Ch.  C,  431  *,  Grovea  r.  Grora 
Y.  <b  Jer.  170. 
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admisdbility  whether  the  nominal  purchaser  be  living  or  dead.* 
It  has,  indeed,  been  doubted  whether  parol  evidence  is  admissible 
against  the  answer  of  the  trustee  denying  the  trust;'  but  no 
good  reason  can  be  given  for  entertaining  such  a  doubt.'  As  a 
resulting  trust  may  be  established  by  parol  evidence,  it  may  also, 
notwithstanding  the  statute,  be  rebutted  by  the  same  species 
of  proof;  and,  therefore,  parol  evidence  will  be  admitted  to  prove 
the  purchaser's  intention,  that  the  person  to  whom  the  conveyance 
was  made  should  take  beneficially.^ 

§  931.  §  4  of  the  same  Statute,^ — which,  like  §  1,  as  before 
stated/  would  seem  to  be  inapplicable  to  deeds,' — enacts,  that 
no  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of 
his  own  estate ;  or  any  person  upon  any  special  promise  to  answer 
tor  the  debt,  default,  or  miscarriage  of  another ;  or  upon  any 
agreement  made  in  consideration  of  marriage ;  or  upon  any  con* 
tract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  one  year  from  the  making  thereof;  unless  the 
^reementj  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  parfy  to  be  charged  therewith,  or  some  other  person  there* 
mito  by  him  lawfully  authorised.^ 

§  932.  §  17'  also  enacts,  that  no  contract  for  the  sale  of  goods, 

^  3  Sugden,  V.  ^  P.  257—260  ;  2  Story,  Eq.  Juria,  §  1201,  n. ;  Lench 
r.  Lench,  10  Yes.  517  ;  S  Law  Mag.  131 — 139 ;  4  Kent,  Com.  305  ; 
Bojd  t.  McLean,  1  Johns.,  Ch.  B.,  582;  Pritchard  v.  Brown,  4  N.  Hamp. 
307 ;  Goodwin  v.  Hubbard,  15  Mass.  218,  note  by  Mr.  Rand. 

*  3  Sugden,  V.  &  P.  256,  257. 

'  3  Law  ILig.  136—138  ;  Bartlett  v.  Piokersgill,  4  East,  577,  n.,  per 
Lord  Keeper  Henley. 

*  3  Sngden,  V.  ^  P.  260  ;  Edwards  t?.  Edwards,  2  Yon.  &  CoL,  Ex.  R, 
123 ;  Brady  v,  Cubitt,  1  Doug.  31,  39  ;  Gooiight  r.  Hodges,  Watk. 
CopyL  227  ;  2  East,  534,  n. 

*  §  7  of  7  Will  3,  a  12,  Ir.,  corresponds  with  this  section. 

*  Ante,  §  915.  ^  Cherry  v.  Heming,  4  Ex.  R  631. 

*  As  to  the  meaning  of  these  last  words,  see  Norris  v,  Cooke,  30  Law 
Ilmfii,  224,  in  Ir.  Ex. 

'  {  21  of  7  Will  3|  0.  12,  Ir.,  corresponds  with  this  section. 
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wares,  or  merchandise,  for  the  'prv^t  of  ten  pounds  or  i 
shall  be  good,  unless  the  buyer  shall  accept  part  of  the  go< 
actually  receive  the  same,  or  give  something  in  earnest 
the  bargain,  or  in  part  payment ;  or  unless  "  some  note  o\ 
randum  in  writing  of  the  said  bargain  be  made  and  signe* 
parties  to  be  charged  by  such  contract,  or  their  agents  tl 
lawfully  authorised."  This  last  enactment  is  extended  ' 
Tenterden's  Act,*  "  to  all  contracts  for  the  sale  of  good 
value  of  ten  pounds  and  upwards,  notwithstanding  the  go< 
be  intended  to  be  delivered  at  some  future  time,  or  may  n< 
time  of  such  contract  be  actually  made,  procured,  or  p] 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
making  or  completing  thereof,  or  rendering  the  same 
delivery." 

§  938.  Though  the  language  of  §  4  relating  to  sales  oi 
varies  in  some  trifling  respects  from  that  used  in  §  17  res 
sales  of  goods,  the  meaning  is  substantially  the  same  i 
sections ; '  and  in  order  to  satisfy  either,  the  cormderation 
agreement  in  the  one  case,  and  for  the  bargain*  in  the 
must, — except  in  the  case  of  special  promises  made  by  one 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,^— 
expressly  or  impliedly  in  the  writing  signed  by  the  pi 
be  charged.  This  rule  applies,  not  only  to  bargains  for  t 
of  goods,  to  agreements  upon  consideration  of  marria 
contracts  for  the  sale  of  lands,  and  to  agreements  not  to  1 
formed  within  a  year;*  but  also  to  special  promises  mi 
executors  or  administrators  to  answer  damages  out  of  thei 

^  9  Geo.  4,  c  14,  §  7.  This  Act  also  extends  the  similar  em 
oontamed  in  §  21  of  7  Will  3,  c.  12,  Jr. 

^  Kenworthy  v.  Schofield,  2  B.  &  C.  947,  per  Bayley,  J. 

^  Egerton  v.  Mathews,  6  East,  307,  may  appear  at  variance  wi 
role,  but  the  bargain  there,  like  all  bargains  for  the  purchase  of 
imported  consideration  on  the  face  of  it.  See  per  Park,  J.,  ia  Jen 
Beynolds,  3  B.  <k  B.  21 ;  and  Himt  v.  Adams,  6  Mass.  360,  361. 

^  19  4;  20  Vict.,  c.  97,  §  3,  cited  post^  §  941. 

*  See  Saunders  v,  Cramer,  3  Dm.  A  War.  87. 

•  Lees  V.  Whitcomb,  5  Bing.  34  ;  2  M.  <fc  P.  86,  B.  C. ;  Sj 
Dixon,  9  A.  ^  E.  693 ;  1  P.  d;  D.  463,  S.  C.  ;  Sweet  v,  Lee, 
^  Or.  466. 
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estate.  The  judges  have  established  this  doctrine  with  the  view 
of  effectuating  the  object  of  the  statute;  but  those  who  have 
watched  its  operation  cannot  fail  to  have  observed,  that  instead  of 
preventiiig,  it  has  increased  to  a  great  extent,  the  commission  of 
fraud.  Many  of  the  States  of  America,*  influenced  by  these 
considerations,  have  repudiated  the  rule  as  highly  impolitic  ;  and 
hopes  may  reasonably  be  entertained  that,  ere  long,  the  Legis* 
kureof  this  cotmtry  wiU  adopt  similar  yiews. 

§  934.  At  present,  however,  the  rule  prevails  in  full  force  both 
in  England  and  in  Ireland,  the  only  recognised  qualification  of  it 
being  that  the  consideration  need  not  be  stated  on  the  face  of  the 
written  memorandum  in  express  terms ;  but  that  it  will  suffice  if  it 
can  be  collected,  not  indeed  by  mere  conjecture  however  plausible,* 
but  bj  flair  and  reasonable,  if  not  necessary,  intendment  from  the 
whole  tenor  of  the  writing.* 

§  935.  Before  leaving  the  subject  of  the  consideration  for  a 
promise,  it  may  be  observed  generally,  that  whether  it  be  express 
or  implied,  it  must  move  from  the  plaintiff,  and  be  such  as  he  has 
the  means  of  performing  or  causing  to  be  performed ;  and  more- 
over, it  must  not  be  contaminated  with  any  illegal,  fraudulent,  or 

*  For  example,  the  rule  was  rejected  in  Massadiusetts,''^  by  the  whole 
Court,  upon  great  consideration,  in  Packard  v.  Richardson,  17  Mass.  122, 
aod  ihk  decision  has  been  npheld  by  the  Legislature  of  that  State ;  the 
reviled  stat.  c.  74,  §  2,  providing  that  the  consideration  of  the  promise, 
ccmtract,  or  agreement,  need  not  be  set  forth  in  the  writing  signed  by  the 
party  to  be  charged  therewith,  but  may  be  proved  by  any  other  legal 
eyidenoe.  So  the  rule  is  rejected  in  Maine,  Levy  v.  Merrill,  4  GreenL 
180  ;  in  Connecticut,  Sage  v.  Wilcox,  6  Ck)nn.  81 ;  in  New  Jersey,  Buckley 
V,  Beardsley,  2  South.  670  ;  in  North  Carolina,  Miller  v.  Lnrine,  1  Dev.  <b 
Bai  103  ;  and  in  South  Carolina,  Fyler  v.  Givens,  Riley's  Law  Cas.  56, 
62.  See  also  Violet  v.  Patton,  5  Cranch,  142  ;  Taylor  v.  Ross,  3  Yeig. 
330  ;  3  Kent,  Com.  122. 

*  Hawes  v.  Armstrong,  1  Bing.  N.  C.  765,  766,  per  Tindal,  C.  J.  ;  James 
f.  Williams,  6  B.  &  Ad.  1109,  per  Patteson,  J.  ;  Raikes  u.  Todd,  8  A,  4f 
£.  855,  856,  per  Lord  Denman. 

*  Joint  V.  Mortyn,  2  Fox  &  Smith,  4 ;  Saunders  v,  Cramer,  3  Bru.  <fe 
Wir.  87  ;  Price  v.  Richardson,  15  M.  &  W.  540  ;  Caballero  v.  Slater,  14 
Com.  B.  300. 

*  Gr.  Ev.,  §  268,  n. 

3u 
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immoral  transaction,  or  contravene  any  rule  of  the  comi 
statute  law;  but  subject  to  these  restrictions,  any  act 
plaintiff  from  which  the  defendant  or  a  stranger  derives  a 
or  advantage,  or  any  labour,  detriment,  or  disadvantage  su 
by  the  plaintiff,  however  small  may  be  the  benefit  on  1 
hand,  or  the  inconvenience  on  the  other,  is  a  sufficiei 
sideration,  if  such  act  be  performed,  or  such  inconvenie 
suffered,  by  the  plaintiff,  with  the  consent,  express  or  imp 
the  defendant,  or  in  the  language  of  pleading,  at  his 
instance  and  requests 

§936.  It  is  further  essential  to  the  validity  of  the 
document,  that  the  general  terms  of  the  contract,"  ai 
promise,*  should  be  stated  therein,  either  directly  or  by  refe: 
but  any  memorandum  will  suffice,  which,  without  condesc 
to  minute  particulars,  contains  all  that  leads  to  future  cei 
For  instance,  if  a  man  undertakes  in  writing  to  pure 
particular  article  at  a  named  price,  this  will  satisfy  the  t 
though  it  be  agreed  at  the  same  time  that  the  article  in  qi 
shall  have  some  alteration  or  addition  made  to  it  before  de 
Again,  if  a  party  agrees  to  pay  rent  for  a  certain  fan 
specified  sum  per  acre,*  or,  in  consideration  of  forbearance, 
for  all  goods  supplied  to  a  third  party  during  the  ante 
month,  or  even  to  liquidate  his  debt,  the  written  memorandum 
not  specify  the  number  of  the  acres,  the  quantity  of  the  go 
the  amount  of  the. debt ;  because  each  of  these  facts  is  cap 
being  ascertained  with  certainty  by  subsequent  inquiry.^ 


*  1  Selw.  N.  P.  46  ;    2  Wms.  Saund.  137  g— 137  k,  and  case 
collected. 

*  Archer  v,  Baynes,  6  Ex.  R.  626  ;  Wood  «.  Midgley,  6  De  Ge3 
Gord.  41. 

'  Carroll  ».  Cowell,  1  Jebb  &  Sym.  43  ;  Morgan  v,  Sykes,  cited  i 
ment  in  Coats  v.  Chaplin,  3  Q.  B.  486. 

^  "  I  admit  that  an  agreement  is  not  perfect,  imless  in  the  body  c 
by  necessary  inference,  it  contains  the  names  of  the  two  contractiQg 
the  subject  matter  of  the  contract,  the  consideration,  and  the  promL 
Tindal,  C.  J.,  in  Laythoarpv.  Bryant,  2  Bing.  N.  C.  742. 

*  Sari  V.  BourdiUon,  26  L.  J.,  C.  P.,  78  ;  1  Com.  B.,  N.  S.,  188 

*  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  73,  per  Lord  Redesdale. 

'  Bateman  v,  Phillips,  15  East,  272  ;  Shortrede  r.  Cheek,  1  A.  & 
60  ;  Bleakley  v.  Smith,  11  Sim.  160. 
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be  plainly  made  out  in  aU  its  terms  from  any  writings  of  the  pi 
or  even  from  his  correspondence,^  Nay,  a  signed  letter  wil 
sufficient,  though  it  does  not  contain  in  itself  any  one  of  the  t€ 
of  the  agreement,  if  it  distinctly  refers  to  and  recognises 
writing  which  does  contain  them  ;*  for,  in  such  case  the  well-kD 
maxim  of  law,  "verba  illata  inesse  videntur,"  will  be  held  to  ap 
A  letter,  however,  which,  instead  of  ratifying,  repudiates 
written  but  unsigned  contract  relied  on,  will  of  course  not  sa 
the  requirements  of  the  statute/  The  entire  contract,  too,  mus 
collected  from  the  writings ;  verbal  testimony  not  being  ad 
sible  to  supply  any  defects  or  omissions  in  the  written  evide: 
For  the  policy  of  the  statute  is  to  prevent  fraud  and  perjur} 
taking  all  the  enumerated  transactions  out  of  the  reach  of 
verbal  testimony.  Still,  though  parol  evidence  cannot  be  rece 
to  alter  the  terms  of  the  written  contract,  or  to  supply 
omissions  in  it,  such  evidence  may  be  admitted  to  show 
situation  of  the  parties  at  the  time  the  contract  was  made,  oi 
identify  any  plans  or  other  documents  or  things  referrec 
in  the  contract  ;^  as  also  to  explain  the  language  employed,^  € 
seems,  even  to  fix  the  date  at  which  it  was  committed  to  writing 


*  Allen  V,  Bennet,  3  Taunt.  169  ;  Jackson  v.  Lowe,  1  Bing.  9  ;  I 
more  v.  Barry,  1  Camp.  513,  per  Lord  Ellenborongh  ;  Warner  v.  Willii^ 
26  L.  J.,  Ch.,  662 ;  3  Drewry,  523,  S.  C. 

'  DobeU  V,  Hutchinson,  3  A,  A  E.  355,  371 ;  5  N.  &  M.  251,  260,  S 
Macrory  v,  Scott,  5  Ex.  R   907  ;    Bidgway  v.  Wliarton,  3  De  Gex,  . 
Gord.  677  ;  6  H.  of  L.  Cas.  238,  S.  C.  ;    1  St  Leon.  V.  <fc  P.  171. 
post,  §  975. 

'  See  per  Parke,  B.,  in  Llewellyn  «.  E.  of  Jersey,  11  M.  &  W.  189 

*  Archer  v.  Baynes,  5  Ex.  B^  625  ;  Richards  v.  Porter,  6  B.  &  C. 
Cooper  V,  Smith,  15  East,  103.     See  Goodman  v.  Griffiths,  1  H.  <k  N. 

*  Boydell  v.  Drummond,  11  East,  142  ;  2  Camp.  163,  S.  0.  ;  O 
Middleton,  2  Drew.  209  ;  Bidgway  v.  Wharton,  3  De  Gex,  M.  <fc  i 
677  ;  Caddick  v.  Skidmore,  3  Jiu:.,  N.  S.,  1185,  per  Ld.  Oranworth, 
Fitzmaurice  ».  Bayley,  30  Law  Times,  230,  in  Ex.  Ch.  ;  2  Kent,  C 
511  ;  Roberts  on  Frauds,  121  ;  Parkhurst  «.  Van  Cortlandt,  1  J 
Ch.  R.,  280—282  ;  Abeel  «.  Radcliff,  13  Johns.  297. 

*  Sweet ».  Lee,  3  M.  A  Gr.  466,  per  Tindal,  C.  J. 

7  Hors&ll  V,  Hodges,  2  Coop.  C.  P.  R  115,  per  Sir  John  Leach, 

*  Sweet  V.  Lee,  3  M.  &  Gr.  452. 

^  Edmunds  «.  Downes,  2  Cr.  <k  Mee.  459  ;  Hartley  v.  Wharton,  J 
&  K  934  ;  3  P.  &  D.  529,  S.  C.  ;  Lobb  v.  Stanley,  5  Q.  B.  574, 
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scribed,  the  Court  held  that  the  statute  was  not  8atisfi< 
was  obviously  intended  that  the  agreement  should  not  be 
till  the  names  were  added  at  the  footJ 

§  940.  With  respect  to  the  mode  of  signature,  it  mat 
whether  the  Christian  name  be  set  out  at  length  or  deu 
the  initial,  or  omitted  altogether ; '  but  it  seems  that  the  s 
must  be  written  at  length,  and  that  if  the  letter  be  signec 
mere  initials  of  the  party,'  or  if  it  be  subscribed,  withou 
ture,  "  by  your  affectionate  mother,**  *  or  the  like,  it  will  not 
A  printed  signature  has  been  held  sufficient  where  the  { 
be  charged  had  written  other  parts  of  the  memorandum, 
done  other  acts  amounting  to  a  recognition  of  his  printed 
Again,  it  is  unnecessary  that  the  agreement  or  memo 
should  be  signed  by  both  parties  ;  for  the  Statute  of  Frau 
requires  that  it  should  be  signed  '^  by  the  party  to  be  < 
therewith,**  that  is,  by  the  defendant,  against  whom  tl 
formance  or  damages  are  demanded/  If  it  be  said  that 
the  plaintiff  also  signs,  there  is  a  want  of  mutuality,  the 
is,  that  the  defendant  had  it  in  his  power  to  require  the  pi 
signature ;  and  that  if  he  has  not  done  so,  it  is  his  owi 


»  Hubert  v.  Treheme,  3  M.  &  Gr.  743  ;  4  Scott,  N.  R  486,  S. 
»  Lobb  «.  Stanley,  5  Q.  B.  674,  681  ;   OgUvie  v.  Foljambe,  3  Vi 
»  Hubert  v,  Moreau,  2  C.  &  P.  628  ;    12  B.  Moore,  216,  8.  C. 
V.  Lee,  3  M.  <k  Gr.  462,  460. 

^  Selby  «.  Selby,  3  Mer.  2,  per  Sir  Wm.  Grant. 

*  Schneider  v,  Norris,  2  M.  d^  SeL  286  ;  Saundenon  v,  Jackson 
P.  238. 

•  Laythoarp  v,  Bryant,  2  Bing.  N.  C.  736  ;  8  Scott,  238,  a  0. 
V,  Slade,  7  Ves.  276,  per  Lord  Eldon  ;    Bgerton  v.  Mathews,  6  £a 
Allen  V,  Bennet,  3  Taunt  169.     The  last  two  cases  were  deoisicmB 
which  uses  the  word  pa/rties.     These  cases  ovefrule  tiie  dicta  of  Lore 
dale  and  Sir  T.  Plummer  in  Lawrence  v.  Butler,  1  Sch.  ^  Le£ 
CRourke  v.  Perceval,  2  Ball  &  Beat.  68.     See  3  M.  &  Gr.  462  n 
Kent,  Gomm.  610.    As  to  when  a  covenantee  may  sue  for  a  breach 
nant,  although  he  has  not  executed  the  deed,  see  Wetherell  v.  Lan 
Ex.  R.  634  ;  Pitman  v.  Woodbury,  3  Ex.  R.  4  ;  British  Empire  A 
Co.   V.   Browne,  12  Com.  B.   723  ;    Morgan  «.  Pike,  14  Com.  1 
Swatman  v.  Ambler,  8  Ex.  R  72. 

'  Laythoarp  v.  Bryant,  2  Bing,  N.  C.  743,  per  Tindal,  C.  J. 
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needless  insertion  in  the  memotandum  of  a  past  considers 
of  any  other  consideration  which  is  insufficient  in  law.  It  r 
therefore,  to  be  seen  whether,  in  the  last  event,  the  Court 
admit  parol  evidence  to  vary  the  terms  of  the  written  do* 
and  to  show  that  the  real  consideration  for  the  promise  wi 
than  that  stated. 

§  941  A.  In  administering  the  law  relating  to  guarantc 
of  the  main  difficulties  is  to  distinguish  between  origi\ 
collateral  promises ;  that  is,  between  cases  where,  thoug 
are  supplied  to  a  third  party,  credit  is  given  solely 
defendant,  and  cases  where  the  person  for  whose  use  th 
are  furnished  is  primarily  liable,  and  the  defendant  only 
takes  to  pay  for  them  in  the  event  of  the  other  party 
default.*  As  this  is  a  question  of  fact  for  the  jury,  it  is 
possible  to  lay  down  any  precise  rule  of  construction,  tho 
courts  in  this  country,  as  well  as  those  in  America,  have  i 
held  that  agreements  by  factors  to  sell  upon  del  crede 
mission,  do  not  fall  within  the  fourth  section  of  the  St: 
Frauds,  and  consequently  need  not  be  in  writing.'  In  j 
however,  cases  of  this  kind  must  separately  be  determj 
their  own  merits ;  *  it  being  remembered  that  original  p 
will  be  valid,  though  verbally  made,^  while  collateral  p 
must  be  in  writing,  in  order  to  satisfy  the  statute. 

§  942.  As  the  promise  must,  in  the  words  of  the  Act,  be  < 
answer  for  the  debt,  default,  or  miscarriage  of  another,"  *  i 
bility  of  that  other  must  continue  notwithstanding  the  proi 
the  defendant  will  not  be  allowed  to  rely  on  the  abser 

1  Birkmyr  o.  Darnell,  Salk.  27  ;  1  Smith  Lead.  Ga.   134  ;  id. 
224,  S.  C. ;  Forth  v.  Stanton,  1  Wms.  Saund.  211  a — 211  e  ; 
V.  Hyndman,   3  Ir.  Law  R   109.       See   Orrell  v.    Coppock,   26 
Oh.,  269. 

'  Ooutnrier  v.  Hastie,  8  Ex.  B.  40 ;  Wiokham  «.  Wiokham,  2  £ 
478,  per  Wood,  V,  0.  ;  Wolff  «.  Koppell,  5  Hill,  N.  Y.  Rep.,  458 

'  1  Wms.  Saund.  211  b  ;  1  Smith  Lead.  Oa.  134  ;  id.  4th  ed.  ^ 

*  Unless  for  the  sale  of  goods  for  the  price  of  10^  or  upwan 
ante,  §  932. 

*  As  to  the  meaning  of  these  words,  see  Macrory  v,  Scott,  5  Ex.  1 
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« 

retained  him.*  Moreover,  it  makes  no  difference  whel 
goods  were  delivered  to  the  third  party,'  or  the  debt  inci 
the  default  committed  by  him,  before  or  after  the  promis 
defendant ;  for  a  promise  to  indemnify ^  if  not  within  the  i 
at  least  within  the  spirit  of  the  statute ;  and,  consequent! 
the  language  was,  in  effect,  this : — "  If  you  will  become 
A.,  and  he  forfeits  his  bail-bond,  I  wiU  save  you  harmless 
held  to  be  answering  for  the  default  of  another.' 

§  944.  Again,  the  statute  applies  to  promises  to  answe 
tortious  default  or  miscarriage  of  another,  as  well  as  for  hi 
of  contract;  and,  therefore,  where  A.  had  killed  the  p 
horse  by  hard  riding  without  his  leave,  a  verbal  promis 
defendant  to  pay  the  damage,  in  consideration  of  the 
forbearing  to  sue  A.,  was  held  to  be  void/  Where  a 
promise  is  invalid  as  to  a  part  for  not  being  in  writing,  n 
can  be  brought  on  the  remainder  which  is  not  within  the 
but  the  whole  promise,  being  indivisible,  will  be  vc 
promise  to  pay  the  promisee's  own  debt  to  a  third  pers 
not  be  in  writing,  for  the  Act  merely  applies  to  promis 
to  the  person  to  whom  another  is  already,  or  is  to 
answerable.  It  must  be  a  promise  to  be  answerable  fo 
of,  or  a  default  in  some  duty  by,  that  other  person  tow^ 
promisee^ 

§  945.  With  respect  to  "  agreements  made  in  consider 
marriage"  the  first  observation  which  occurs  is,  that  thes 
do  not  embrace  mutual  promises  to  marry ;  and  therefc 

>  TomlinBon  v.  Gell,  6  A  <fe  K  564  ;  1  N.  «fe  P.  688,  S.  C. 

*  Matson  v.  Wharam,  2  T.  R.  80 ;  Anderson  v.  Hayman,  1  H.  BL 
'  Green  v.  Cresswell,  10  A  <Ie  R    453,  458  ;    2  P.  4r  D.  43 

overrulmg  the  dicta  of  Bayley  and  Parke,  Js.,  in  Thomas  v.  Cook 
0.  728  ;  3  M.  &  By.  444,  S.  0.  ;  and  explaining  Adams  «.  I 
Bing.  506.  ^  Eirkham  v.  Marter,  2B.  iiA 

*  Lexington  v.  Clark,  2  Vent.  223  ;  Chater  v,  Beckett,  7  T. 
Thomas  v.  Williams,  10  B.  &  C.  664,  671 ;  Mechelen  v.  Walh 
4^  E.  49. 

«  Eastwood  «.  Kenyon,  11  A  ^^  E.  438,  446  ;  3  P.  &  D.  27 
Hargreaves  v.  Parsons,  13  M.  ^  W.  561,  570,  per  Paiice,  B. ;  I 
Cook,  8  B.  «b  C.  728  ;  3  M.  4^  Ry.  444,  S.  C. 
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made  before  marriage  will  be  enforced  in  equity,  if  subsequently 
to  the  marriage  it  has  been  recognised  and  adopted  in  writing.' 
But  the  Court  of  Chancery  will  not  interfere,  even  though  there 
be  a  written  memorandum,  unless  it  appears  that  the  marriage 
i^as  contracted  on  the  faith  of  the  agreement;  and,  therefore, 
where  a  father  wrote  to  his  daughter,  saying  that  he  had 
agreed  to  give  her  intended  husband  30001.  as  her  portion, 
and  this  letter  was  never  shown  to  her  husband,  it  was  held 
not  to  be  such  an  agreement  in  writing  as  satisfied  the  statute, 
since  the  husband  could  not  have  married  on  the  faith  of  the 
letter.' 

§  946.  In  interpreting  what  is  meant  by  an  agreement  that  i$ 
not  to  be  performed  within  a  year  from  the  making  thereof,  the 
Courts  have  held  that  the  statute  does  not  apply,  where  the  eon* 
tract  is  capable  of  being  performed  on  the  one  side  or  on  the 
other  within  a  year.^  Neither  does  it  extend  to  an  agreement 
made  by  a  contractor  to  allow  a  stranger  to  share  in  the  profits  of 
a  contract,  that  is  incapable  of  being  completed  within  a  year, 
because  such  an  agreement  amounts  to  nothing  more  than  the 
vendition  of  a  right  which  is  performed  instanter  on  the  bargain 
being  struck.'*  It  would  seem  also  that  the  statute  is  inapplicable 
in  any  case  where  the  action  is  brought  upon  an  executed  con- 
sideration;' for  as  the  object  of  the  Legislature  clearly  was,  to 
prevent  the  setting  up,  by  means  of  fraud  and  perjury,  of  con- 
tracts or  promises  by  parol,  upon  which  parties  might  otherwise 
have  been  charged  for  their  whole  lives, — ^it  does  not  appear 
unreasonable  to  limit  the  statute   to   such   actions  only  as  are 

»  Barkworth  «.  Young,  26  L.  J.,  Ch.,  153,  157,  per  Kindereley,  V.  C.  ; 
Hammeraley  v.  Baron  de  Biel,  12  CL  A  Fin.  64,  per  Lord  Cottenham, 
citing  Hodgson  v.  Hutohenson,  5  Yin.  Abr.  522  ;  Taylor  v.  Beech,  1  Yea. 
Sen.  297  ;  and  Montacue  v.  Maxwell,  1  Sir.  236  ;  and  questioning  Randall 
V,  Morgan,  12  Yes.  73,  where  Sir  William  Grant  expressed  serious  doubt 
upon  the  subject.  See  also  12  CL  <fe  Fin.  86,  per  Lord  Brougham  ;  and  3 
Bea.  475,  476,  per  Lord  Langdale. 

'  Ayliffe  v.  Tracy,  2  P.  Wms.  65. 

^  Cherry  v.  Heming,  4  Ex.  R.  631  ;  and  Smith  v,  Neale,  2  Com.  B.,  N. 
S.,  67  ;  both  recognising  Donellan  v.  Read,  3  R  <fe  Ad.  899. 

*  M'Kay  v.  Rutherford,  6  Moo.  P.  C.  R.  413,  429. 

*  See  ante,  §§  893,  900—902 ;  post,  §§  953,  954. 
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giving  of  a  notice,  or  the  like,  the  case  is  not  within  the  statute, 
though  the  event,  which  is  to  terminate  the  agreement,  does  not 
in  fact  occur  within  the  year.*  .  When  the  contract  is  clearly  one 
which  is  not  to  be  performed  within  a  year,  it  matters  not 
whether  it  were  made  in  this  or  in  any  other  country ;  for  as  the 
Act  does  not  bar  the  right  as  well  as  the  remedy,  or  in  other  words, 
does  not  render  the  agreement  void,  but  only  prevents  its  being 
enforced  by  action  here,  it  applies  to  all  foreign  contracts  equally 
with  those  entered  into  in  England.' 

§  948.  The  term,  interest  in  lands,  used  in  §  4,  is  one  that 
has  given  rise  to  much  litigation,  and  its  meaning  is  not  yet 
satisfactorily  defined.  Little  doubt,  however,  can  be  entertained, 
that  it  extends  to  a  contract  to  abate  a  tenant's  rent;'  or  to 
submit  to  arbitration  the  question  whether  a  lease  shall  be 
granted ;  ^  or  to  relinquish  a  tenancy,  and  let  another  party  into 
possession  for  the  residue  of  term;*  or  to  permit  the  profits 
of  a  clergjrman's  living  to  be  received  by  a  trustee  ;*  or  to  become 
a  partner  in  a  colliery,  which  was  to  be  demised  by  the  partner- 
ship upon  royalties ;'  or  to  take  furnished  lodgings  ;•  or  to  convey 
an  equity  of  redemption.'  On  the  other  hand,  it  appears  that 
an  equitable  mortgage  by  the  deposit  of  title-deeds  ;**  a  collateral 
agreement  by  a  lessee    to   pay  a  per-centage  on  money  laid 


*  Souch  V.  Siarawbridge,  2  Com.  B.  808 ;  Wells  v,  Horton,  4  Bing.  40  ; 
12  B.  Moore,  177,  S.  C.  ;  Gilberts.  Sykes,  16  East,  164  ;  Peter t>.  Compton, 
Skin.  353  ;  1  Smith,  L.  0.  142 ;  id.  241,  4th  ed.,  S.  C.  ;  Fenton  v.  Emblera, 
3  Burr.  1278  ;  1  W.  BL  363,  S.  C.  See  Mavor  «.  Payne,  3  Bing.  285 ; 
11  B.  Moore,  2,  S.  C.  '  Leronx  v.  Brown,  12  Com.  B.  801. 

'  O'Connor  v,  Spaight,  1  Sch.  &  Lef.  306. 

*  Walters  v.  Morgan,  2  Cox,  Ch.  C,  369. 

*  Buttemere  v.  Hayes,  6  M.  A  W.  456  ;  7  DowL  489,  S.  C.  ;  Smith  v. 
Tombs,  3  Jut.  72,  Q.  B.  ;  Cocking  v.  Ward,  1  Com.  B.  858  ;  Kelly  v. 
Webster,  12  Com.  B.  283  ;  Smart  v,  Harding,  16  Com.  B.  652. 

*  Alchin  V.  Hopkins,  1  Bing.  N.  C.  102  ;  4  M.  A  So.  615,  S.  C. 

'  Caddick  v.  Skidmore,  3  Jnr.,  N^  S.,  1185,  per  Ld.  Cranworth,  Ch. 

"  Edge  t>.  Strafford,  1  C.  ife  J.  391 ;  1  Tyr.  293,  S.  C.  ;  Inman  v.  Stamp, 
1  Stark.  R  12,  per  Lord  Ellenborough  ;  Mechelen  v.  Wallace,  7  A.  ^  E. 
49  ;  2  N.  &  P.  224,  S.  C.  ;  Vaughan  v.  Hancock,  3  Com.  B.  766. 

*  Massey  v.  Johnson,  1  Ex.  R  255,  per  Rolfe,  B.  See  Toppin  v,  Lomas, 
16  Com.  B.  145. 

'*•  Russel  V.  Russel,  1  Bro.  Ch.  C.  260 ;  12  Ves.  197. 
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the  company.*  The  same  doctrine  will,  it  seems,  apply  though 
the  company  be  unincorporated — as,  for  instance,  if  it  be  a  mining 
co-partnership  conducted  on  the  cost-book  principle — provided 
that  trustees  be  seized  of  the  real  estate  in  trust  to  use  it  for 
the  benefit  of  the  shareholders,  and  to  make  profits  out  of  it,  as 
part  of  the  stock  in  trade ;  and  provided  that  the  interest  of  the 
shareholders  be  confined  to  those  profits.'  If  however,  the  trustees 
hold  the  real  estate  in  trust  for  themselves  and  the  co-adventurers, 
present  and  future,  in  proportion  to  their  number  of  shares,  then 
there  will  be  a  direct  trust  in  the  realty ;  and,  consequently, 
neither  a  bargain  for,  nor  a  transfer  of,  a  share  in  such  trust 
can  be  made  without  a  note  in  writing,*  The  question — ^under 
which  of  these  two  species  of  trusts  the  lands  of  any  particular 
company  maybe  held — is  one  of  fact,  to  be  determined  in  each  case 
by  the  jury."*  If  the  freehold,  which  forms  the  basis  and  subject- 
matter  of  the  trade  of  an  unincorporated  company,  be  vested  in 
the  collective  body,  the  shares  of  the  individual  copartners  seem 
clearly  to  fall  within  the  meaning  of  the  4th  section.* 

§  960.  It  is  now  distinctly  determined,  that  scrip  and  shares 
in  joint-stock  companies,  whether  incorporated  or  unincorporated, 
are  not  " goods,  wares  and  merchandises"  within  the  17th  section 
of  the  Act.'    As  this  point  was  ruled  on  the  ground  that  such 


>  Bligh  V,  Brent,  2  You.  <!;  CoL,  Ex.  R*  268;  Bradley  v.  Holdsworth,  3 
M.  4fe  W.  422  ;  Hibblewhite  v.  M'Morine,  6  M.  A  W.  214,  per  Parke,  B.  ; 
2  Bail  Oa.  67,  S.  C.  ;  Humble  v.  Mitchell,  11  A.  ife  E.  205 ;  2  BaiL  Ca. 
70,  S.  C.  ;  Baxter  «.  Brown,  7  M.  &  Gr.  216,  per  Tindal,  C.  J.  ;  Hilton  v, 
Geraud,  1  De  Gex  A  Sm.  187  ;  Watson  v,  Spratley,  10  Ex.  B.  237,  per 
Martin,  B.,  244,  per  Parke,  B.  See  Edwards  v.  Hall,  25  L.  J.,  Ch.,  82  ; 
6  De  Gex,  M.  A  Gord.  74,  S.  C. ;  overruling  Ware  v.  Cumberledge,  20 
Beav.  503  ;  and  see  also  Powell  r.  Jessopp,  18  Com.  B.  336. 

^  Watson  V,  Spratley,  10  Ex.  R  222.  See  Myers  v.  Bengal,  2  De  Gex, 
M.  «fe  Gord.  599  ;  Walker  v.  Bartlett,  18  Com.  B.  846. 

•  Id. ;  Baxter©.  Brown,  7  M.  <fe  Gr.  198  ;  Boyce  v.  Green,  Batty's  R  608. 

*  Watson  V.  Spratley,  10  Ex.  R.  222,  per  Parke  and  Alderson,  Bs. 

*  See  further  as  to  the  transfer  of  shares  in  joint-stock  companies, 
ante,  §  908. 

•  Humble  r.  Mitchell,  11  A.  &  R  205  ;  2  Rail  Ca.  70,  S.  C.  ;  Hibble- 
white  V.  M*Morine,  6  M  &  W.  214,  per  Parke,  B.  ;  Knight  v.  Barber,  16 
M.  &  W.  66  ;  Tempest  v.  Kilner,  3  Com.  B.  249  ;  Bowlby  v.  BaU,  id.  284  ; 
Duncuft  V.  Albrecht,  12  Sim.  189  ;  Watson  v.  Spratley,  10  Ex.  R  222. 
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shares  are  mere  choses  in  action,  the  judgment  in  which  it  was 
determined  has  since  been  held  *  to  have  decided  in  the  negative 
another  question,  respecting  which  all  the  judges  were  once 
eqaaRj  divided  in  opinion ;  namely,  whether  contracts  for  the 
sale  of  stock  or  exchequer  bills  were  within  the  Act.' 

§  951.'  The  principal  difficulties  in  interpreting  what  is  meant  by 
an  '' interest  in  lands/'  have  arisen  in  applying  that  term  to  cases^ 
where  trees,  growing  crops,  or  other  things  annexed  to  the  freehold, 
have  formed  the  subject  of  the  contract ;  and  here,  the  decisions 
of  the  Courts,  so  far  from  frimishing  a  safe  guide,  only  assist  in 
confusing  the  student,  since,  to  use  the  words  of  Lord  Abinger, 
"  no  general  rule  is  laid  down  in  any  of  them,  that  is  not  contra- 
dicted by  some  other."*    Indeed,  the  judges  themselves  have  not 
yet  agreed  upon  any  uniform  test,  by  which  to  try  the  merits  of 
this  question.'    In  some  cases  they  have  endeavoured  to  solve  it 
by  reference  to  the  law  of  emblements ;    and  have  held  that 
whatever  will  go  to  the  executor,  the  tenant  being  dead,  cannot 
be  considered  as  an  interest  in  land.*    In  other  cases  the  test  has 
been,  whether  the  property  in  dispute  could  have  been  seized  in 
execution  at  common  law;'  in  others,  again,  a  distinction  has 
been  drawn  between  fructus  industriales,  and  the  natural  products 
of  the  soil;'  while,  in  not  a  few,  the  decisions  have  rested,  partly 
on  the  legal  character  of  the  principal  subject-matter  of  the  con- 
tract, but  principally  on  the  consideration,  whether,  in  order  to 
effectuate  the  intention  of  the  parties,  it  were  necessary  to  give  the 
vendee  an  interest  in  the  land.* 


'  HeMl£iii6  V.  Siggers,  1  Ex.  R  856. 

'  Pickermg  v,  Appleby,  Comyn's  Rep.  354,  cited  in  Colt  v.  Nettervill,  2 
P.  Wmft.  308,  per  Lord  Ch.  King. 
'  (Jr.  Ev.,  §  271,  in  part  as  to  first  four  lines. 
'  Bodwell  r.  PhilHps,  9  M.  <fe  W.  505. 

*  See  1  Sngden,  V.  &  P.  141—158. 

*  Rodwell  r.  Phillips,  9  M.  &  W.  505  ;  Jones  ».  Flint,  10  A.  A  E.  768. 

^  Dunne  v.  Ferguson,  Hayes,  Ex.  B.,  543  ;  Bodwell  v.  Phillips,  9  M.  <tr 
W.  605  ;  Jones  v.  Flint,  10  A.  <fe  K  768. 

*  Jones  p.  Flint,  10  A.  <b  K  758,  759,  760  ;  Evans  v.  Roberts,  5  B.  <fe 
C.  832  ;  Rodwell  9.  Phillips,  9  M.  <k  W.  503,  per  Lord  Abinger. 

*  JcHies  p.  Flint,  10  A.  <b  E.  769. 
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§  952.  Such  being  the  uncertaiii  state  of  the  law,  the  following 
propositions  are  submitted  with  much  diffidence.  First,  a  contract 
for  the  purchase  of  frmts  of  the  earthy  ripe,  though  not  yet 
gathered,  is  not  a  contract  for  any  interest  in  lands,  though  the 
vendee  is  to  enter  and  gather  them.*  Secondly,  a  sale  of  any 
growing  produce  of  the  earth,  reared  annually  by  labour  and 
expense^  and  in  actual  existence  at  the  time  of  the  contract, — as, 
for  instance,  a  growing  crop  of  corn,'  or  hops,*  or  potatoes,*  or 
turnips,* — is  not  within  the  4th  section  of  the  statute,  though  the 
purchaser  is  to  harvest  or  dig  them.  Whether  the  same  rule 
would  apply  to  contracts  respecting  the  sale  of  teasles,  liquorice, 
madder,  clover,  or  other  crops  of  a  like  nature,  which  do  not 
ordinarily  repay  the  labour  by  which  they  are  produced  within  the 
year  in  which  that  labour  is  bestowed,  and  consequently,  as  it 
seems,  do  not  fall  within  the  law  of  emblements,*  is  a  question 
which  still  remains  to  be  decided.  Thirdly,  an  agreement  respect- 
ing the  sale  of  a  crop  of  growing  fruit,'  or  grass,'  or  of  standing 
underwood,*  growing  poles,"  or  timber,  is  within  the  fourth  section, 
and  a  written  contract  of  sale  cannot  be  dispensed  with.  In 
one  case  an  agreement  to  seU  growing  timber  was  held  not 
to  convey  any  interest  in  the  land,  but  there  the  vendor  had 
contracted  to  seU  the  timber  at  so  much  per  foot,  and  that 
contract  the  Court  regarded  in  the  same  light  as  if  it  had  related 


»  Parker  v.  Staniland,  11  East,  362  ;  Cutler  v.  Pope,  1  ShepL  337. 

«  Jones  V,  FHnt,  10  A.  A  E.  763  ;  2  P.  &  D.  694,  a  C. 

»  Per  Parke,  B.,  in  Rodwell  r.  Phillips,  9  M.  A  W.  603,  questioning 
Waddmgton  v,  Bristow,  2  B.  <fe  P.  462.  See  also  Graves  v.  Weld,  6  B.  A 
Ad.  119,  120. 

*  Sainsbury  v.  Matthews,  4  M.  <fe  W.  343  ;  7  DowL  23,  S.  C.  ;  Evans  v. 
Roberts,  6  B.  <fe  C.  829  ;  8  D.  <$];  R  611,  S.  C.  ;  Warwick  v.  Bruce,  2  M. 
&  SeL  206. 

'  Dunne  v.  Ferguson,  Hayes,  Ex.  R.,  640  ;  Emmerson  v,  Heelis,  2 
Taunt.  38,  contra,  must  be  considered  as  overruled  by  Evans  v.  Roberts,  5 
B.  <fe  C.  833,  834,  and  by  Jones  v.  Flint,  10  A.  4^  E.  769. 

«  Graves  v.  Weld,  6  B.  A  Ad.  106, 118—120  ;  1  Sugden,  V.  &P.  156. 

^  Rodwell  V.  Phillips,  9  M.  <S^  W.  601  ;  resolving  a  doubt  suggested  by 
lattledale,  J.,  in  Graves  v.  Weld,  5  B.  &  Ad.  116. 

*  Crosby  v,  Wadsworth,  6  East,  602 ;  Carrington  v.  Roots,  2  M.  A  W.  248. 

*  Soorell  V.  Boxall,  1  Y.  &  Jer.  396. 

*•  Teal  V.  Auty,  2  B.  &  B.  99  ;  4  Moore,  642,  8.  C. 
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to  the  sale  of  timber  already  felled/  Fourthly,  if  the  land  itself 
is  agreed  to  be  sold  or  let,  and  the  vendee  or  tenant  contracts  to 
purchase  the  growing  crops,  this  last  contract,  though  the  crops 
taken  under  it  may  form  the  subject  of  a  distinct  valuation,  will 
be  so  incorporated  with  the  agreement  relating  to  the  land  as  to 
be  inseparable  from  it,  and  will  consequently  fall  within  the 
4th  section  of  the  Act.* 

I  953.  Where  growing  crops  do  not  amount  to  an  interest  in 
lands,  it  is  clear  that  an  agreement  respecting  them  will  fall 
within  the  17th  section ;  and,  therefore,  at  first  sight,  it  may  seem 
unimportant  to  raise  any  dispute  upon  the  subject.  But,  in 
truth,  two  material  distinctions  exist  between  the  4th  and  the 
17th  sections ;  for,  first,  contracts  under  the  foqner  must  be 
stamped,  while  those  under  the  latter  are  exempt;'  and  next, 
no  writing  is  required  by  the  17th  section,  if  the  subject-matter  of 
ibe  contract  is  under  the  value  of  10{.,  or  if  there  has  been  a  part 
payment,  or  a  part  acceptance,  by  the  purchaser.^  It  is  true, 
tiiat  parol  agreements  touching  lands  will  be  enforced  in  courts  of 
equity,  if  they  have  been  performed  in  some  material  part ;  as 
for  instance^  if  possession  has  been  distinctly  taken  under  them 
and  rent  paid,  or  the  like  ;*  but  even  in  those  courts,  such  agree- 
ments will  not  be  excluded  from  the  operation  of  the  statute  by 
any  part  performance,  which  does  not  place  the  acting  party  in 
such  a  position,  that  it  would  be  a  fraud  upon  him  if  the  contract 
were  not  completed.* 

§  954.  It  was  at  one  time  attempted  to  import  this  rule  into 
courts  of  law ; '  but  the  attempt  failed ;'  and  the  only  relaxations 

'  Smhh  V.  Surman,  9  B.  &  G.  561  ;  4  M.  A  Ry.  455,  S.  0.  ;  explained 
by  Lrad  Abinger  in  Bodwell  v.  Phillips,  9  M.  ife  W.  505. 

'  lEaA  of  Falmouth  v.  Thomas,  1  C.  M.  <$];  R.  89  ;  Mayfield  v,  Wadsley, 
3  B.  ^  C.  366,  per  littledale,  J. 

'  55  Oea  3,  o.  184,  Sch.  part  1,  tit.  Agreement.  *  Ante,  §  932. 

*  Kine  «.  Balfe,  2  Ball  A  Beat.  347,  348.  See  Dale  v.  Hamilton,  11 
Jot.  674. 

*  Clinan  v.  Cooke,  1  Sch.  &  Lef.  41,  per  Lord  Bedesdale. 
'  l^nodie  e.  St  Paul,  1  Yes.  333,  per  Boiler,  J. 

*  Gooth  V.  Jackson,  6  Yes.  39,  per  Lord  Eldon. 
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of  the  statute  which  the  judges  at  common  law  will  allow,  amount 
to  these  ; — ^first,  if  a  parol  agreement  respecting  lands  has  been 
entirely  executed  by  both  parties^  the  contract  cannot  afterwards 
be  called  in  question  should  it  be  necessary  to  refer  to  it  for  any 
collateral  purpose ; '  and  next,  if  it  has  been  executed  by  one  party ^ 
and  the  transaction  be  of  such  a  nature  as  to  admit  of  an  action 
for  use  and  occupation  or  in  indebitatus  assumpsit,  the  other  party, 
perhaps,  will  not  be  permitted  to  defeat  this  action  by  setting  up 
the  statute.'  For  instance,  though  the  performance  of  a  verbal 
contract  to  take  furnished  lodgings,  so  long  as  it  remains  executory, 
cannot  be  enforced,  yet,  if  possession  under  it  is  taken  by  the 
tenant,  it  may  then  be  supported  by  the  landlord,  either  as  a 
valid  lease  for  less  than  three  years  under  the  second  section  of 
the  Act,  or,  at  least,  as  affording  evidence  of  the  terms  of  such 
lease.'  But  courts  of  common  law  will  not  go  further;^  and 
therefore  if  an  action  be  brought  upon  the  contract  itself y  the  mere 
fact  that  the  plaintiff  has  performed  his  part  of  the  agreement 
will  not  entitle  him  to  recover  against  the  defendant  who  has 
omitted  to  perform  his  part. 

§  955.  This  point  has  been  determined  in  the  cases  of  Cocking 
V.  Ward,*  and  Kelly  v.  Webster.*  In  the  former  of  these  two 
cases,  the  plaintiff  sought  to  recover  from  the  defendant  lOOZ. 
upon  a  parol  contract,  under  which  the  plaintiff,  in  consideration 
of  that  sum,  had  given  up  her  tenancy  in  a  farm,  and  had 
procured  the  defendant  to  be  put  into  her  place.  At  the  trial  the 
defendant's  counsel  objected,  that  the  agreement,  being  for  the 
sale  of  an  interest  in  land,  could  not  be  proved  by  parol  testimony ; 
but,  for  the  plaintiff,  it  was  insisted,  that  as  the  agreement  had 
been  executed,  it  might  be  so  proved.     The  question  was  reserved 

^  Griffith  V.  Young,  12  East,  513  ;    Seaman  v.  Price,  2  Bing.  437  ;    10 
Moore,  38,  S.  C.  ;  Green  v.  Saddington,  7  £.  <fe  B.  503. 
^  See  ante,  §§  893,  900—902,  946. 

*  See  Lord  Bolton  v.  Tomlin,  5  A,  A  E.  866  ;  1  N.  A  P.  247,  S.  C. 

*  Qncere,  as  to  effect  of  §§  83—86  of  17  <fc  18  Vict,  c.  126  ;  and  §§  86 — 
88  of  19  A  20  Vict.,  c.  102,  Ir.,  which  enable  parties  to  plead  equitable 
defences  and  replications,  in  actions  at  law  ? 

'  1  Com.  B.  868.  This  case  appears  to  overmle  Price  v.  Leybnm,  Gbw's 
:N.  p.  R.  109,  per  Dallas,  C.  J.  *  12  Com.  B.  283. 
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for  the  opinion  of  the  Court,  who  on  argument  held,  that  as  the 
special  count  was  framed  upon  the  contract  itself,  to  enforce  pay- 
ment of  the  stipulated  price  of  the  interest  in  the  land  which  the 
plaintiff  gave  up  and  to  which  the  defendant  succeeded,  this 
contract  could  not  be  considered  as  altogether  executed,  so 
long  as  the  defendant's  part  still  remained  to  be  performed; 
and  consequently^  that  it  must  be  regarded  as  a  contract  within 
the  Statute  of  Frauds.  Feeling,  however,  that  in  a  moral  point 
of  yiew  this  decision  was  most  unjust,  the  Court  further  held, 
on  the  authority  of  many  cases,'  and  on  principle,  that,  as 
the  defendant  had  admitted  to  the  plaintiff  that  he  owed  her  the 
stipulated  price,  the  amount  might  be  recovered  on  a  count  upon 
an  account  stated. 

§  956.  As  the  17th  section  is  confined  to  contracts  for  the  sale 
of  goods,  it  does  not  apply  to  a  contract,  which  is  substantially 
one  for  work  and  labour,*  or  to  an  agreement  to  procure  goods  for 
another  and  to  convey  them  to  a  certain  place.'  Neither  does 
this  section,  any  more  than  the  4th,^  extend  to  fixtures,  which, 
though  chattels,  are  not  goods,  wares,  or  merchandise.'  But 
where  the  principal  subject-matter  of  a  contract  is  the  sale  of 
goods  of  the  price  or  value  of  lOL  or  upwards^  the  contract  falls 
within  the  section^  though  it  includes  other  matters,  as  for 
instance,  the  agistment  of  cattle,  to  which  the  statute  does  not 
apply.'  With  respect  to  the  price,  which  must  be  lOi.  or  upwards 
in  order  to  render  a  writing  necessary,  it  may  be  observed,  that 
if  a  person  purchases  several  articles  at  one  time,  though  at 
distinct  prices,  the  transaction  will  be  regarded  as  one  entire 
contract ;  and  consequently,  if  the  whole  purchase-money  amounts 


'  Koowles  V.  Michel,  13  East,  249  ;  Highmore  v.  Primrose,  5  M.  <fe  SeL 
65  ;  Pinohon  «.  Ohilcott,  3  C.  <fe  P.  236  ;  Seago  v.  Deane,  4  Bing.  459  ;  1 
M.  &  P.  227,  a  C.  ;  Peacock  v,  Harris,  10  East,  104  ;  Teal  v.  Auty, 
2  R  &  B.  99  ;  4  Moore,  542,  S.  C.  ;  Dynes  v.  O^Neill,  Cr.  ife  Dix,  Abr. 
Cm.  329. 

=  Clay  V.  Yates,  25  L.  J.,  Ex.,  237  ;  1  H.  <fc  N.  73,  S.  C. 

'  Cobbold  V.  CastoD,  1  Bing.  399. 

*  Ante,  §  948. 

*  HorsfaU  v.  Hey,  2  Ex.  R  778. 

*  Hannaa  v.  Reeve,  26  L.  J.,  C.  P.,  257. 
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to  lOl.,  the  case  will  be  within  the  statute,  though  none  of  the 
articles  taken  separately  may  be  of  that  value.' 

§  957.  The  part  acceptance  and  actual  receipt  mentioned  by  the 
statute  have  given  rise  to  much  litigation ;  but  without  entering 
into  any  lengthened  discussion  of  the  numerous  decisions  which 
bear  on  this  point,  it  may  suffice  to  observe,  that  the  statute 
means  such  an  acceptance  and  receipt  as  will  preclude  the  vendor, 
on  the  one  hand,  from  retaining  any  lien  on  the  goods,'  and  the 
purchaser,  on  the  other,  from  objecting  to  their  quantity  or  quality.* 
Indeed  the  question, — ^which  must  be  submitted  as  one  of  fact  to  the 
jury  \ — is  whether  the  circumstances  prove  a  delivery  by  the  vendor, 
and  an  actual  acceptance  and  receipt  by  the  vendee,  intended  by 
both  parties  to  have  the  effect  of  transferring  the  right  of  posses- 
sion from  the  one  to  the  other.'  The  mere  marking  of  goods, 
therefore,  by  the  vendee  in  the  vendor's  shop,  where  they  are  to 
be  paid  for  by  ready  money,  will  not  suffice,  as  such  an  act,  even 
when  assented  to  by  the  vendor,  will  not  deprive  him  of  the  right 
of  lien."    But  where  a  party,  having  agreed  to  purchase  some 

»  Baldey  v.  Parker,  2  B.  &  C.  37  ;  3  D.  &  R.  220,  S.  C.  See  also 
Elliott  V.  Thomas,  3  M.  &  W.  170  ;  Bigg  v.  Whisking,  14  Com.  B.  195. 

*  Baldey  v.  Parker,  2  B.  &  0.  37,  44 ;  3  D.  <fe  R.  220,  S.  C. ;  Maberley 
«.  Sheppard,  10  Bing.  101,  102,  per  Tindal,  C.  J.  ;  Smith  v,  Sannaii«  9 
B.  &  C.  561,  577,  per  Parke,  J.  ;  4  M.  <fe  R.  455,  S.  C.  ;  Tempest  «. 
Fitzgerald,  3  B.  <fe  A.  680,  684,  per  Holroyd,  J  ;  Carter  v,  Toussaint,  5  B. 
&  A.  859,  per  Bayley,  J.  ;  Holmes  v.  Hoskins,  9  Ex.  R.  753. 

»  Norman  v.  Phillips,  14  M.  A  W.  283,  per  Alderson,  B.  ;  Smith  v. 
Surman,  9  B.  <fe  C.  561,  577,  per  Parke,  J.  ;  4  M.  <fe  R  455,  S.  0.  ;  Howe 
V.  Palmer,  3  B.  <k  A.  321,  325,  per  Holroyd,  J.  ;  Hansom  v,  Armitage, 
5  B.  <b  A.  559,  per  Abbott,  C.  J.  ;  Acebal  v.  Levy,  10  Bing.  384,  per 
Tindal,  C.  J.  In  Morton  v,  Tibbett,  15  Q.  B.  428,  the  Court  of  Queen's 
Bench  denied  that  the  proposition  stated  in  the  text  was  law  ;  but  the 
judgment,  though  very  elaborate,  is  by  no  means  satisfactoiy  on  this  poinl 
See  also  Parker  v.  Wallis,  5  E.  <&  R  21. 

<  Morton  t».  Tibbett,  16  Q.  B.  441  ;  Bushel  v,  Wheeler,  id.  442,  n. 

^  Phillips  V.  BistoUi,  2  B.  <&  C.  514 ;  recognised  in  Maberley  v.  Sheppaid, 
10  Bing.  102.  See  Curtis  v,  Pugh,  10  Q.  R  111  ;  Saunders  v.  Topp,  4 
Ex.  R  390 ;  and  Tomkinson  v.  Staight,  25  L.  J.,  C.  P.,  85  ;  17  Com.  B. 
697,  8.  C. 

«  Baldey  «.  Parker,  2  B.  <fe  C.  37  ;  3D.  &R  220,a  C.  ;  Bill*.  Bament, 
9  M.  <b  W.  36  ;  Proctor  v.  Jones,  2  C.  <Sr  P.  532.  These  oases  seem 
virtually  to  overrule  Hodgson  v,  Le  Bret,  1  Camp.  233  ;   and  Anderson  v. 
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wool,  had  it  sent  to  another  warehouse  for  deposit,  and  then 
weighed  it  and  packed  it  in  his  own  sheeting,  this  was  held  to  be 
a  sufficient  acceptance,  though,  by  the  course  of  dealing,  he  was 
not  to  remove  it  to  its  ultimate  place  of  destination  before  pay- 
ment, and  no  payment  had  been  made.  The  Court  considered 
that,  under  these  circumstances^  the  vendor  had  not  what  could 
properly  be  called  alien  on  the  wool,  but  merely  a  special  interest 
in  it,  growing  out  of  his  original  ownership,  independent  of  the 
actual  possession,  and  consistent  with  the  property  being  in  the 
purchaser.'  So,  where  some  horses  were  purchased  of  a  dealer 
who  kept  a  livery  stable,  and  the  buyer  directed  the  seller  to 
keep  them  at  livery,  upon  which  they  were  transferred  from  the 
sale  to  the  livery  stable;  it  was  held  that  this  direction  was 
equivalent  to  an  acceptance  and  receipt  of  the  horses,  as  the 
buyer  became  liable  for  their  keep,  which  would  not  have  been 
the  case,  unless  they  had  actually  gone  into  his  possession.'  So, 
where  a  stack  of  hay  had  been  purchased  by  parol,  and  afterwards 
the  vendee  sold  part  to  a  third  person,  who  removed  it,  the  jury 
were  held  to  be  justified  in  finding  an  actual  acceptance.' 

$  958.  A  person,  intrusted  with  another's  goods  to  sell,  may 
himself  become  the  purchaser  by  parol,  and  may  do  subsequent 
acts  which  will  amount  to  an  acceptance  on  his  part ;  as,  for 
instance,  if  he  sells  them  to  a  stranger  on  his  own  account.^  The 
evidence,  however,  to  sustain  such  a  case  must  be  extremely  clear.' 

Soot,  id.  235,  n.     See  Saunders  v.  Topp,  4  Ex.  R  390  ;    and  Acraman  v. 
Uonke,  8  Cobl  B.  449. 

'  Doddey  v.  Varley,  12  A.  &  E.  632  ;  2  P.  &  D.  448,  S.  C.  As  to  the 
effect  of  handing  over  a  sample  of  the  goods,  see  Gardner  v.  Grout,  2  Com. 

a,  N.  a,  340. 

'  Elmore  v.  Stone,  1  Taunt.  458  ;  explained  and  recognised  by  Bayley, 
J.,  in  Smith  v.  Surman,  9  B.  ^  0.  570.  See  Garter  v.  Toussaint,  5  B.  <Sr 
A.  855  ;  1  D.  d;  R  515,  a  C.  ;  Beaumont  v.  Brengeri,  5  Com.  B.  301; 
U<Amm  9.  Ho«kins,  9  Ex.  R.  753  ;  Marvin  v.  Wallace,  25  L.  J.,  Q.  B., 
369  ;  6  K  ^  R  726,  a  C.     See  Taylor  v.  Wakefield,  6  E.  <b  B.  765. 

'  ClM4>lin  V.  Bogers,  1  East,  192  ;  recognised  by  Bayley,  J.,  in  9  B. 
k  0.  570.  See  Stoveld  v.  Hughes,  14  East,  308  ;  and  Searle  v.  Keeves, 
2  Hap.  598. 

'  Edtti  V.  Dodfield,  1  Q.  B.  302 ;  4  P.  ife  P.  656,  a  C. ;  lillywhite  v. 
Devereux,  15  M.  A  W.  289,  291.  *  Id. 
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§  959.  Where  the  goods  are  ponderous  and  incapable  of  bemg 
handed  over  from  one  to  another,  a  constructive  delivery,  such, 
for  example,  as  the  giving  up  the  key  of  the  warehouse  where 
they  are  deposited,  or  the  delivery  of  other  indicia  of  property, 
will  be  sufficient.*  But  in  all  these  cases,  the  acts  of  the  parties, 
in  order  to  be  tantamount  to  a  delivery  and  actual  receipt,  must 
be  unequivocal ;  *  and,  therefore,  where  goods  are  lodged  with  a 
warehouseman  as  agent  for  the  vendor,  the  mere  acceptance  and 
retainer  by  the  purchaser  of  the  warrant  or  delivery  order,  will 
not  amount  to  an  actual  receipt  of  the  goods,  so  as  to  bind  the 
bargain  : '  but  to  have  this  effect,  the  document  must  be  lodged 
by  the  purchaser  with  the  warehouseman,  who  must  then,  as  it 
were,  attorn  to  him,  or,  in  other  words,  agree  to  hold  the  property 
henceforth  as  his  agent.^ 

§  960.  One  of  the  chief  difficulties  in  construing  this  branch  of 
the  statute,  is  where  goods,  verbally  purchased,  are  delivered  to  a 
carrier  or  wharfinger  named  by  the  vendee ;  and  here  it  seems 
to  have  been  once  considered,  that  such  delivery  was  sufficient  to 
satisfy  the  statute.*  However,  it  has  since  been  held,  that  though 
the  delivery  to  the  carrier  may  be  a  delivery  to  the  purchaser,  the 
acceptance  of  the  carrier  is  not  an  acceptance  by  him;*  and 
therefore,  where  timber,  verbally  ordered,  was  forwarded  in  this 
manner  to  the  purchaser,  but  he  refused  to  take  it  in,  the  Court 
of  Exchequer  held  that  the  jury  were  not  warranted  in  finding  an 
acceptance,  though  an  invoice  had  been  sent  to  the  purchaser  and 
retained  by  him,  and  though  he  had  omitted  to  give  notice  to  the 
vendor  of  his  refusal  to  take  the  goods  till  after  the  expiration  of 

*  Chaplin  v.  Bogers,  1  East,  195,  per  Lord  KenyoD. 

'  NichoUe  v.  Plume,  1  C.  &  P.  272,  per  Best,  C.  J.  ;  Edan  v.  Budfield, 
1  Q.  B.  307. 

»  M*Ewaii  V.  Smith,  2  H.  of  L.  Cas.  309. 

*  Farina  v.  Home,  16  M.  A;  W.  119,  123,  per  Parke,  B.  ;  Bentall  v. 
Bum,  3  B.  &  0.  423  ;  5  D.  A  R  284,  a  C. 

'  Hart  V,  Sattley,  3  Camp.  628,  per  Chambre,  J.  See  Dawes  o.  Peck,  8 
T.  R  330  ;  and  Button  v,  Solomonson,  3  B.  ^  P.  582. 

*  Johnson  v,  Dodgson,  2  M.  ^  W.  656,  per  Parke,  B.  See  Aoebal  «. 
Levy,  10  Bing.  376  ;  4  M.  ^  Sc.  217,  &  0.  ;  and  Coats  v.  Chaplin,  3 
Q.  B.  483. 
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more  than  a  month.*  It  is  true  that,  under  somewhat  similar 
circumstances,  the  Court  of  Queen's  Bench  have  pronounced  an 
opposite  decision ;  but  in  that  case  the  yendee  did  not  reject  the 
goods  for  seven  months;  and  Mr.  Justice  Coleridge  rested  his 
judgment  on  the  ground^  that  the  inspection  of  the  goods  was  to 
be  made  within  a  reasonable  time.*  Whether  this  distinction  can 
be  supported  is  another  question ;  but  thus  much  is  at  least 
clear — that  if  a  purchaser,  who  has  the  right  of  approval^  retains 
for  an  tmreasonable  time  goods  which  have  been  delivered 
to  him,  he  will  lose  his  right  to  object  to  them,  and  his  conduct 
wiU  amount  to  an  acceptance  ; '  and  further,  the  same  rule  will 
hold,  if  the  goods  have  been  delivered  to  a  general  agent  of  the 
purchaser,  who  was  authorised  by  him  to  examine  their  quality.^ 
It  is  also  clear,  that  if  the  purchaser  of  goods  takes  upon  himself 
to  exercise  a  dominion  over  them,  and  deals  with  them  in  a 
manner  inconsistent  with  the  right  of  property  continuing  in  the 
vendor, — as,  for  instance,  if  he  changes  their  original  destination, 
and  resells  them  to  a  third  party  at  a  profit, — the  jury  will  be 
justified  in  finding  that  he  has  accepted  the  goods  and  actually 
received  them,  though  they  have  merely  been  delivered  to  his 
carriers,  and  he  himself  has  never  seen  them.* 

$961/  The  Statute  of  Frauds  also  requires,  that  devises  of 
lands  or  tenements^  if  executed  before  the  1st  of  January,  1838,^ 
shall  be  in  writing,  and  signed  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  express  direction,  and  shall  be 
attested  and  subscribed  in  the  testator's  presence,  by  three  or 
more  credible,  that  is,  competent  witnesses.'    One  main  object  of 

*  Nonnan  v.  PhilHps,  14  M.  &  W.  277  ;  Meredith  v.  Meigh,  2  E.  &  B. 
364  ;  Hant  v.  Hecht,  8  Ex.  R.  814. 

'  Bushel  V.  Wheeler,  8  Junst,  632 ;  16  Q.  B.  442,  n.,  S.  0.  ;  expLiined 
by  Alderson,  B.,  in  14  M.  &  W.  282. 

'  Coleman  v,  Gibson,  1  M.  &  Bob.  168,  per  Lord  Tenterden  ;  Norman  v, 
Fhillipe,  14  M.  <k  W.  279,  per  Alderson,  B. 

*  Nonnan  v.  Phillips,  14  M.  A;  W.  283,  per  Alderson,  B. 

*  Morton  v.  Tibbett,  16  Q.  B.  428  ;  expLiined  by  Martin,  R,  in  Hunt 
«.  Hecht,  8  Ex.  R  818.  •  Gr.  Ev.,  §  272,  slightly. 

7  When  7  Will  4  &  1  Vict,  a  26,  came  into  operation.     See  post,  §  964. 

*  29  Oar.  2,  c.  3,  §  5  ;  7  Will  3,  c  12,  §  3,  Ir. 
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these  provisions,  which  have  been  substantially  adopted  in  most 
of  the  United  States/  was  to  prevent  the  possibility  of  the 
witnesses  substituting  any  other  instrument  for  that  which  tLa 
testator  gave  them  to  attest;'  and,  consequently,  it  has  been 
held,  that,  to  be  present,  within  the  meaning  of  the  statute,  the 
testator  must  be  near  enough  to  see  and  identify  the  instrument, 
though,  in  truth,  he  may  not  attempt  to  do  so,  and  may  even  not 
be  in  the  same  room.' 

§  962.  In  favour  of  attestations  the  presumption  of  law  is,  that 
if  the  testator  might  have  seen,  he  did  see,  the  witnesses  subscribe 
their  names ;  ^  and  the  fact  of  his  having  been  in  the  same  room 
is  prim&  facie  evidence  of  an  attestation  in  his  presence,  as  an 
attestation  not  made  in  the  same  room,  is  prima  facie  not  made  in 
his  presence/  It*  must  further  appear  that  the  testator,  at  the 
time  of  attestation,  was  in  a  state  of  consciousness ;  for  if  he  were 
then  insensible,  the  will  is  void/  It  is  not,  however,  necessary, 
either  that  the  witnesses  should  have  attested  in  the  presence  of 
each  other,  or  all  at  the  same  time,  or '  that  they  should  actually 

*  In  Vermont  alone  the  will  is  required  to  be  sealed.  Three  witnesses 
are  necessary  to  a  valid  will,  in  Vermont,  New  Hampshire,  Maine,  Massa- 
chusetts, Rhode-Island,  Connecticut,  New  Jersey,  Maryland,  South  Carolina, 
Georgia,  Alabama,  and  Mississippi  Two  witnesses  only  are  requisite  in 
New  York,  Delaware,  Virginia,  Ohio,  Illinois,  Indiana,  Missouri,  TennesBee, 
North  Carolina,  and  Kentucky.  In  some  of  the  States,  the  provision  as  to 
attestation  is  more  special  In  Pennsylvania,  a  devise  is  good,  if  properly 
signed,  tiiough  it  be  not  subscribed  by  any  attesting  witness,  provided  it 
can  be  proved  by  two  or  more  competent  witnesses ;  and  if  it  be  attested  by 
witnesses,  it  may  still  be  proved  by  others.  4  Kent,  Comm.  514  ;  6  Cruise's 
Dig.  44,  46,  47,  notes,  (3rd  Am.  edit.) 

'  Per    Tindal,    C.    J.,  in   White  v.    Trustees  of  British  Museum,    6 

Bing.  319. 

>  Shires  v.  Gkscock,  2  Salk.  688  ;  CartL  81,  S.  C.  ;  4  Kent,  Comm. 
615,  516  ;  Casson  «.  Dade,  1  Bro.  Ch.  C.  99.  In  the  goods  of  Colman,  3 
Curt.  Ecc.  R.  118. 

«  Todd  V,  Earl  <^  Winohelsea,  2  C.  <b  P.  488  ;  M.  <fe  M.  12,  a  C,  per 
Abbott,  C.  J.  ;  Doe  v.  Manifold,  1  M.  ^  Sel  294.  For  other  presumptionB 
respecting  the  execution  and  alteration  of  wiUiy  see  ante,  §§  130 — 136. 

*  Neil  V.  Neil,  I  Leigh,  R.  6,  10 — 21,  where  the  oases  on  this  subject 
are  Mj  reviewed  by  Carr,  J.  •  Gr.  Ev.,  §  272,  slij^tly. 

r  Bight  V.  Price,  1  Doug.  241. 

"  Cook  V.  Parsons,  Prec.  in  Ch.  184  ;   Jones  v.  Lake,  2  Atk.   177,  n.  ; 
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haye  seen  the  testator  sign,  or  have  heard  him  acknowledge  that 
the  paper  was  his  will,  or  even  have  known  themselves  what  the 
p^er  was,  provided  they  subscribed  the  instrument  in  his  pre- 
sence, and  at  his  request.*  An  attestation  by  a  marksman,  or  by 
a  witness  whose  hand  is  guided  by  another  person,  is  sufficient  in 
point  of  law,'  though  highly  injudicious  on  account  of  the  difficulty 
of  proof  in  the  event  of  death.  In  one  case  a  will  appeared 
to  be  attested  by  three  witnesses.  Two  of  them  were  dead,  and 
their  signatures  were  proved,  but  the  third  was  a  marksman,  who 
could  not  be  identified.  Under  these  circumstances,  the  Court 
held,  that  though  the  handwriting  of  the  testator  and  the  mark  of 
the  third  witness  were  not  proved,  the  jury  were  warranted  in 
presumiDg  the  due  execution  of  the  wiU,  as  it  did  not  appear  to 
have  been  disputed  for  sixteen  years  after  the  testator's  death.' 
In  mother  case,  witnesses  who  had  signed  by  marks  were  held  to 
be  identified,  by  proof  that  they  had  lived  near  the  testator,  that 
no  other  person  of  the  same  name  resid^d  in  the  neighbourhood, 
and  that  they  were  illiterate  people." 

§  963.  This  statute  does  not  require  that  the  testator  should 
mib8crib€  the  instrument,  but  it  will  be  sufficient,  if  the  paper  be 
iigntd  by  him  in  any  part  with  his  name,  or  mark,'  even  though 
his  hand  be  guided  by  another  person ; '  provided  only  that  such 

GnyBon  «.  AtkinsoHy  2  Yes.  Sen.  465  ;  Stonehouse  v,  Evelyn,  3  P.  Wms. 
264;  EUiB  v.  Smith,  1  Vea.  11  ;  Hott  v,  Genge,  3  Curt.  Ec.  R.  173  ; 
Bewey  v.  Dewey,  1  Meto.  349. 

^  White  V.  Trustees  of  Britifih  Museum,  6  Bing.  310  ;  8  M.  <Sr  P.  689, 
a  a  ;  Wn^t  V.  Wright,  7  Bing.  467  ;  5  M.  <fe  P.  316,  8.  0.  ;  Johnson 
c  Johnwn,  1  Or.  <Ss  M.  140  ;  2  Tyr.  73,  S.  0.  ;  Hott  v.  Genge,  3  Curt 
Ba  R.  173 ;  Dewey  v,  Dewey,  1  Mete.  349. 

'  Hsnison  v.  Harrison,  8  Yes.  186  ;  Doe  v,  Oaperion,  9  0.  d;  P.  112  ; 
Hsrriian  v.  Elvin,  3  Q.  B.  117;  Doe  v.  Davies,  9  Q.  B.  648  ;  Roberts  v. 
Philltps,  4  B.  <Ss  B.  460.  See  in  re  Eilcher,  6  £c.  &  Mar.  Gas.  16 ;  <b  post, 
§974. 

'  Doe  «.  Davies,  9  Q.  B.  648.     See  ante,  §  128,  and  post,  §  970. 

*  Doe  V.  Caperton,  9  C.  &  P.  112,  per  Alderson,  B. 

*  Baker  v.  Dening,  8  A.  <fe  R  94  ;  3  N.  ^  P.  228,  S.  C.  Where  a 
testator  has  signed  by  a  mark,  no  ooUateral  inquiry  will  be  allowed  as  to  his 
capacity  to  have  written  his  name  ;  id.  Sealing  a  will  is  not  a  sufficient 
■gning.  Smith  v,  Evans,  1  Wik.  313  ;  GhrayBon  v.  Atkinson,  2  Yes.  Sen. 
459,  per  Lord  Hardwicke.  *  Wilson  v.  Beddard,  12  Sim.  28. 
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signature  appear  to  have  been  made  animo  perficiendi,  and  to 
have  been  regarded  by  him  as  a  complete  execution.  Thns, 
where  the  will  was  signed  in  the  margin  only, — or  where,  being 
written  by  the  testator  himself,  his  name  appeared  only  at  the 
commencement,  "  I,  A.  B.,  &c.," — this  was  held  a  good  signing/ 
So,  it  is  sufficient  if  the  will  be  signed  by  any  person  in  the 
testator's  presence,  and  by  his  direction,  and,  in  order  to  con- 
stitute a  direction,  it  is  not  necessary  that  anything  should  be 
said.'  Where  it  appeared  that  the  testator  intended  to  sign  each 
several  sheet  of  the  will,  but  signed  only  two  of  them,  being 
unable  from  extreme  weakness  to  sign  the  others,  the  instrument 
was  held  to  be  incomplete.*  It  may  here  be  added,  that  direct 
evidence  of  all  the  requisites  contained  in  the  Act  is  not  indis- 
pensable to  prove  the  validity  of  a  will ;  but  the  attestation  in  the 
presence  of  the  testator,  the  genuineness  of  the  signatures  of  some 
of  the  witnesses,  the  capacity  of  the  testator,  or  the  like,  may  be 
presumed  from  circumstantial  evidence,  where  the  omission  to 
give  direct  testimony  is  satisfactorily  explained.* 

§  964.  The  New  Will  Act^ — which  came  into  operation  on  the 
1st  of  January,  1838,  and  which  extends  to  the  testamentary 
papers  of  domiciled  Englishmen,  even  when  made  in  foreign 
countries,* — ^has  effected  extensive  amendments  in  the  law  respect- 
ing these  instruments ;  and  it  will  here  be  expedient  to  notice 
such  of  the  alterations  as  relate  to  the  execution  of  wills.  By 
this  Act,  every  will,  codicil,  or  other  testamentary  disposition, — 
including  appointments  made  by  will,  or  by  writing  in  the  nature 
of  a  will,  in  exercise  of  any  power,'  but  excluding  nuncupative 
wills,  disposing  of  personal  estate,  made  by  soldiers  in  actual 

*  Lemayne  «.  Stanley,  3  Lev.  1  ;  Morrison  v.  Tumour,  18  Vee.  183. 
See  ante,  §  939. 

2  Wilson  «.  Beddard,  12  Sim.  33,  34,  per  Shadwell,  V.-Ch. 

'  Bight  V.  Price,  1  Doug.  241.  See  Winsor  «.  Pratt,  2  B.  <&  B.  650  ;  5 
Moore,  282,  S.  C. 

^  Doe  V.  Davies,  9  Q.  B.  650,  per  Lord  Denman,  reoognising  Croft  v. 
Pawlet,  2  Stra.  1109  ;  and  Hands  v.  James,  Com.  Bep.  531.  See  §  128, 
ante,  and  §  970,  post.  *  7  WilL  4  «k  1  Vict,  c.  26. 

•  Croker  ©.  Maiq.  of  Hertford,  4  Moore,  P.  C.  R.  339. 
7  §§  1  &  10. 
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military  service,  or  by  seamen  and  mariners  at  sea,' — must,  if 
made,  or  re-execnted,  or  re-published,  or  revived  by  any  codicil, 
on  or  after  the  Ist  of  January,  1838,'  be  in  writing,  "  and  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be  necessary." '  Appoint- 
ments by  will,  if  executed  in  this  manner,  are  valid,  although  the 
power,  under  which  they  were  made,  expressly  requires  some 
additional  solemnity  in  the  execution;^  and  all  wills,  executed  as 
above  stated,  shall  be  deemed  good  without  other  publication.^ 

§  965.  An  exception,  indeed,  is  recognised  as  to  the  wills  of 
petty  officers  and  seamen  in  the  Boyal  Navy,  and  non-commis- 
sioned officers  of  marines,  and  marines,  so  far  as  relates  to  their 
wageS)  pay,  prize-money,  bounty-money,  allowances,  and  moneys 
payable  in  respect  of  services  in  her  Majesty's  Navy  ;*  for,  with 
the  view  of  preventing  frauds,  to  which  seafaring  men  are  sup- 
posed to  be  more  than  ordinarily  subject,  these  wills  must  be 
drawn,  executed,  and  attested  in  a  more  formal  manner  than 
instruments  made  by  other  persons,  who  are  presumed  to  have 
greater  experience.' 

§  966.  In  contrasting  these  provisions  with  those  contained  in  the 
Statute  of  Frauds,  it  will  be  observed,  first,  that  they  are  not  con- 


*  §  11.     Ab  to  nuncupative  wills,  see  1  Will  on  Ex.  82—89.      '  §  34. 

'  §  9.  §  7  of  the  Indian  Will  Act,  No.  25,  of  1838,  contains  the  same 
language,  with  the  single  omission  of  the  words  **  shall  attest  and"  after 
'* witneawB,"  and  before  "shall  subscribe."  This  alteration  makes  no 
diffiarenoe  in  the  construction,  per  Ld.  Brougham  in  Casement  v,  Fulton,  5 
Moa  P.  0.  R.  137. 

*  §  10.  See,  however,  and  compare  Buckell  v.  Bleakhom,  5  Hare,  131 ; 
CoOard  v.  Sampson,  16  Beav.  543  ;  S.  C.  on  appeal,  4  De  Gex,  M.  is  Oord. 
224  ;  and  West  v.  Ray,  1  Kay,  385. 

*  §  13.  As  to  the  meaning  of  the  phrase  ''publication  of  a  will,"  see 
Vincent  v.  Bp.  of  Sodor  and  Man,  4  De  Qex  &  Sm.  294,  and  oases  there 
cited.  «  §  12.  '  11  Geo.  4  <te  1  WUl.  4,  c  20,  §§  48—50. 
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fined,  as  in  the  Act  of  Charles  II.,  to  devises  disposing  of  freehold 
realty,  but  that  they  apply  equally  to  all  wills,  whether  otfreehold^ 
copyholdy  or  personal  estate;  secondly,  that  two  attesting  witnesses 
are  sufficient  and  necessary  in  all  cases,  while  the  Statute  of  Frauds 
required  the  signature  of  at  least  three  to  all  devises  of  freehold 
realty,  but  was  silent  as  to  other  wills ;  thirdly,  that  the  testator 
must  make  or  acknowledge  his  signature  in  the  actual  contempo- 
raneous  presence  of  these  witnesses,  though  this  was  not  necessary 
under  the  former  Act ;  and  fourthly,  that  the  will  must  be  signed 
"  at  the  foot  or  end  thereof,"  whereas,  in  former  wills,  the  signature 
was  valid,  if  it  appeared  on  any  part  of  the  instrument.*  It  has 
been  frirther  laid  down  as  a  rule  deducible  from  the  spirit,  if  not 
from  the  express  language,  of  the  Act,  that  both  the  attesting 
witnesses  must  subscribe  the  will  at  the  same  time^  and  in  each 
other* 8  presence ;  and  therefore,  where  a  will  was  signed  in  the 
presence  of  a  single  witness  who  then  attested  it, — and  subse- 
quently, the  testator^  in  the  presence  of  this  witness  and  another, 
acknowledged  his  signature,  whereupon  the  second  witness  also 
subscribed  the  will, — this  was  held  to  be  insufficient,  though  on 
the  second  occasion  the  first  witness  had  acknowledged,  but  had 
not  rewritten,  his  own  signature.'  So,  where  one  of  the  witnesses 
to  a  will^  on  the  occasion  of  its  being  re-executed  in  his  presence, 
retraced  his  signature  with  a  dry  pen,  the  Court  held  this  was  not 
a  sufficient  compliance  with  the  statute,  which,  in  requiring  the 
actual  subscription  of  the  witnesses,  rendered  it  incumbent  on 
them  to  do  some  act  that  should  be  apparent  on  the  face  of  the 
instrument.' 

§  967.  As  the  word  "  presence,"  mentioned    in    the  statute. 


>  Post,  §  971. 

'  Casement  «.  Fulton,  6  Moo.  P.  C.  R  130  ;  Moore  «.  King,  3  Cuiteis, 
243  ;  in  re  Simmonds,  id.  79  ;  in  re  Allen,  2  Curt.  331  ;  Slack  v.  Rnsteedy 
6  Jr.  Eq.  R,  N.  S.,  1.  See,  however,  Faulds  u.  Jackson,  6  Eo.  ^  Mar. 
Cas.  Supp.  L  ;  and  in  re  Webb,  1  Deane,  Ec.  R,  1,  in  which  last  case,  Sir 
John  Dodson,  on  the  authority  of  an  unreported  decision  of  Sir  H.  Jenner 
Fust,  in  Chodwick  v.  Palmer,  held  that  the  witnesses  need  not  subscribe  the 
will  in  the  presence  of  each  other.     Therefore,  qunre. 

»  Playne  v.  Scriven,  7  Ec.  A  Mar.  Caa.  122,  per  Sir  H.  J.  Fust ;  1 
Roberts.,  Ec.  R,  772,  a  C.    See  post,  §  1016. 
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means  not  only  a  bodily,  but  a  mental  presence,  the  Act  will  not 
be  satisfied,  if  either  of  the  witnesses  be  insane,  intoxicated, 
asleep,  or,  it  would  seem,  even  blind  or  inattentive,  at  the  time 
when  the  will  is  signed  or  acknowledged ; '  and  so  strictly  has  this 
rule  been  interpreted,  that  where  a  testator  had  acknowledged  a 
paper  to  be  his  will  in  the  presence  of  witnesses,  but  these 
persons  had  neither  seen  him  sign  it,  nor  seen  his  signature  at 
the  time  of  their  subscription,  a  prayer  for  probate  was  rejected, 
though  both  the  witnesses  admitted  that  they  had  seen  the 
testator  writing  the  paper,  and  the  will,  when  produced,  actually 
bore  his  signature.' 

§  968.  A  somewhat  less  stringent  construction  has  been  put  on 

that  part  of  the  Act  which  requires  the  witnesses  to  subscribe  in 

the  presence  of  the  testator;  and,  although,  if  their  signatures  were 

not  attached  in  the  testator's  room,  proof  would  be  required  to 

show  that  he  was  in  such  a  position  as  to  have  seen  them  write,* 

yet  where  the  testator,  being  in  bed,  did  not  exactly  see  one  of  the 

witnesses  sign,  in  consequence  of  a  curtain  being  drawn,  but  both 

the  witnesses  had  really  signed  in  his  room,  and  in  each  other's 

presence,  the  will  was  admitted  to  probate.'*    This  distinction  has 

been  adopted  in  consequence  of  the  vast  difference  which  exists  in 

the  relative  importance  of  the  two  acts,  and  in  the  objects  they  are 

intended  to  answer.    The  witnesses  are  to  see  the  signature  made 

or  acknowledged,  because  they  are  subsequently  to  attest  it ;  but 

they  are  to  subscribe  the  will  in  the  presence  of  the  testator, 

chiefly  for  the  purpose  of  formally  completing  it ;  and  although 

they  cannot  depose  to  the  signature  of  the  testator  being  made  or 

acknowledged  in  their  presence,  unless  they  see  the  act,  they  may 

bear  witness  to  their  subscription  in  the  presence  of  the  testator, 

though  he  did  not  actually  see  them  sign.* 

§  969.  In  enacting  that  the  testator  must  "  make  or  acknow- 


*  Hudson  v.  Parker,  1  Boberts.,  24,  per  Dr.  Lushington.  '  Id.  14. 
'  Norton  «.  Bazett,  1  Deane,  Ec.  R.,  269. 

*  Newton  v,  Clarke,  2  Onrt  320.     But  see  Tribe  v.  Tribe,  7  Eo.  <k  Mar. 
Gu.  132  ;  1  Roberta.,  Ec.  R,  775,  S.  G. 

'  Hndaon  v.  Parker,  1  Bbberts.,  35,  36,  per  Dr.  Luahington. 
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ledge  **  his  signature  in  the  presence  of  witnesses,  the  Legislature 
did  not  intend  to  confine  the  acknowledgment  to  cases  where  the 
signature  was  made  "  by  some  other  person  "  than  the  testator, 
but  meant  it  to  apply  equally  to  those  cases  where  the  signature 
had  been  previously  made  by  himself/  In  making  the  acknow- 
ledgment, it  is  not  necessary  that  the  testator  should  actually 
point  out  to  the  witness  his  name,  and  say  ''  this  is  my  name 
or  my  handwriting ; "  but  if  he  states  that  the  whole  instrument 
was  written  by  himself,'  or  if  he  produces  a  paper  as  his  will,  and 
requests  the  witnesses  to  put  their  name  underneath  his^  or  if  he 
intimates  by  gestures  that  he  has  signed  the  will,  and  that  he 
wishes  the  witnesses  to  attest  it/  or  even,  it  seems,  if  he  shows  a 
paper  in  his  handwriting  to  the  witnesses  and  desires  them  to 
sign  it,  without  stating  that  such  paper  is  his  will,^  this  will  be  a 
sufficient  acknowledgment  of  his  signature,  provided  it  clearly 
appears  that,  at  the  time  of  making  the  statement  or  producing 
the  document,  the  signature  was  really  affixed,  and  was  actually 
seen  by  the  witnesses  when  they  signed  at  the  testator's  request. 
Unless,  however,  the  judge  is  satisfied  that  the  witnesses,  before 
they  subscribed  the  will,  either  saw  the  testator  sign  it,  or  saw 
his  signature  attached  to  it,  he  must  pronounce  against  its  validity ; 
for  the  statute  requires,  not  that  the  wiU^  but  that  the  9ignatur€f 
should  be  attested/  It  follows  from  this  rule,  that  if  the 
witnesses  sign  before  the  testator  the  will  is  void,  though  the 
testator  immediately  afterwards  affixes  his  signature  in  their  pre- 
sence, and  though  they  subsequently  seal  the  document/ 


*  In  re  Ck)meliu8  Ryan,  1  Curt.  908,  recognised  in  Hott  v,  Genge,  3 
Curt.  174.  ^  Blake  «.  Knight,  3  Curt.  563. 

'  Gaze  V,  Gaze,  3  Curt.  451. 

*  In  re  Davies,  2  Roberts.,  Ec.  R,  377. 

*  Keigwin  «.  Keigwin,  3  Curt  607  ;  in  re  Ashmore,  id.  758,  per  Sir  H. 
J.  Fust ;  in  re  Bosanquet,  2  Roberts.,  Ec.  R,  577  ;  in  reDinmore,  id.  641  ; 
in  re  Jones,  1  Deane,  Ec.  R,  3.  See  Faulds  t^.  Jackson,  6  Ec.  <fe  Mar.  Cas. 
Supp.  X.,  per  Ld.  Brougham. 

'  Hudson  V.  Parker,  1  Roberts.  14  ;  Hott «.  Genge,  3  Curt.  175,  181  ; 
Countess  de  Zichy  Ferraris  v,  Marq.  of  Hertford,  3  Ciurt  479  ;  in  re  Sum- 
mers, 7  Ea  <k  Mar.  Cas.  562  ;  2  Roberts.,  Ec.  R,  295,  S.  C. 

7  In  re  Byrd,  3  Curt  117  ;  in  re  Olding,  2  id.  865  ;  Cooper  w.  Bockett, 
3  id.  648  ;  4  Moore,  R  C.  R  419,  S.  C. 
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§  970.  But  it  is  not  absolutely  essential  to  the  validity  of  a  will, 
that  positiye  affirmative  evidence  should  be  given  by  the  subscrib- 
ing witnesses,  that  the  testator  either  signed  it,  or  acknowledged 
his  signature  to  it,  in  their  presence,  since  the  Court  may  presume 
due  execution  under  the  circumstances.'  Thus,  where,  three  years 
after  the  supposed  execution,  the  witnesses  deposed  that  they  went 
to  the  house  of  the  deceased,  who,  as  writer  to  an  attorney,  was 
presumed  to  be  conversant  with  business,  to  see  him  sign  his 
will;  that  he  then  produced  a  paper,  telling  them  that  it  was 
his  will  and  in  his  handwriting ;  that  he  read  over  the  attesta- 
lion  clause,  and  the  introductory  words,  and  pointed  out  a  mistake 
which  had  been  rectified  in  the  body  of  the  instrument ;  that  he 
did  not  sign  in  their  presence ;  that  when  they  attested  the  paper 
no  seal  was  upon  it,  but  they  could  not  positively  swear  that 
there  was  no  signature;  Sir  Herbert  Jenner  Fust  granted  probate, 
though  the  will,  when  produced,  was  not  only  signed  but  sealed.' 
So,  also,  if  the  will  contains  an  attestation  clause,  and  purports  to 
be  duly  signed  by  the  testator  and  two  witnesses,  the  Court  will 
prima  facie  presume,  in  the  absence  or  death  of  the  witnesses,  or 
in  the  event  of  their  not  remembering  the  facts  attendant  on  the 
execution,  that  the  statute  has  been  complied  with,  and  that 
omnia  rit^  esse  acta.' 

§  971.  It  was  at  one  time  thought,  that  the  clause  requiring  the 
testator  to  sign  "  at  the  foot  or  end  '*  of  the  testament  would 
be  satisfied,  though  the  will  itself  were  wholly  written  on  the  first 
side  of  a  sheet  of  paper,  and  the  attestation  and  signature  were 
attached  to  the  second,  or  even  the  third  side.*  This  sensible 
view  of  the  law  has  constantly  been  entertained  by  the  judges  in 
Ireland;'  but  unfortunately  in  England  a  far  more  strict  construc- 
tion was  ultimately  put  upon  the  words  of  the  Act,  and  the 

>  See  ante,  §§  128,  963. 

'  BUko  «.  Knight,  3  Cart.  547,  562. 

*  Bmgoyne  v.  Showier,  1  Roberts.,  Eo.  B.  5,  per  Br.  Lnahington  ;  Hitoh 
f.  WeUs,  10  Beay.  84  ;  in  re  Leach,  6  Ea  ^fe  Mar.  Cas.  92,  per  Sir  H.  J. 
Fust;  Leech  v.  Bates,  1  Roberts.,  Bo.  R,  714  ;  Brenchley  v.  Still,  2  id. 
162,  176 — 177  ;  Thomson  v.  Hall,  2  id.  426  ;  Foot  v.  Stanton,  1  Dean^ 
Sc  R.  19.  *  In  re  Gore,  3  Curt.  758  ;  in  re  Carver,  id.  29. 

1  »  Derinsy  v.  Tomer,  1  Jr.  Bq.  R,  N.  a,  34L 

i  8K 
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consequence  was  that  very  many  wills,  which  unquestionably 
ought  to  have  been  admitted  to  proof,  were  refused  probate,  because 
the  testator  had  inadvertently  permitted  a  trifling  blank  space 
to  be  interposed  between  the  final  word  of  the  instrument  and 
his  signature.*  The  mischiefs  caused  by  this  most  injudicious 
interpretation  of  the  statute  became  at  last  so  serious  as  to  require 
the  interference  of  the  Legislature ;  and  in  1852,  Lord-Chancellor 
St.  Leonards,  to  his  very  great  credit,  obtained  the  assent  of 
Parliament  to  an  Act,'  which,  if  it  be  not  drawn  by  the  hand  of  a 
master,  will  at  least  have  the  effect  of  remedying  the  principal 
evils  that  arose  firom  the  former  law. 

§  972.  The  first  section  of  this  Act, — after  reciting  that  under 
the  statute  7  Will.  4  &  1  Vict.,  c.  26,  no  will  is  valid  unless  it  be 
''signed  at  the  foot  or  end  thereof  by  the  testator  or  by  some 
person  in  his  presence,  and  by  his  direction,'* — goes  on  to  enact, 
that  "  Every  will  shall,  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as 
aforesaid,  be  deemed  to  be  valid  within  the  said  enactment,  as 
explained  by  this  Act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  his  signature  to  the 
writing  signed  as  his  will,  and  that  no  such  will  shall  be  affected 
by  the  circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the  circum- 

^  See  Smee  v.  Bryer,  6  Moo.  P.  0.  R  404  ;  6  Eo.  is  Mar.  Gas.  20,  406, 
and  Supp.  xli  to  same  yoL,  S.  C.  ;  in  re  Howell,  6  Ec.  dr  Mar.  Gas.  655  ; 
in  re  Corder,  id.  556  ;  in  re  Attridge,  id.  597.  Where  the  testator  signed 
the  will  between  the  testimonium  clause  and  certain  words  descriptive  merely 
of  the  witnesses,  probate  was  granted  ;  in  re  Cotton,  6  Be.  is  Mar.  Gas.  307. 
See  also  in  re  Beadle,  1  Roberts.,  Ea  R.,  749 ;  7  Ec.  <fe  Mar.  Gas.  43,  S.  C.  ; 
in  re  Standley,  1  Roberts ,  Ea  R.,  755 ;  7  Ea  <b  Mar.  Gas.  69,  a  G.  ;  in 
re  Brown,  1  Roberts.,  Ea  R,  710  ;  in  re  Banly,  id.  751 ;  in  re  Hellings, 
id.  753 ;  in  re  Heam,  2  Roberts.,  Ea  R,  112  ;  7  Ea  <b  Mar.  Gas.  266, 
a  G.  ;  in  re  Odell,  7  Ea  <fe  Mar.  Ga6.  267—271 ;  in  re  Batten,  id.  288  ; 
2  Roberts.,  Ea  R,  124,  a  G.  ;  Holbeok  v.  Holbeck,  7  Ea  <fe  Mar.  Gas. 
294  ;  2  Roberts.,  Ea  R,  126,  a  G. ;  in  re  Minty,  7  Ea  <fe  Mar.  Gas.  374 
—378  ;  cases  ooUeoted,  id.  543—552  ;  in  re  Hill,  2  Roberts.,  Ea  R,  114  ; 
in  re  White,  id.  194.  ^  15  ^  le  Vict,  a  24. 
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mtnesses,  whether  they  can  write  or  not^  may  also  sign  as  marks- 
men ;*  and  if  one  of  them  can  neither  read  nor  write,  he  may  still 
sign  his  name  by  having  his  hand  goided  by  the  other.*  It  has 
even  been  held  sufficient  for  witnesses  to  subscribe  the  will  by 
their  initials.'  In  conformity  also  with  the  provisions  in  the  New 
Will  Act  that  "  no  form  of  attestation  shall  be  necessary/'  it  has 
been  held  that  a  mere  subscription  of  two  names  without  any 
memorandum  to  show  that  the  parties  have  subscribed  as 
witnesses  will  satisfy  the  requirements  of  the  statute.*  Again^ 
under  either  Act,  any  person,  even  though  he  be  one  of  the  two 
attesting  witnesses,  may  sign  for  the  testator  by  his  direction;* 
and  where  the  drawer  of  a  will,  being  requested  by  the  testator 
to  sign  for  him,  put  hU  oum  signature  to  the  instrument,  this  was 
held  to  be  sufficient,  as  the  Act  does  not  say  that  the  signature 
must  bear  the  testator's  name.*  The  witnesses,  however,  must 
attest  the  will,  either  by  their  signatures  or  their  marks,  and 
probate  has  been  refused  when  a  stranger,  at  the  request  of  the 
testator,  signed  for  one  of  the  witnesses  who  was  unable  to  write.' 

§  975.  It  may  be  stated,  with  regard  to  the  incorporation  of  papers 
in  wills,  that  here^  as  in  other  documents,  a  paper  imperfect  in  itself 
m&y»  hy  clear  reference^he  so  identified  with  an  instrument  validly 
executed  as  to  form  part  of  it,  and  if  this  be  the  case,  the  defect 
of  authentication  arising  from  such  paper  being  unattested  or 
unexecuted  will  be  cured.*    Unattested  wills  and  codicils  have 


^  In  re  Amiss,  2  Boberts.,  Ec.  R,  116.     See  ante,  §  962. 

*  Harrison  v.  Elvin,  3  Q.  B.  117 ;  in  re  Frith,  27  L.  J.,  Pr.  ^  Mat 
Ots.  6.     See  ante,  §  962. 

'  In  re  Ghristian,  7  Ea  <k  Mar.  Cas.  265,  per  Sir  H.  J.  Fust ;  2  Boberts., 
£o.  R,  110,  S.  0.     See  in  re  Trevanion,  2  Boberts.,  Ec.  R,  311. 

*  Biyan  v.  White,  2  Boberts.,  Ec  R,  315. 

*  Smith  V.  Harris,  1  Boberts.,  Ec.  R  262;  in  re  Bailey,  1  Curt  914; 
ante,  §  963. 

>  In  re  Clark,  2  Curt.  329.     See  also  in  re  Blair,  6  Ec.  <bMar.  Cas.  528. 

7  In  re  Cope,  2  Boberts.,  Ea  R,  335. 

'  Countess  de  Zichy  Ferraris  v.  Marq.  of  Hertford,  3  Curt  493,  per  Sir 
H.  J.  Fust ;  in  re  Lady  Durham,  id.  57  ;  in  re  Dickins,  id.  60  ;  in  re 
Willerford,  id.  77 ;  Habei^ham  v.  Vincent,  2  Yes.  204 ;  in  re  Edwarda,  6 
Ec  ^  Mar.  Cas.  306  ;  in  re  Ash,  1  Deane,  Ec.  R  181  ;  in  re  Lady  Pem- 
broke, id.  182.     See  ante,  §  937. 
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fleet  in  the  colonies,  who  lives  with  his  fiamily  on  shore  at  his 
official  residence.' 

§  977.'  Under  the  Statute  of  Frauds,  the  express  revocation 
of  a  will  devising  freehold  lands  or  tenements,  if  effected  before 
the  1st  January,  1888,  must  be  proved,  either  by  the  production 
of  some  subsequent  will  or  codicil  inconsistent  with  the  former, 
or  of  some  other  writing  declaring  the  revocation,  and  signed  in 
the  presence  of  three  witnesses ;  or  by  evidence  of  burning,  tear- 
ing, cancelling,  or  obliterating  the  will  by  the  testator,  or  in  his 
presence,  and  by  his  direction  and  consent.'  It  is  observable 
that  this  part  of  the  statute  requires  that  the  instrument  of  revo- 
cation should  be  signed  by  the  testator  in  the  presence  of  the 
witnesses,  though  this  was  not  necessary  in  executing  the  will 
itself;  but  it  does  not  require,  as  in  the  execution  of  a  will,  that 
the  witnesses  should  sign  in  the  testator's  presence.^ 

§  978.  This  statute  left  the  law  of  implied  revocations  untouched ; 
and,  consequently,  a  devise  of  real  estate  by  an  unmarried  man, 
equally  with  his  will  of  personalty,  was,  previously  to  the  New  Will 
Act,  revoked  by  marriage  and  the  birth  of  a  child,  whether  the 
birth  took  place  in  the  testator's  lifetime  or  after  his  decease.^ 
When  thte  rule  was  first  introduced  it  was  thought  to  be  founded 
on  an  implied  intention  of  the  testator  to  revoke  the  will  in  con- 
sequence of  the  altered  circumstances  of  his  family,  and,  conse- 
quently, the  Courts  were  in  the  habit  of  receiving  parol  evidence 
of  his  declarations,  or  of  other  circumstances  tending  to  show 
what  his  real  intention  was,  and  thus  to  rebut  the  presumption  of 
revocation.*  Moreover,  the  rule  was  considered  inapplicable, 
unless  the  will  disposed  of  the  whole  estate,  and  left  the  wife  and 


*  Lord  Euston  v.  Lord  Hy.  Seymour,  cited  2  Chirt  339,  and  recognised 
in  Dmmmond  v.  Pariah,  3  Curt.  530. 

»  Gr.  Ev.,  §  273,  in  part. 

2  29  Car.  2,  c.  3,  §  6  ;  7  Will  3,  c.  12,  §  3,  Jr. 

*  Onions  v.  Tyrer,  1  P.  Wms.  343. 

'  Overbury  v.   Overbury,   2  Show.    242  ;  Christopher  v,  Christopher,  4 
Burr.  2171  n.,  2182  n.  ;    Doe  v.  Lancashire,  5  T.  R  49. 

*  See  Fox  v,  Marston,  1  Curt.  494  ;    Johnston  v.  Johnston,  1  Phillim. 

447,  469,  473. 
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brought  against  her  by  the  son-and-heir  of  the  testator.  In  the 
first,  by  which  the  lessor  of  the  plamtiff  sought  to  recover  the 
freehold  property,  the  Court  held  that  there  had  been  no  revo- 
cation sufficient  to  satisfy  the  Statute  of  Frauds,  which  rendered 
necessary  a  burning  of  the  will  itself,  at  least  to  some  extent ;  ^ 
but  in  the  second,  which  related  to  the  copyhold  estate,  and  which, 
consequently,  was  not  governed  by  the  statute,  the  revocation  was 
adjudged  to  be  complete,  because  the  revocation  at  common 
law  only  required  evidence  of  intention,  and  such  evidence  might 
be  found  in  an  imperfect  act,  or  a  mere  attempt'  The  result, 
of  course,  was,  that  the  lessor  of  the  plaintiff  failed  in  the  first 
case,  but  succeeded  in  the  last. 

§  980.  A  law  that  could  warrant  decisions  thus  flagrantly  incon- 
sistent was  in  no  slight  want  of  amendment ;  and  the  New  Will 
Act,  by  placing  the  revocation  of  all  wills  on  the  same  footing,  has 
effectually  remedied  this  particular  evil.  The  Act  further  pro- 
vides, with  respect  to  revocation,  "  that  every  will  made  by  a  man 
or  woman  shall  be  revoked  by  his  or  her  marridge,  except  a  will 
made  in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  his  or  her  heir,  customary  heir,  executor 
or  administrator,  or  the  person  entitled,  as  his  or  her  next  of  kin, 
under  the  Statute  of  Distributions ;  "  *  and  "  that  no  will  shall  be 
revoked  by  any  presumption  of  an  intention,  on  the  ground  of  an 
alteration  in  circumstances ; "  *  and  "  that  no  will,  or  codicil,  or 
any  part  thereof  shall  be  revoked  otherwise  than  as  aforesaid,  or 
by  another  will  or  codicil  executed  in  manner  hereinbefore 
required,*  or  by  some  writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  direction,  with  the  intention  of  revo]png 
the  same.*'  * 


"  Doe  V.  Harris,  6  A.  &  E.  209  ;  1  N.  <fe  P.  406,  S.  C. 

*  Doe  V.  Hairis,  8  A.  <&  E.  1,  12. 

»  7  Will  4*1  Vici,  c.  26,  §  18. 

M  ^^-  *  Ante,  §  ^64.  •  §  20. 
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which  was  proved  to  have  commenced  with  the  words,  "  This  is 
the  last  will  and  testament,"  but  its  farther  contents  were  utterly 
unknown,  and  after  the  testator's  death  it  was  not  forthcomings 
the  judicial  committee  of  the  privy  council  held  that  the  prior 
will  remained  unrevoked,  and  was  entitled  to  probate/  It  would 
seem  also  that  the  re-execution  of  a  will,  even  though  it  contain 
a  clause  of  revocation,  will  not  in  general  be  deemed  to  have 
revoked  any  of  its  codicils ;  for,  unless  the  contrary  appear  to 
have  been  the  intention  of  the  testator,  the  Court  of  Probate 
will  hold,  that  all  the  codicils  have  been  republished  by  the  re- 
execution  of  the  principal  instrument.' 

§  982.  With  respect  to  the  revocation  of  a  will  by  its  destruc- 
tion, it  should  be  observed  that  a  testator  cannot,  under  the  Act 
of  Victoria,  revoke  his  will  by  authorising  any  person  to  destroy 
it  out  of  his  presence ;  and  it  follows  as  a  corollary  from  this 
proposition,  that  he  has  no  power  to  make  his  will  contingent,  by 
giving  authority  even  by  the  will  itself  to  any  person  to  destroy  it 
after  his  death.' 

§  983.  It  is  difficult  to  fix  a  priori  what  extent  of  burning  or 
tearing  will  amount  to  the  revocation  of  a  will  imder  the  Act  of 
Victoria  or  the  Statute  of  Frauds.  It  is  clear  that  under  neither 
statute  will  the  revocation  be  complete,  unless  the  act  of  spoliation 
be  deliberately  done  upon  the  instrument,  animo  revocandi.^  This 
is  expressly  rendered  necessary  by  the  New  Will  Act,*  and  was 
impliedly  required  by  the  statute  of  Charles.*  It  is  further  clear, 
on  general  principle,  that  the  declarations  of  the  testator,  accom- 
panying the  act  of  spoliation,  will  be  admissible  in  evidence  as 
explanatory  of  his  intention.'  Still  the  question  remains,  Must 
there  be  a  total  or  substantial  burning  or  tearing  of  the  writing 
itself,  or  will  the  revocation  be  complete,  if  the  testator,  intending 


Cutto  r.  Gilbert,  9  Moo.  P.  C.  B.  131. 

Wade  V,  Nazer,  6  Ec.  <&  Mar.  Cas.  46. 

StockweU  V.  Bitherdon,  6  Ec.  <Sr  Mar.  Cas.  409,  414,  per  Sir  H.  J.  Fust. 

See  in  re  Oookayne,  1  Deane,  Ea  B.  177. 

Ante,  §  980. 

Bibb  V.  Thomas,  2  Wm.  BL  1044. 

Dan  V,  Brown,  4  Cowen,  490  ;  Clarke  v,  Scripps,  2  Boberts.  568. 
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to  revoke,  tears  or  bams  a  portion  of  the  paper  on  which  the 
will  is  written,  but  does  not  destroy  or  deface  any  part  of  the 
writing?*  In  an  old  case,  the  testator  having  given  the  will 
"something  of  a  rip  with  his  hands,  and  having  torn  it  so  as 
almost  to  tear  a  bit  off,"  rumpled  it  ap  and  threw  it  into  the  fire, 
but  a  by-stander  saved  it  withoat  his  knowledge,  before,  as  it 
seems,  it  was  at  all  burnt ;  the  Court  held  that  the  revocation  was 
complete ;  *  and  a  similar  decision  has  been  come  to  in  America, 
where  a  testator  had  torn  off  a  superfluous  seal.*  However,  it  has 
since  been  doubted  whether  the  proof  given  in  the  English  case 
was  sufficient  to  satisfy  the  statute  ;*  and  where  a  testator  being 
angry  with  the  devisee,  began  to  tear  his  will,  and  had  actually 
torn  it  into  four  pieces  before  he  was  pacified;  but  afterwards  he 
fitted  together,  and  put  by,  the  several  pieces,  saying  he  was  glad 
it  was  no  worse ;  the  Court  refused  to  disturb  a  verdict,  by  which 
the  jury  had  found  that  the  act  of  cancellation  was  incomplete, 
as  the  testator,  had  he  not  been  stopped,  would  have  gone 
farther  in  the  process  of  destruction/  The  aUting  out  the  sig- 
nature by  the  testator  has  been  held  to  effect  a  revocation  of  the 
will,  if  not  under  the  word  "  tearing,"  at  least  under  the  terms 
''or  otherwise  destroying  the  same."*  Where,  however,  a  will 
was  found  in  a  mutilated  state,  being  both  torn  and  cut,  but  the 
signatures  of  the  testator  and  the  attesting  witnesses  remained 
uninjured,  the  Court,  guided  by  the  peculiar  nature  of  the  muti- 
lations, held,  in  the  absence  of  any  extrinsic  evidence,  that  the 
instrument  was  not  revoked.* 

§  984.  The  Act  of  Victoria,  unlike  the  Statute  of  Frauds, 
omits  all  mention  of  "  cancelUng  "  as  one  of  the  modes  of 
revoldng  a  will;  and  with  respect  to  obliterating,  it  enacts,  in 
§  21,  "  that  no  obliteration,  or  interlineation,  or  other  alteration 
made  in  any  will  after  the  execution  thereof,  shall  be  valid  or 


'  See  Doe  ir.  Harm,  6  A.  <k  £.  215—218  ;  1  N.  <fe  P.  405,  S.  C. 

^  Bibb  V.  Thomas,  2  Wm.  BL  1043. 

*  Aveiy  V.  Pixley,  4  Mass.  462. 

*  Doe  V.  HaniB,  6  A«  <k  £.  215,  per  Lord  Denman. 

*  Boe  «.  Perkes,  3  B.  ^c  A.  489.         '  Hobba  v.  Knight,  1  Ciui.  768. 
7  Clarke  v.  Scrippa,  2  Roberta.,  Ec.  R,  563,  per  Sir  John  Dodaon. 
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have  any  effect,  except  so  {jbo*  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent,  unless  such 
alteration  shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  *  but  the  will,  with  such 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed,  if 
the  signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  other  part  of  the  will,  opposite 
or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to, 
a  memorandum  referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will."  The  word  "  apparent "  here 
used,  does  not  mean  what  is  capable  of  being  made  apparent  by 
extrinsic  evidence,  but  simply  applies  to  what  is  apparent  on  the 
face  of  the  instrument ;  and,  consequently,  if  a  testator  entirely 
obliterates  any  part  of  the  will,  animo  revocandi,  this  must  still 
operate  as  a  revocation  of  that  part,  and  no  evidence  dehors  the 
will  can  be  received,  in  order  to  show  how  the  defaced  passage 
originally  stood.'  So,  it  would  seem  that  the  erasure  by  the 
testator  of  his  own  signature,  or  of  the  signature  of  either  or 
both  of  the  witnesses,  if  done  animo  revocandi,  would  amount  to 
a  revocation  of  the  whole  will,  and  would  in  fact  be  tantamount  to 
its  actual  destruction.'  It  has  already  been  shown  while  treating 
of  the  law  of  presumptions,*  that  in  the  absence  of  any  direct 
evidence,  the  law  will  presume  that  any  alteration  or  erasure  in  a 
will  was  made  after  its  execution ;  and,  consequently,  the  Courts 
will  grant  a  probate  of  the  will  in  its  original  form.' 

§  985.  It  has  further  been  determined,  notwithstanding  the 
language  of  §  34,'  that  the  provisions  of  the  New  Will  Act,  with 
respect  to  the  revocation  or  alteration  of  wills,  apply  equally  to 
all  wills,  whether  executed  before  or  after  the  1st  of  January  1838, 
provided  the  act  of  assumed  revocation  has  been  done,  or  the 
alteration  has  been  made,  after  that  date.*    Although  §  21,  cited 

*  See  ante,  §  964. 

2  Townley  v.  Wataon,  3  Ourt  761,  764,  768,  769 ;  3  Ec.  &  Mar.  Cas. 
17,  S.  C. 

•  Hobbfi  V.  Knight,  1  Curt  780,  781,  per  Sir  H.  J.  Fust.     ♦  Ante,  §  134. 

'  Cooper  9.  Bockett,  4  Moore,  P.  C.  E.  419  ;  4  £&  <Sr  Mar.  Cas.  685, 
S.  0.  ;  Greville  v.  Tylee,  7  Moo.  P.  C.  R  320.  •  See  ante,  §  964. 

'  Hobbs  V.  Knight,  1  Curt  768, 774 — 776  ;    Countess  de  Zichy  Ferraris 
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above,*  does  not  expressly  state,  that  to  effect  a  revocation  of  the 
will  or  of  any  part  of  it,  the  erasure  or  obliteration  must  foe  made 
with  that  intention^  yet  the  Court  has  held  that  here,  as  under 
the  Statute  of  Frauds,  the  animus  revocandi  is  indispensable; 
and  therefore,  where  a  testator  had  erased  the  amount  of  a  legacy, 
and  had  inserted  a  smaller  sum,  but  the  alteration  took  no  effect, 
as  it  had  not  been  duly  executed,  the  Court  decreed  probate  of 
the  win  in  its  original  form,  since  it  was  clear  that  the  testator 
intended  only  a  svbstitutiony  and  not  a  revocation,  of  the  bequests 
altered.'  What  the  testator  in  such  a  case  is  considered  to 
have  intended,  is  a  complex  act,  to  undo  a  previous  gift,  for  the 
purpose  of  making  another  gift  in  its  place.  If  the  latter 
branch  of  his  intention  cannot  be  effected,  no  sufficient  reason 
exists  for  believing  that  he  meant  to  vary  the  former  gift  at  all, 
and  the  erasure  is  treated  as  an  act  done  by  mere  mistake,  sine 
animo  cancellandi.* 

§  986.  With  respect  to  the  revival  of  wills,  the  statute  of 
"^ctoria  enacts,  that  ''no  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
than  by  the  re-execution  thereof,  or  by  a  codicil  executed  in 
manner  hereinbefore  required,  and  showing  an  intention  to  revive 
the  same;*  and  when  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such 
revival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an 
intention  to  the  contrary  shall  be  shown.'**  Thus,  the  destruction 
of  the  revoking  instrument  is  no  longer  sufficient  to  revive  a 

p.  Marq.  of  Hertford,  3  Curt  468  ;    Brooke  v.  Kent,  3  Moore,  P.  C.  R. 
334 ;  2  Curt  343,  S.  C.  nom.  in  re  Brooke  ;  Croker  v.  Marq.  of  Hertford, 
4  Moose,  P.  C.  R  339  ;  Andrews  v.  Turner,  3  Q.  B.  177. 
'  Ante,  §  984. 

•  Kooke  V.  Kent,  3  Moore,  P.  0.  R  334,  349,  350  ;  Burtenahaw  v. 
Gilbert,  1  Cowp.  62,  per  Lord  Mansfield  ;  Onions  v.  Tyrer,  1  P.  Wms. 
343  ;  in  re  Cockayne,  1  Deane,  £c  R  177. 

»  Locka  V.  James,  11  M.  &  W.    901,  910,  911,  per  Parke,  B.     See 
Tapper  v.  Tnpper,  1  Kay  &  J.  666. 
^  See,  in  re  Harker,  7  Ea  &  Mar.  Cas.  44. 

*  7  Will  4^1  Vict.,  c  26,  §  22.    See  Andrews  t.  Turner,  3  Q.  B.  177. 
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former  wiU ;  >  and  the  qaestion  of  revival  or  non-revival  from 
this  canse,  which  under  the  old  system  was  made  to  depend  on 
the  intention  of  the  testator,  as  gathered  from  the  circumstances 
of  each  particular  case/  can  never  again  arise,  excepting  in  the 
event  of  a  second  will  having  been  revoked  before  Jan.  1st,  1838. 

§  987.  The  next  important  statute,  to  which  it  is  necessary  to 
refer,  is  the  one  generally  known  as  Lord  Tenterden's  Act.* 
The  first  section,  which  has  already  been  set  out  and  partially 
discussed  in  the  Chapter  On  Admissions*  provides  generally, — 
when  read  in  connexion  with  §  13  of  the  Mercantile  Marine  Act,* 
1856, — ^that  in  actions  grounded  on  simple  contract,  no  case  shall 
be  taken  out  of  the  Statute  of  Limitations,  except  by  acknow- 
ledgment or  promise  in  writing  to  be  signed  by  the  party  chargeable 
thereby y  or  by  his  authorised  agent,  or  by  part  payment.*  Con- 
sidering the  endless  variety  of  language  in  which  acknowledg- 
ments of  debts  may  be  couched,  it  is  obviously  impossible  to  lay 
down  distinct  rules  of  interpretation,  by  following  which  the 
Court'  will  be  enabled  to  arrive  at  a  sound  decision  in  each 
particular  case.  Much  must,  under  any  circumstances,  be  left  to 
discretion ;  yet  still  that  discretion  may  be  materially  guided  by 
attending  to  the  following  propositions,  which  appear  to  be 
warranted  by  the  most  recent  decisions.  First,  the  Legislature, 
in  passing  the  Act,  did  not  intend  to  alter  the  legal  construction 
to  be  put  upon  acknowledgments  or  promises  made  by  defendants, 
but  merely  required  a  different  mode  of  proof;  substituting  the 
certain  evidence  of  a  writing  signed  by  the  party  chargeable, 
instead  of  the  insecure  and  precarious  testimony  to  be  derived 
from  the  memory  of  witnesses.*    The  inquiry,  therefore,  whether 


^  Migor  V,  Williams,  3  Cart  432;  Brown  v.  Brown,  4  Jur.,  N.  S.,  163, 
Q.  B.  ;  in  re  Brown,  30  Law  Times,  353,  Ot  of  Prob. 

3  James  v.  Cohen,  3  Curt  782,  per  Sir  H.  J.  Fust,  citing  Ustioke  v. 
Bawden,  2  Add.  125.  ^  9  Geo.  4,  c.  14. 

*  Ante,  §  675.     See  also  §  537. 

'  19  <k  20  Vict,  a  97,  §  13,  cited  ante,  §  676. 

'  The  same  law  prevails  in  Ireland ;  16  &  17  Vict,  c.  113,  §  24,  as 
amended  by  19  &  20  Vict,  a  97,  §  13. 

^  That  this  is  a  question  for  the  Court,  and  not  for  the  jury,  see  ante,  §  36. 

*  See  SpoQan  v.  Magan,  1  Ir.  Law  R,  N.  S.,  700,  per  Monahan,  C.  J. 
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in  a  ^ven  cue  the  vxitten  document  amounts  to  an  acknowledg- 
ment or  promise,  is  no  other  than  whether  the  same  words,  U 
proved  before  the  statute  to  have  been  spoken  by  the  defendant, 
would  have  had  a  similar  operation.'  Secondly,  in  order  to  take 
a  caae  out  of  the  operation  of  the  statute,  the  writteb  and  signed 
icknowledgment  most  amount  either  to  an  express  promise  to 
pay  the  debt,  or  to  a  clear  and  unquaiyied  admission  of  a  still 
sabsisting  liabihty,  from  which  a  promise  to  pay  on  request  will 
be  implied  by  law.'  Thirdly,  a  cojiditiotial  promise,  in  the  absence 
of  proof  of  the  fulfilment  of  the  condition,  will  not  suffice ;  bat  if 
such  proof  be  afforded,  the  promise,  whether  express  or  implied, 
will  be  converted  into  en  absolute  one,  and  as  such  will  support 
a  declaration  averring  a  promise  to  pay  on  request.*  In  the  case 
of  a  conditional  promise  the  statute  begins  to  run,  not  from  the 
date  of  the  promise,  but  from  the  time  when  the  condition  is 
fulfiOed.- 

mere  acknowledgment  of  a  debt,  which 
o  an  implied  promise  to  pay,  will  not 
atute  of  Limitations,  it  would  seem  on 
h  several  authorities  throw  much  doubt 
dmission  to  &ttranger  that  a  sum  is  due 


ag.  166,  167,  per  Tiodal,  C.  J.  ;   4  M.  ft  P. 

nr.  406,  per  FuVe,  B.  ;  Bucket «.  CStnroh,  9 
.  Smut,  6  B.  A  0.  609,  per  Lord  Tenteiden  ; 
.  B.,  199  ;  18  Q.  B.  134,  8.  0.  ;  Goate  e. 
icke  «.  Smith,  1  Cr.  ft  Hee.  486,  per  Bajle^, 
M.  ft  W.  741,  74S,  746.  In  tfiu  cue 
ner  t>.  M'Hahon,  3  Q.  B.  661  ;  2  Q.  ft  B. 
Dpwm,  1  E&7,  678,  Wood,  V.  0.,  held  that 
ritten  acknowledgment  that  an  account  wai 
e  to  par  tbe  balance,  if  any  should  be  found 
;heB  V.  Faramore,  24  L.  J.,  Ch.,  681 ;  7  De 

ftW.  1,  3;Hait«.PreQdergaat,id.  745,746. 
Q.  B.  ?67  ;    Mannaell  v.  Hedger,  2  Ir.  Law 

ing.  481,  per  Tindal,  O.  J.,  and  Park,  J.  ;  4 
:a  c.  Nokes,  1  U.  ft  Bob.  369,  per  Tindal, 
p.  46,  per  Lord  Kenyon  ;  Smith  v.  Poole,  IS 


880  WRITTEN  ACKNOWLEDGMENT   OF  DEBT.  [PABT  H. 

will  not  suffice;'  bnt  the  question  is  still  undecided,  whether 
an  acknowledgment  by  the  maker  of  a  promissory  note  to  the 
payee,  of  the  existence  of  a  debt  due  thereon,  can  be  made  avail- 
able to  defeat  the  Statute  of  Limitations  by  a  subsequent  holder 
of  the  note,  as  amounting  to  a  promise  to  pay  the  note  according 
to  its  tenor  and  effect,  that  is,  to  the  payee  or  his  order.'  Fifthly, 
a  general  written  promise  to  pay,  not  specifying  any  amount, 
or  an  absolute  admission  of  some  debt  being  due,  is  sufficient, 
and  the  amount  may  be  ascertained  by  extrinsic  evidence ;  but 
if  no  proof  be  given  on  this  head,  the  plaintiff  will  be  entitled 
merely  to  nominal  damages.'  Sixthly,  the  promise  or  acknowledg- 
ment in  writing  need  not  specify  either  the  person  to  whom,  or  the 
time  when,  it  was  made,  but  both  these  points  may  be  established 
by  parol  evidence.^  Seventhly,  even  an  infant,  by  giving  a 
written  acknowledgment  of  a  debt  due  for  necessaries^  will  take 
the  debt  out  of  the  statute.'  Eighthly,  the  promise,  acknowledg- 
ment, or  part  pajrment,  must  be  made  before  action  brought,  since 
they  severally  bar  the  statute,  not  as  was  formerly  supposed, 
upon  the  ground  of  their  rebutting  the  presumption  of  payment, 
but  because  they  amount  to  a  new  promise.'    Lastly,  the  promise 

Sim.  17  ;  SpoUan  v,  Magan,  1  Ir.  Law  R.,  N.  S.,  691  ;  McCarthy  v. 
O'Brien,  2  Ir.  Law  B.  67  ;  Morrogh  v.  Power,  5  id.  494. 

*  Grenfell  v.  Girdlestone,  2  Yon.  t  ColL,  Ex.  R,  676,  per  Alderson,  B. 
See  post,  1004. 

'  Cripps  V.  Davis,  12  M.  &  W.  169  ;  Mountstephen  v.  Brooke,  3  B.  & 
A.  141. 

*  Spong  V.  Wright,  9  M.  &  W.  633,  per  Alderson,  B.  ;  Lechmere  v. 
Fletcher,  1  Or.  &  Mee.  623  ;  3  Ty^.  450,  S.  C.  ;  Oheslyn  v.  Dalby,  4  Ton. 
&  ColL,  Ex.  R.,  238  ;  Waller  v.  Lapy,  1  M.  <&  Or.  54,  71  ;  8  DowL  563  ; 
1  Soott,  N.  R.  186,  S.  C.  ;  Diokinson  v.  Hatfield,  1  M.  ^c  Rob.  141,  per 
Lord  Tenterden  ;  5  C.  &  P.  46,  S.  0.  ;  Bewley  v.  Power,  Haynes  ^  Jon., 
Ex.  R  Jr.,  368  ;  Shiokemell  v.  Hotham,  1  Kay,  669.  These  casee  over* 
mle  the  dicta  of  the  Conrt  in  Kennett  v.  Milbank,  8  Bing.  38.  See 
Hartleys.  Wharton,  11  A«  <k  E.  934  ;  3  P.  <&  D.  529,  S.  C.  ;  poet,  §  1004  ; 
and  ante,  §  936. 

*  Hartley  v.  Wharton,  11  A.  iiE.  934  ;  3  P.  &  D.  529,  B.  0. ;  BdmundA 
V.  Downes,  2  Or.  &  Mee.  459  ;  4  Tyr.  173,  S.  0.  See  Lobb  v.  Stanley,  3 
Q.  B.  574. 

»  Williams  v.  Smith,  24  L.  J.,  Q.  B.,  62  ;  S.  G.  nom.  Willins  v.  Smith,  4 
E.  ^c  B.  180.     See  post,  §  997. 

'  Bateman  v.  Pinder,  3  Q.  B.  574,  orerroling  Tea  v,  Fooraker,  2  Bnrr. 
1099. 


882         EXAMPLES  OF   SUFFICIENT   ACKNOWIiEDGMENTS.  [PABT  H. 

to  me ;  collect  them,  and  pay  yourself,  and  you  and  I  shall  then 
be  dear;"* — "Arrangements  have  been  made  to  enable  me  to 
discharge  your  debt ;  funds  have  been  appointed  for  that  purpose, 
of  which  A.  is  trustee,  and  to  him  I  refer  you  for  further  informa- 
tion; "' — "Send  me  in  any  demand  you  have  to  make  on  me, 
and,  if  justy  I  shall  not  give  you  the  trouble  of  going  to  law;"  * — 
**  I  will  not  pay  your  demand,  for  it  is  of  more  than  six  years' 
standing.' 


f*  4 


§  990.  So,  the  following  conditional  acknowledgments  have 
been  deemed  insufficient,  in  the  absence  of  proof  that  the 
condition  has  been  fulfilled: — "I  cannot  pay  the  debt  now, 
but  I  will  as  soon  as  I  can ; "  * — "  We  are  waiting  a  remittance 
from  Liverpool  against  beef  we  sent  to  sell ;  when  it  comes, 
we  shall  send  you  the  amount  of  the  bill;"*  —  "I  shall  be 
most  happy,  to  pay  you  principal  and  interest  as  soon  as 
convenient." ' 

§  991.  On  the  other  hand,  cases  have  been  taken  out  of  the 
operation  of  the  statute,  when  the  letters,  in  substance,  contained 
such  expressions  as  the  following : — "  I  can  never  be  happy  till  I 
have  paid  you  ;  your  account  is  correct,  and  would  that  I  were 
BOW  going  to  inclose  the  amount;"* — "I  wish  I  could  comply 
with  your  request,  for  I  am  anxious  to  pay  your  bill.  I  hope  that 
out  of  the  present  harvest  it  will  foe  paid;  if  not,  the  concern 


B.,  199  ;    18  Q.  B.  134,  S.  C.  ;  Backham  v.  Marriott,  1  B.  &  N.  234  ;    U 
H.  4fe  N.  196,  S.  C.  in  Ex.  Ch. 

1  Boutledge  v.  Ramsay,  8  A  <k  E.  221  ;  3  N.  <&  P.  319,  S.  0. 

«  Whippy  V.  Hillary,  3  B.  <fe  Ad.  399  ;   5  C.  &  P.  209,  S.  C.     This  case 
ovorrnles  Baillie  v.  Lord  Inchiquin,  1  Esp.  436,  as  the  Courfc  admitted  in 
RouUedge  v,  Ramsay,  8  A.  <&  E.  223,  224. 
^  Spong  r.  Wright,  9  M.  &  W.  629. 

*  Brigstocke  v.  Smith,  1  Or.  <k  Mee.  483  ;  2  Tyr.  445,  S.  C.  ;  Coltman 
V.  Marsh,  3  Taunt.  380. 

*  limner  v.  Smart,  6  B.  <S?  C.  603  ;  9  D.  <k  R.  549,  S.  C.  ;  Haydou  v. 
Williams,  7  Bing.  167,  per  Tbidal,  C.  J.  ;  Ayton  v.  Bolt,  4  Bing.  105  ; 
Qonld  V.  Shirley,  2  M.  <k  P.  581. 

'  Hodgens  v,  Graham,  1  Ale  ^  Nap.  49. 

7  Edmunds  v,  Downes,  2  Cr.  &  Mee.  459 ;  4  Tyr.  173,  a  C. 

*  Dodaon  v.  Maokey,  8  A.  <b  E.  225,  n.  ;  4  N.  <Sr  M.  327,  S.  C. 
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by  a  part  payment,  it  is  not  necessary  that  at  the  time  of  the 
payment,  the  exact  amount  remaining  due  should  be  distinctly 
ascertained.*  Still,  it  must  appear  that  the  payment  was  made, 
not  only  on  account  of  a  debt,  but  on  account  of  the  debt  for 
which  the  action  is  brought;  and  therefore,  if  there  be  two  undis* 
puted  but  entirely  separate  debts,  a  part  payment  within  six  years, 
not  specifically  appropriated,  will  not,  as  it  seems,  bar  the  statute 
as  to  either.'  Moreover,  it  must  appear  that  the  pa3rment  was 
made  in  part  discharge  of  the  debt  declared  on ;  for  the  meaning 
of  part  payment  is  not  the  naked  fact  of  payment  of  a  sum 
of  money,  but  payment  of  a  smaller  on  account  of  a  greater 
sum^  due  from  the  person  making  the  payment  to  him  to  whom 
it  is  made ;  which  part  payment  implies  an  admission  of  such 
greater  sum  being  then  due,  and  a  promise  to  pay  it.*  The 
circumstances,  too,  must  be  such  as  to  warrant  the  jury  in  infer- 
ring a  promise  to  pay ;  and  therefore,  if  part  pajrment  be  accom- 
panied by  a  positive  refusal  to  pay  the  remainder,  it  will  not 
take  the  case  out  of  the  statute,  though  the  debtor  admits  that 
the  remainder  is  due.*  The  reason  why  the  effect  of  such 
payment  is  left  imtouched  by  Lord  Tenterden's  Act  appears  to 
be,  that  it  is  an  admission  evidenced  by  an  act,  and  as  such  not 
so  liable  to  misinterpretation  or  mistake  as  a  mere  acknowledg- 
ment by  words.* 

§  993.  It  has  been  urged  that,  on  the  same  ground,  the  sale 
and  delivery  of  goods,  which,  equally  with  the  payment  of  money, 
are  acts  done,  should  be  exempted  from  the  operation  of  Lord 
Tenterden's  Act ;  but  the  answer  is  that,  however  this  may  be  in 
theory,  the  statute  in  fact  contains  no  exception  in  favour  of  the 
sale  or  delivery  of  goods.     These  acts,  therefore,  are  not  sufficient 

» Walker  t?.  Batler,  26  L.  J.,  Q.  B.,  377  ;  6  B.  &  B.  606,  8.  C. 

'  Bum  V.  Bonlton,  2  Com.  R  476.  But  see  Walker  v,  Butler,  6  R  A 
B.  609 — 611.     See  also  Kash  v.  Hodgson,' cited  post,  §  994. 

»  Tippets  V.  Heane,  1  C.  M.  ^c  R  262  ;  4  Tyr.  772,  S.  C.  ;  Waters  v. 
Tompkins,  2  0.  M.  <b  R  723  ;  Tyr.  &  Gr.  137,  a  0.  ;  Waugh  v.  Cope,  6 
M.  &  W.  824,  829.     See  Worthington  v.  Grimsditch,  7  Q.  B.  479. 

^  Wainman  v.  Kynman,  1  Ex.  R  118.     See  ante,  §  678. 

»  Waters  v.  Tompkins,  2  C.  M.  ^s  R  726,  per  Parke,  B.  ;  Bodger  v. 
Arch,  10  Ex.  R  340,  per  id. 


■  Saab  «.  Hodgion,  25  L.  J.,  Cb.,  186 ;   6  Do  Gex,  M.  ft  Qord.  474, 
I.  C.  ;  rei-eniiig  d«ducni  of  Wood,  V.  C,  reported  in  1  K^y,  6S0. 
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been  held  in  one  case,  that  the  going  through  an  account  with 
items  on  both  sides,  and  striking  a  balance,  was  an  act  equivalent 
to  part  payment ;  the  apparent  ground  of  the  decision  being,  that 
such  a  proceeding  converted  the  set-off  into  payments,  and  raised 
a  new  consideration  for  the  liquidation  of  the  balance.*  Be  this 
as  it  may,  the  doctrine  will  not  extend  to  a  case  where  an  aqpount 
has  been  merely  famished  by  one  party^  even  though  it  contain 
cross  items,  and  fix  the  balance  due.*  Neither  will  it  apply  where 
the  account  actually  stated  and  settled  by  both  parties  contains 
items  on  one  side  only,*  for  it  will  then  be  no  more  than  a  mere 
parol  statement  of,  and  promise  to  pay,  an  existing  debt ;  and  to 
hold  such  a  statement  of  account  to  be  sufficient,  would  be  to 
repeal  the  statute.^ 

§  995.  Though  the  payment,  in  order  to  take  the  case  out  of 
the  operation  of  the  statute,  may  be  either  of  principal  or  of 
interest,  yet  if  the  debt  be  made  up  of  sums  due  on  both  these 
accounts,  the  payment  of  the  principal  will  raise  no  implied 
promise  to  pay  the  interest,  at  least,  if  accompanied  by  a  refusal 
to  pay  it ;  *  but  the  payment  of  interest  barred  by  the  statute, 
though  it  does  not  necessarily  prove  that  the  principal  money 
is  due,  is  some  evidence  of  that  fact ;  *  and  if  coupled  with  other 
circumstances,  as,  for  instance,  if  the  interest  was  due  upon  a 
note,  which  was  allowed  to  remain  in  the  hands  of  the  payee,  the 
payment  of  that  interest  might  faiily  be  regarded  as  a  sufficient 
acknowledgment  of  the  currency  of  the  note,  to  revive  the  claim 
for  the  principal/  Where  a  bill  is  drawn  in  part  payment  of  a 
debt,  it  operates  to  defeat  the  statute  from  the  time  of  its  delivery 
to  the  creditor,'  and  this,  too,  whether  the  bill  be  subsequently 


^  Aflhby  V.  James,  11  M.  <k  W.  542. 
=  Bristow  V,  Miller,  11  Ir.  Law  R.  461,  472. 

'  Ashby  V,  James,  11  M.  &  W.  543,  544,  per  Alderson,  B.,  apparently 
ovemilmg  Smith  v.  Forty,  4  C.  <fe  P.  126,  per  Vaughan,  B.  < 

*  Jones  V.  Ryder,  4  M.  &  W.  32  ;  Reeves  v.  Heame,  1  M.  &  W.  323  ; 
Hopkins  v.  Logan,  5  M.  <k  W.  248,  per  Parke  and  Alderson,  Bs.  ;  Clark  «. 
Alexander,  8  Scott,  K  R  147.  »  Collyer  v.  Willock,  4  Bing.  313. 

•  Purdon  «.  Pardon,  10  M.  <fc  W.  562. 

'  Bealy  v,  Greenslade,  2  Cr.  <fc  Jer.  61 ;  Bamfield  v.  Tapper,  7  Ex  R  27. 
"  Tumey  v.  Dodwell,  3  E.  <b  B.  136 ;  Irving  v,  Veitcb,  3  M.  &  W.  90  ; 
Gk>wan  v.  Foster,  3  B.  d^  Ad.  507. 
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or  upon  any  ratification  after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or  rati- 
fication  shall  be  made  by  some  writing  signed  by  the  party  to 
be  charged  therewith."  The  ratification  under  this  section  is 
something  distinct  from  a  new  promise ;  and,  according  to  the 
Court  of  Exchequer,  "  any  written  instrument  signed  by  the 
party,  which  in  the  case  of  adults  would  have  amounted  to  the 
adoption  of  the  act  of  a  party  acting  as  agent,  will,  in  the  case  of 
an  infant  who  has  attained  his  majority,  amount  to  a  ratification!*'* 
Like  the  acknowledgment  under  the  first  section  of  the  Act,  it 
will  be  valid,  though  it  contains  no  date,  and  does  not  specify  the 
amount  of  the  debt  or  the  creditor's  name ;  for  aU  these  points 
may  be  established  by  oral  testimony.'  An  account  stated  by  an 
infant  may,  equally  with  any  other  contract  he  may  have  entered 
into,  be  ratified  by  him  after  he  attains  his  full  age ; '  but  the 
ratification  must,  in  all  cases,  be  made  before  the  commencement 
of  the  suit  on  the  original  contract/ 

§  998.  §  6  enacts,  that  '*  no  action  shall  be  brought,  whereby 
to  charge  any  person  upon,  or  by  reason  of,  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credity  ability,  trade,  or  dealings  of  any  other  person, 
to  the  intent  or  purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods  upon,'  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith."   This  provision,— which  is  now  in  substance  extended 


>  Hairig  v.  Wall,  1  Ex.  R  130.  In  Mawson  v.  Blane,  10  Ex.  R.  212, 
Martiiiy  B.,  questions  the  above  definition,  and  observes,  **  1  apprehend  a 
ratification  to  be  a  consent  by  a  person  after  he  becomes  of  fuU  age,  to  be 
liable  for  a  debt  contracted  daring  infancy,  expressing  to  the  effect,  that  he 
18  willing  to  affirm  it,  and  treat  it  as  valid." 

*  HarUey  v,  Wharton,  11  A.  &  E.  934 ;  3  P.  &  D.  529,  S.  C.  ;  Harris 
«.  Wall,  1  Ex.  R  122  ;  ante,  §  988.  See  Mawson  v.  Blane,  10  Ex.  R 
206.    As  so  the  burthen  of  proof,  see  ante,  §  343. 

'  Williams  v.  Moor,  11  M.  <k  W.  256  ;  overruling  a  distinction  taken 
by  Bayley,  J.,  in  Thornton  v.  lUingworth,  2  B.  <fe  C.  826.  See  ante 
p.  880y  n.  5. 

*  Thornton  v.  lUingworth,  2  B.  &  C.  824  ;  4  D.  A  R  545,  S.  C.  See 
Bateman  v.  Pinder,  3  Q.  B.  574,  cited  ante,  §  988. 

*  The  word  "  upon"  is  obvionrdy  a  misprint. 


'  Swaim  r.  I'hUiipM,  tt  A.  «  Js.  407  ;  a  rt.  dc  r.  44/,  o.  ■. 
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judges  to  be  a  representation  respecting  the  ability  of  the  client, 
which,  consequently,  required  to  be  in  writing. 

§  1000.  In  order  to  come  within  the  meaning  of  the  Act,  it  is 
not  necessary  that  the  action  should  be  brought  directly  upon  the 
representation  ;  but  where  a  plaintiff  sought,  in  an  action  for 
money  had  and  received,  to  recover  the  value  of  goods  which  he 
had  supplied  to  a  third  party  on  the  defendant's  representation, 
and  which  had  been  sold  by  such  third  party,  and  the  proceeds 
paid  to  the  defendant,  the  Court  held  that,  as  the  plaintiff's 
case  rested  on  the  misrepresentation  alone,  it  directly  fell  within 
the  terms  of  the  Act.*  Perhaps,  had  the  misrepresentation 
formed  only  one  link  in  the  chain  of  fraud,  by  which  the  plaintiff 
had  been  deprived  of  his  goods,  the  result  might  have  been 
different.*  The  Act  also  applies  to  a  misrepresentation  made  by 
one  partner  respecting  the  credit  of  the  firm.*  Where  several 
false  representations  respecting  a  man's  character  have  been  made 
by  different  persons,  or  when  the  same  person  has  made  one  repre- 
sentation  in  writing  and  another  in  conversation,  the  action  will 
be  maintainable,  if  the  jury  are  of  opinion  that  the  plaintiff  was 
mainly  or  even  partially  induced  by^  the  writing  declared  on  to 
give  the  credit  which  occasioned  the  loss/ 

§  1001.  To  take  a  case  out  of  the  Real  Property  Limitation 
Aety  the  several  acknowledgments  mentioned  therein  must  all 
be  in  writing  and  duly  signed.  Thus,  UAder  §  14,  '*  an  acknow- 
ledgment of  the  title  of  the  person  entitled  to  any  land  or 
rent,"  must,  in  order  to  neutralise  the  effect  of  his  discontinuance 
of  the  possession,  or  of  the  receipt  of  the  profits,  or  of  rent,  be 
"  given  to  him  or  his  agent  in  writing,  signed  by  the  person  in 
possession,  or  in  the  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent."  So,  under  §  28,  '*  an  acknowledgment 
of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption," 

»  Hadock  «.  Fergusson,  7  A.  &  B.  86  ;  2  N.  &  P.  269,  S.  C.  -  Id, 

*  Devaux  v.  Steinkeller,  6  Bing.  N.  C.  84 ;'  8  Scott,  202,  a  C. 

*  Wade  V.  Tatton,  25  L.  J.,  C.  P.,  240. 

*  3  &  4  Will  4,  c  27  ;  extended  to  Ireland  by  6  &  7  Vict,  c.  54,  and 
7  &  8  Vici,  c.  27.     See  ante,  p.  83,  n.  4. 
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moderate  rent,  on  an  agreement  for  a  term  of  twenty-one  years ;  *' 
— ^it  was  held,  that^  as  this  arrangement  was  never  carried  into 
effect,  the  letter  written  with  a  view  to  it  could  not  be  regarded  as 
an  acknowledgment  of  title,  within  the  meaning  of  §  14  of  the 
Act.' 

§  1003.  Again,  the  Act  passed  in  1833  for  the  Amendment  of 
the  Law,'  after  enacting  that  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  of  covenant  or  debt  upon  any  bond  or 
other  specialty,  or  of  debt  or  scire  facias  upon  recognizance,  must 
be  brought  within  twenty  years  after  the  cause  of  such  actions 
or  suits,^  provides,  that  *'  if  any  acknowledgment  shall  have  been 
made,  either  by  writing  signed  by  the  party  liable  by  virtue  of  such 
indenture,  specialty,  or  recognizance,  or  his  agent,  or  by  part  pay- 
ment or  part  satisfaction,  on  account  of  any  principal  or  interest 
being  then  due  thereon,'*  the  plaintiff  may  bring  his  action  for  the 
money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
twenty  years  after  such  acknowledgment.* 

§  1004.  With  respect  to  acknowledgments  by  signed  writings 
under  this  Act,  it  seems  to  be  clear^  that  the  amount  need  not  be 
specified  in  them  any  more  than  in  acknowledgments  under  Lord 
Tenterden's  Act;  but  if  anything  be  due,  the  amount  may  be 
proved  by  parol  evidence.*  The  acknowledgment,  however,  must 
contain  an  admission  of  an  actually  existing  debt,  and  if  it  merely 
show  that  a  debt  was  due  at  some  prior  time,  it  will  not  suffice. 
Whether  an  acknowledgment  made  to  a  third  party  will  satisfy 
the  Act  is  still  a  moot  point  ;^  but  where  a  mortgagor,  in  assigning 
his  equity  of  redemption,  had  recited  that  all  interest  was  paid 
upon  the  mortgage,  the  Court  held,  in  an  action  brought  by  the 
mortgagee  against  the  mortgagor  on  the  original  mortgage,  deed, 

*  Doe  V.  Edmonds  6  M.  &  W.  295.  See  Doe  v.  Beckett,  4  Q.  B.  601, 
and  cases  cited  in  four  preceding  notes.  -  3  <fe  4  Will.  4,  c  42. 

»  §  3,  set  out,  ante,  p.  85,  n.  1.  The  Irish  Act,  16  &  17  Vict.,  c.  1 13, 
contains  a  somewhat  similar  provision,  in  §  20. 

*  §  5 ;  and  16  &  ir  Vict,  c.  113,  §  23,  Jr. 

*  Howcutt  V.  Bonser,  3  Ex.  R.  496,  per  Parke,  B.  ;  see  ante,  §  988. 

*  Id.  491. 

'  Id.  491,  499,  500  ;  Forsyth  v.  Bristowe,  8  Ex.  R.  716.  See  ante,  §  98B. 
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of  such  bill,  on  one  of  the'  said  parts,  and  signed  by  the  acceptor 
or  some  person  duly  authorised  by  him." 

§  1006,  The  Merchant  Shipping  Act  of  1854,  among  other 
protections  which  it  afifords  to  merchant  seamen,  enacts,  that  the 
master  of  every  ship,  except  ships  of  less  than  eighty  tons 
exclusively  employed  in  the  coasting  trade,  shall  enter  into  an 
agreement  with  every  seaman  whom  he  carries  to  sea  from  any 
port  of  the  United  Kingdom  as  one  of  his  crew,  which  agreement 
must  be  in  a  form  sanctioned  by  the  Board  of  Trade, — must  be 
dated  at  the  time  of  the  first  signature  being  attached  to  it, — 
must  contain  a  variety  of  particulars  specified  in  the  Act, — and 
must  be  signed  first  by  the  master  and  afterwards  by  the  seaman; 
and  the  signature  of  the  seaman  must  be  duly  attested  in  the 
case  of  a  foreign-going  ship  by  a  shipping-master,  and  in  the 
case  of  a  home-trade  ship,  either  by  a  shipping-master  or  by 
some  other  witness;  and  in  either  event,  before  the  seaman 
executes  the  instrument  it  must  be  read  over  and  explained  to 
him,  or  at  least  the  witness  must  ascertain  that  he  understands 
its  meaning.*  The  same  statute  also  enacts,  in  §  142*,  that  "in 
the  case  of  every  boy  bound  apprentice  to  the  sea  service  by  any 
guardians  or  overseers  of  the  poor,  or  other  persons  having  the 
authority  of  guardians  of  the  poor,  the  indentures  shall  be  exe- 
cuted by  the  boy  and  the  person  to  whom  he  is  bound  in  the 
presence  of,  and  shall  be  attested  by,  two  justices  of  the  peace, 
who  shall  ascertain  that  the  boy  has  consented  to  be  bound,  and 
has  attained  the  age  of  twelve  years,  and  is  of  sufficient  health 
and  strength,  and  that  the  master  to  whom  the  boy  is  to  be  bound 
is  a  proper  person  for  the  purpose." 

§  1007.  Again,  under  the  Acts  for  regulating  Hackney  and 
Stage  Carriages  within  the  Metropolitan  Police  Districts  of 
London  and  Dublin,  no  proprietor  of  such  carriages  can  enforce 

'  17  &  18  Yioi,  a  104,  §§  149,  150,  155.  As  to  how  the  agreement 
is  to  be  attested  if  the  seaman  is  engaged  iu  a  Colomal  or  foreign  port,  see 
§§  159,  160.  As  to  what  attestation  is  necessary  when  the  agreement  is 
altered  by  the  consent  of  all  parties,  see  §  163.  As  to  how  releases  between 
master  and  seamen  are  to  be  attested  and  proved,  see  §  175. 
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of  general  or  quarter  sessions,  other  than  those  against  snmmarj 
convictions,  orders  of  removal,  orders  under  any  statute  relating 
to  pauper  lunatics,  orders  in  bastardy,  or  any  proceedings  by 
virtue  of  any  Act  relating  to  the  revenue,  must  specify  in  writing 
the  particular  grounds  of  appeal,  and  be  signed  by  the  person 
giving  the  same,  or  his  attorney  on  his  behalf.* 

§  1009.  Under  the  Poor-law  Amendment  Acts,  no  pauper  can  be 
removed  from  one  parish  to  another,  unless  by  written  consent, 
until  twenty-one  days  after  notice  of  chargeability  in  writing, 
accompanied  by  a  copy  or  counterpart  of  the  order  of  removal^ 
and  by  a  statement  of  the  grounds  of  removal  under  the  hands  of 
the  overseers  or  guardians  of  the  parish  obtaining  such  order,  or 
any  three  or  more  of  sttch  guardians^  shall  have  been  sent  by  them 
through  the  post  or  otherwise  to  the  overseers  of  the  parish  to 
whom  such  order  shall  be  directed;'  and  no  appeal  can  be 
heard  against  such  order,  unless  the  overseers  or  guardians  of  the 
appellant  parish,  or  any  three  or  more  of  such  guardians,  shall, 
with  a  notice  of  appeal,  or  fourteen  days  at  least  before  the  first 
day  of  the  sessions  at  which  such  appeal  is  intended  to  be  tried, 
have  sent  or  delivered  to  the  overseers  of  the  respondent  parish 
a  statement  in  writing  under  their  hands  of  the  grounds  of  appeal.* 
The  notice  of  appeal,  as  also  the  statement  of  grounds  of  appeal, 
may  be  transmitted  through  the  post  ;^  and  the  fourteen  days  will 
be  calculated  from  the  time  when,  according  to  the  usual  coarse 
of  post,  the  notice  ought  to  reach  the  respondents.'  In  construing 
these  provisions,  the  Court  of  Queen's  Bench  has  held  that 
although  notices  of  appeal  may  be  signed  by  the  attorney  on 
behalf  of  the  appellant  parish,*  notices  of  chargeability,  and 
statements  of  grounds  of  removal  and  of  appeal  must  respectively 
bear  the  signatures  of  the  overseers  or   guardians.'    They  will, 

Rawlins  v.  West  Derby,  2  Com.  B.  72.     As  to  the  Irish  law,  see  13  &  H 
Vict.,  c  69,  §  75.  *  12  &  13  Vict.,  c.  45,  §§  1  «t  2. 

2  4  &  5  WiU.  4,  c.  76,  §  79  ;  11  &  12  Vict.,  c.  31,  §§  2,  9. 

'  4  &  5  Will  4,  c.  76,  §  81.  *  14  &  15  Vict.,  c.  105,  §  10.  . 

*  R.  V,  SlawBtono,  18  Q.  B.  388. 

*  B.  V.  Middlesex,  1  L.  M.  <b  P.  621  ;  R  v.  Carew,  id.  626,  n. 

"  R  V.  Derby,  1  L.  M.  &  P.  660,  per  Patteson,  J.  ;  R.  «.  Middlesex,  id. 
625,  per  id.  ;  R  v.  Worcester,  5  Q.  B.  508,  n.  ;  R  v.  Surrey,  id.  506. 
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like  conyenient  rule  has  also  been  adopted  in  reference  to  all 
orders  and  other  documents  emanating  from  the  Commissioners 
of  Customs.* 

§  1011.  In  considering  how  and  when  the  signatures  rendered 
necessary  by  these  several  Acts  may  be  affixed  by  proeuratian^ 
attention  must  be  paid  to  the  language  employed  by  the  Legisla- 
ture in  each  particular  case.  In  some  cases,  as  for  instance  in 
those  which  faU.  within  the  7th  section  of  the  Statute  of  Frauds/ — 
the  third  part  of  the  Merchant  Shipping  Act,  1854,* — the  7th, 
17th,  and  62nd  sections  of  the  Voters*  Kegistration  Act,* — the 
28rd  section  of  the  English  Act,  and  the  36th  section  of  the  Irish 
Act,  for  Begulating  Metropolitan  Public  Carriages,' — ^the  5th,  and 
6th  sections  of  Lord  Tenterden's  Act,* — the  2nd  and  4th  sections 
of  the  respective  Sculpture  Copyright  Acts,' — and  the  14th  and 
28th  sections  of  the  Heal  Property  Limitation  Act,'  it  seems  to  be 

Uameni  or  otherwise  required  to  be  issued,  made,  signified,  or  done  by  or 
under  the  hands  of  the  said  Commissioners,  or  by  or  under  the  hands  of 
any  three  or  more  of  them,  every  such  warrant,  appointment,  authority, 
approval,  instrument,  or  act  may  be  issued,  made,  signified,  or  done  by  or 
under  the  hands  of  any  two  or  more  of  the  said  Commissioners,  and  when 
so  issued,  made,  signified,  or  done  as  aforesaid,  shall  be  binding  and  have 
the  same  efiect,  to  all  intents  and  purposes,  as  if  issued,  made,  signified,  or 
done  by  or  under  the  hands  of  the  said  CommissionerB,  or  by  or  under  the 
bands  of  any  three  or  more  of  them,  as  the  case  may  require." 

•  16  <k  17  Vict.,  c  107,  §  8,  enacts,  that  ^' every  order,  document,  or 
instrument  required  by  law  to  be  under  the  hands  of  the  Commissioners 
of  Customs,  but  not  required  to  be  signed  by  two  or  more  of  them,  being 
attested  by  the  signature  of  any  one  of  such  Commissioners,— and  every 
order,  document,  or  instrument  required  by  any  law  to  be  imder  the  hands, 
or  under  the  hands  and  seals,  of  the  Commissioners  of  Customs,  being 
attested  by  the  hands,  or  the  hands  and  seals,  of  two  or  more  of  such 
Commissioners, — shall  be  deemed  to  be  an  order,  document,  or  instrument 
under  the' hands,  or  under  the  hands  and  seals,  as  the  case  may  be,  of  the 
Commissioners  of  Customs." 

^  Ante,  §  929.       '  Ante,  §  1006.       *  Ante,  §  1008.       *  Ante,  §  1007. 

•  Ante,  §§  997,  998 ;  Hyde  t?.  Johnson,  2  Bing.  N.  C.  776 ;  3  Scott,  289, 
S.  C. ;  Gibson  v,  Baghott,  5  C.  <fe  P.  211,  per  Parke,  B. 

/  38  Geo.  3,  c.  71,  §  2;  54  Geo.  3,  c  56,  §  4. 

•  Ante,  §  1001.  See  Corp.  of  Dublin  v.  Judge,  11  Ir.  Iaw  R  8,  where 
held)  that  an  acknowledgment  of  title  signed  by  a  third  party  for  and  in  the 
presence  of  the  person  in  possession,  who  was  too  ill  to  write,  was  sufiicient 

o  satisfy  the  Act. 
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his  principal  by  surrendering  a  lease  not  exceeding  the  term  of 
three  years,  unless  he  be  duly  authorised  in  writing,  he  may,  under 
a  mere  oral  authority,  enter  into  a  contract  for  the  sale  of  lands ; 
or  for  the  sale  of  merchandise  above  the  value  of  ten  pounds.* 
It  may  here  be  added  that  an  auctioneer  is  regarded,  at  the  time 
of  the  auction,'  as  the  agent  of  both  vendor  and  purchaser, 
whether  the  subject  of  the  sale  be  lands  or  goods ;  and  if  the 
whole  contract  can  be  made  out  from  the  memoranda  and  entries 
signed  by  him,  it  is  sufficient  to  bind  them  both.' 

§  1013.  Besides  the  Acts  noticed  above,  and  many  others  of  a 
like  nature,  which  require  certain  transactions  to  be  evidenced  by 
writing,  a  cloud  of  statutes  might  be  mentioned,  which,  in  order 
to  give  validity  to  documents,  render  it  necessary  that  they  should 
be  executed  or  attested  in  a  particular  form.  It  is  not  here 
intended  to  enumerate  these  statutes;  but  before  leaving  the 
subject  it  may  be  observed  that  registers  of  marriages,  whether 
in  this  country,^  or, — since  the  1st  January,  1852, — ^in  India;* 
assignments  of  copyright,  and  consents  of  the  proprietors  of 
books  to  their  sale  by  a  stranger,*  if  respectively  granted  before 
the  1st  of  July,  1842 ; '  similar  assignments  and  consents  under 
the  Sculpture  Copyright  Acts;'  assignments  of  bail  bonds;* 
the  protest  by  any  person  other  than  a  notary  public,  of  an 
inland  bill  of  exchange  of  the  valve  of  202.  and  upwards,  whether 
such  protest  be  for  non-acceptance  or  non-payment;"  the  deed 


»  Ante,  §§  917,  931,  932 ;  1  Sog.  V.  &  P.  186.     See  7  M.  &  W.  343. 

^  But  at  that  time  only,  Mews  v,  Carr,  1  H.  &  N.  484. 

'  Emmerson  v,  Heelis,  2  Tannt  38 ;  White  v.  Proctor,  4  Taunt.  290  ; 
Kenwortiiy  v.  Sohofield,  2  B.  <&  C.  945  ;  4  D.  <b  R.  556,  S.  C.  ;  Wood  v. 
Midgley,  2  Sm.  &  Gif.  115  ;  3  Sug.  V.  &  P.  188—191. 

•  6  &  7  Will  4,  c.  85,  §  23  ;  6  <fe  7  WilL  4,  c.  86,  §  31 ;  12  &  13  Vict, 
c  68,  §  11.  »  14  &  15  Vict.,  c.  40,  §  11. 

•  8  Anne,  c.  19,  §  1 ;  Davidson  v,  Bohn,  6  Com.  B.  456  ;  JeffezyB  v. 
Booaey,  4  H.  of  L.  Cas.  994 — 996,  per  Lord  St.  Leonards. 

'  When  the  Act  of  5  <b  6  Vict.,  c.  45,  came  into  operation. 
»  38  Geo.  3,  a  71,  §  2  •  54  Geo.  3,  c.  56,  §  4. 

•  4  Anne,  c.  16,  §  20. 

"  9  &  10  WilL  3,  c  17,  §  1 ;  3  &  4  Anne,  c.  9,  §  6.  These  protests 
are  very  unusual,  and  of  little,  if  any,  use.  See  Windle  v.  Andrews,  2  B.  & 
A.  696  ;  2  Stark.  R.  425,  S.  C. 
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These  provisions,  which  were  passed  into  law  by  the  Legislature, 
in  order  to  secure  to  indigent  and  ignorant  defendants  due  infor- 
mation of  the  nature  and  effect  of  the  documents  they  are  called 
upon  to  sign,  and  thus  to  protect  them  against  the  practices  of 
hard  designing  plaintiffs,  are  so  stringent  in  themselves,  and  have 
been  so  strictly  interpreted  by  the  Courts,  that  it  behoves  credi- 
tors, when  seeking  to  obtain  these  securities,  to  take  the  greatest 
care  that  their  debtors  literally  comply  with  the  directions  of 
the  Act.* 

§  1015.  First,  the  attesting  witness  must  be  an  actual  attorney,* 
though  it  is  not  necessary  for  him  to  have  taken  out  his  certifi- 
cate.' Secondly,  if  the  defendant  introduces  a  person  as  an 
attorney,  he  will  be  estopped  from  afterwards  denying  his  cha- 
racter, at  least  unless  he  can  clearly  show  that  he  acted  in 
ignorance.*  Thirdly,  the  attorney  attending  on  behalf  of  the 
defendant  must  be  some  person  other  than  the  attorney,  or  the 
attorney's  agent,  acting  for  the  plaintiff;'  and  though  the  statute 
does  not  require  that  the  plaintiff  should  employ  an  attorney,  yet 
as  he  seldom,  in  fact,  proceeds  in  Hiese  matters  without  the 
assistance  of  one,  it  ought  to  be  perfectly  clear,  in  the  event  of 
a  single  attorney  being  present,  that  he  was  acting  exclusively  on 
behalf  of  the  defendant.*  Fourthly,  it  is  not  necessary  that  the 
attorney  should  be  originally  or  spontaneotfsly  named  by  the 
defendant,  or  that  he  should  come  to  the  place  of  meeting  at  his 
request ;  but  if  he  remains  there  at  the  defendant's  request,  and 
is  clearly  and  expressly  adopted  by  him  as  his  attorney,  this  will 


'  See  Mr.  RobinBon's  useftil  little  book  on  the  Law  of  Warrants  of 
Attorney,  34 — 57.  ^  Paul  v.  Cleaver,  2  Taunt.  360. 

^  Holgate  r.' Slight,  2  L.  M.  <b  P.  662,  per  Erie,  J.,  overruliDg  Verge  r. 
Dodd,  Tidd's  New  Pract.  279,  280,  as  an  authority  since  the  New  Attor- 
ney Act. 

*  Cox  V.  Cannon,  4  Bing.  N.  C.  463 ;  6  Dowl.  625,  S.  C.  ;  Jeyes  t. 
Booth,  1  B.  (k  P.  97  ;  Wallace  v.  Brockley,  5  Dowl.  696  ;  Price  v.  Carter, 
7  Q.  B.  838,  per  Patteson,  J. 

'  Mason  v.  Kiddle,  5  M.  is  W,  513  ;  a  C.  nom.  Mason  v.  Piddle,  8 
DowL  207  ;  Rising  v.  Dolphin,  8  DowL  309 ;  Pryor  v.  Swaine,  2  DowL  & 
L.  37,  per  Coleridge,  J.  ;  Hirst  v,  Hannah,  17  Q.  B.  383. 

•  Sanderson  v,  Westley,  6  M.  &  W.  98, 100,  per  Alderaon,  R  ;  8  DowL  412, 
a  C. ;  Cooper  v.  Grant,  12  Com.  B.  164 ;  Hirst  v.  Hannah,  17  Q.  B.  383. 
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witness  must  distinctly  state  two  things;  first,  that  he  is  the 
attorney  of  the  party  executing  the  instrument ;  and  next,  that  he 
9ub$cribe8  as  such* 

§  1017.  No  precise  form  of  words  is  rendered  necessary  by  the 
Act,  but  those  used  must  be  such  as  to  enable  the  Courts,  either 
directly,  or  by  necessary  inference,  to  collect  both  the  above  facts/ 
Where,  therefore,  the  attestation  was  as  follows: — "Witness, 
A.  B.,  defendant's  attorney,  named  by  him,  and  attending  at  his 
request ; " ' — or,  "  Signed  by  the  above-named  M.,  in  the  presence 
of  us,  of  whom  the  said  A.  is  the  attorney  expressly  named  by 
him,  and  acting  at  his  request,  and  by  whom  the  above  written 
warrant  of  attorney  was  read  over,  and  the  nature  and  effect 
thereof  explained  to  the  said  M.  before  the  execution  thereof  by 
him.  A.  attorney.  B.;"' — or,  "Witnessed  by  me,  W.,  as  the 
attorney  of  the  said  N.«  attending  at  the  execution  hereof  at  his 
request,  and  expressly  named  by  him.  W.  of  Prescott,  Lanca- 
shire;"*— the  Courts  held  that  the  instruments  were  respectively 
invalid,  as  no  one  of  the  attestation  clauses  stated  that  the  witness 
subscribed  as  the  defendant's  attorney.  So,  where  the  attestation 
was  in  the  following  form ; — "  Signed  by  A.  in  my  presence,  and 
I  subscribe  myself  as  attorney  for  the  said  A.,  expressly  named 
by  him  to  attest  his  execution  of  these  presents  ;^* — ^it  was  held, 
though  with  some  doubt,  to  be  insufficient,  as  containing  no 
distinct  declaration  by  the  attesting  witness  of  his  being  the 
attorney  for  the  defendant* 

§  1018.  Where,  however,  the  attestation  was  a  follows: — 
'*  Signed,  sealed,  and  delivered  in  the  presence  of  E.  F.,  attorney 
for  the  said  C.  C,  and  expressly  named  by  him,  and  attending  at 
his  request.    And  I  hereby  subscribe  myself  to  be  the  attorney 


■  Per  Parke,  B.,  in  Hibbert  v.  Barton,  10  M.  <fe  W.  683,  684. 

'  Poole  V,  Hobbs,  8  DowL  113,  per  Coleridge,  J.,  recognised  and  acted 
upon  in  5  Q.  B.  184.  See  alao  Potter  v.  Nicholson,  8  M.  ^r  W.  294  ;  9 
BowL  808,  S.  0. 

*  Everard  v.  Poppleton,  5  Q.  B.  181. 

«  Hibbert  v.  Barton,  10  M.  &  W.  678  ;  2  Dowl  N.  S.  434,  S.  C.  See 
also  Pocock  V.  Pickering,  18  Q.  B.  789. 

«  EUdngton  v.  Holland,  9  M.  &  W.  669 ;  1  DowL  N.  a  643/a  0. 
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apply  to  them.^  But  the  Act  extends  to  warrants  of  attorney 
executed  abroad,  if  sought  to  be  enforced  in  this  country ;  for  the 
evil,  which  is  intended  to  be  remedied,  affects  such  instruments, 
equally  with  those  .which  are  executed  at  home.*  The  Legislature, 
apparently  by  an  oversight,  has  drawn  a  distinction  between 
warrants  of  attorney  and  cognovits ;  the  Act  applying  equally  to 
all  the  latter  class  of  instruments,  but  being  confined  to  such  of 
the  former  class  as  relate  to  personal  actions.  The  result  is,  that, 
if  a  defendant  in  ejectment  gives  a  warrant  of  attorney  to  confess 
judgment,  no  statutory  execution  is  required ; '  but  if  he  gives  a 
cognovit  for  the  same  purpose,  it  will  be  set  aside  unless  duly 
attested  in  conformity  with  the  Act.^ 

§  1020.  As  the  above  provisions  were  made  exclusively  for  the 
benefit  of  defendants,  third  parties,  even  though  prejudiced  by 
warrants  of  attorney  or  cognovits  having  been  given  by  such 
defendants  to  other  creditors,  cannot  object  to  these  instruments 
on  the  ground  that  no  attorney  attested  their  execution.'  So, 
where  judgment  has  been  entered  up  on  a  warrant  of  attorney, 
executed  by  a  principal  and  his  sureties,  and  one  of  the  sureties 
has  paid  the  debt  and  recovered  contribution  from  his  co-surety, 
such  co-surety  cannot  set  aside  the  warrant,  and  compel  the 
plaintiff  to  repay  him  the  amount  of  contribution,  on  the  ground 
of  defective  attestation.* 

§  1021.  The  above  decisions  which  relate  to  the  execution  of 
warrants  of  attorney,  and  cognovits,  would  seem  to  be  equally 
applicable  to  satisfaction-pieceSy  which  may  now  be  used  in  any  of 
the  common  law  courts,  in  lieu  of  a  warrant  of  attorney  to  acknow- 
ledge satisfaction  of  a  judgment,  or  a  judge's  fiat  thereon;  provided 
they  be  signed  by  the  plaintiff,  or  his  personal  representative,  and 


*  Chipp  r.  Harris,  5  M.  &  W.  430 ;   Downes  r.  Garbutt,  2  DowL  N.  a 
939,  per  Ck>leridge,  J. 

^  DayiB  v,  Trevanion,  2  DowL  ^  L.  743,  per  WightmaD,  J. 
'  Doe  V.  KiDgston,  1  DowL  N.  S.  263,  per  Patteson,  J. 
^  Doe  V.  Howell,  12  A.  &  E.  696. 

*  Chipp  V.  Harris,  5  Al  &  W.  430.     See  Pinches  v.  Harvey,  1  Q.  B.  869. 

*  Price  V.  Carter,  7  Q.  R  838. 
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the  Court  of  Bankruptcy  that  he  is  indebted  to  the  bankrupt  on  a 
balance  of  accounts,  will  not  justify  the  Court  in  ordering  pay- 
ment of  the  debt  to  the  official  assignee,  unless  it  be  reduced  to 
writing,  and  signed  by  the  witness  after  its  effect  has  been  explained 
to  him  by  an  attorney,  either  expressly  named  by  himself,  or 
named  by  the  Court  to  act  in  his  behalf;  and  unless  such  attorney 
signs  his  name  as  a  witness  to  the  admission  in  a  certain  statutory 
form.*  By  a  rule,  too,  of  the  Insolvent  Debtors'  Court,  every 
schedule  and  balance  sheet,  and  every  amendment  thereto,  filed  by 
the  prisoner  must,  before  he  signs  it,  be  read  over  to  him  by,  or 
in  the  presence  of,  the  attorney  named  in  the  retainer,  and  such 
attorney  must  also  attest  the  prisoner's  signature,  and  verify  the 
reading  over,  the  signatures,  and  the  attestation  by  affidavit.' 

§  1023.  It  may  here  be  convenient  to  notice  briefly  a  few  of  the 
principal  statutes,  which  either  require  or  permit  the  enrolment 
of  particular  instruments.  And  first  as  to  the  Acts  which  render 
enrolment  necessary.  One  of  the  most  important  of  these  is  the 
Mortmain  Act,*  which  enacts,  that  all  conveyances  to  charitable 
uses  shall  be  void,  unless,  among  other  formalities,^  they  be 
enrolled  in  the  Coi^rt  of  Chancery  "  within  six  calendar  months 
next  after  the  execution  thereof."  This  enactment,  however,  does 
not  apply  to  any  conveyance  or  assurance  of  messuages,  lands,  or 
hereditaments  to  or  in  trust  for  the  overseers  of  the  poor,  or  the 
guardians  of  any  parish  or  union,  for  the  purpose  of  providing  a 

the  execution  hereof  as  such  attorney."  For  the  Iriah  law,  see  20  &  21 
Vict,  c.  60,  §  112,  &Sched.  K. 

1  12  <fe  13  Vict.,  c  106,  §  123.  The  form  as  given  in  Sched.  X  to  the 
Act,  ifi  as  follows : — 

"  The  Bankrupt  Law  Consolidation  Act,  1849. 

Admission  of  debt  by  Creditor  of  Bankrupt. 

I,  the  undersigned  J.  K.,  of  do  hereby,  in  open  Court,  confess  that 

I  am  indebted  to  E.  F.  of  ,  a  bankrupt,  in  the  sum  of         ,  upon  the 

balance  of  accounts  between  myself  and  the  said  E.  F. 

(Signed)  J.  K 

Witness, — G.  EL,  attorney  of  one  of  the  Superior  Courts,  and  named 
by  the  said  J.  K.  [or  named  by  the  Court  here],  according  to  the  Bankrupt 
Law  Consolidation  Act,  1849." 

'  Rule  XV.,  Oct.  1,  1838,  cited  in  note  6  to  5  Com.  B.  564. 

'  9  Gea  2,  c.  36,  §§  1  &  3.  'See  ante,  §  1013. 
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including  execution  creditors, — unless  within  twenty-one  days 
after  the  security  or  the  consent  has  been  given,  the  warrant, 
cognovit,  judge's  order,  or  bill  of  sale,  or  a  true  copy  thereof,  be 
filed,  together  with  an  affidavit  of  the  time  when  the  instrument 
was  executed  or  the  consent  was  given,  with  the  officer  acting  as 
clerk  of  the  docquets  and  judgments  in  the  Court  of  Queen's 
Bench. 

§  1025.  All  deeds  and  instruments,  whereby  any  estates  or 
hereditaments  shall  be  purchased,  sold,  leased,  charged,  or 
exchanged  under  the  authority  of  any  Act  relating  to  the  pos- 
sessions and  land  revenues  of  the  Grown,  must  be  enrolled, 
within  six  months  after  their  several  dates,  in  the  office  of  Land 
Revenue  Records  and  Enrolments.^  Similar  enactments  are  con- 
tained in  the  statutes  which  respectively  relate  to  the  possessions 
of  the  Duchy  of  Cornwall,'  and  to  the  possessions  of  her  Majesty 
in  respect  of  the  Duchy  of  Lancaster;'  but  the  instruments 
requiring  enrolment  under  these  Acts  must  be  enrolled  in  the 
offices  of  the  respective  duchies. 

§  1026.  The  Act- for  the  Abolition  of  Fines  and  Recoveries* 
enacts,  in  §  41,  that  no  assurance,  by  which  any  disposition  of 
lands  shall  be  effected  under  that  Act  by  a  tenant  in  tail,  except 
a  lease  not  exceeding  twenty-one  years  at  a  rent  not  less  than 
five-sixths  of  a  rack-rent,  shall  have  any  operation  by  virtue  of 
the  Act,  unless  it  be  enrolled  in  the  Court  of  Chancery  within  six 
calendar  months  after  its  execution ;  while  §  46  provides,  that  the 
consent  of  a  protector  to  the  disposition  of  a  tenant  in  tail  shall, 
if  given  by  a  distinct  deed,  be  void,  unless  the  deed  be  enrolled 
in  Chancery  either  at  or  before  the  time  when  the  assurance  by 
the  tenant  in  tail  shall  be  enrolled.' 

§  1027.  The  Act  of  53  Geo.  3,  c.  141,— which,  though  repealed 


1 


10  Geo.  4,  c.  50,  §63;  2WiIL4,c.  1,  §21;  14&15  Vict,  c.  42,  §  C. 

*  7  <fc  8  Vict,  c  05,  §§  30—36  ;  11  &  12  "Vict.,  c  83,  §  6. 

*  11  &  12  Vict.,  c  83,  §  14.  *  3  <fe  4  Will  4,  a  74. 

^  See  aliio  §§  49,  51,  52,  &  59  of  the  Act,  for  further  provisions  respecting 
enrolment. 
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the  enrolment  clauses  inapplicable  to  cases,  where  the  transaction 
has  not  amounted  to  an  actual  sale  of  an  annuity  for  cash,  bills,  or 
goods/  The  consideration  contemplated  by  the  Legislature  must 
have  been  either  money,  or  something  conyertible  into  money.' 
Where  the  consideration  was  a  pre-existing  debt,  no  memorial 
was  required  to  be  enrolled.^  Again,  a  deed  did  not  require 
enrolment  as  a  grant  of  an  annuity,  unless  the  alleged  grantor 
was  a  party  to  it.  Where,  therefore,  the  grantee  of  an  annuity 
released  two-fifths  of  it  by  a  deed,^  which  was  not  executed  by  the 
grantor,  no  enrolment  of  this  deed  was  held  to  be  necessary.* 
The  grantee  of  an  annuity,  who  has  omitted  to  enrol  a  memorial' 
cannot  profit  by  his  own  default,  and  set  up  the  want  of  registration 
against  the  grantor/ 

§  1028  a.  The  Annuity  Act  of  Geo.  3  had  no  sooner  been 
repealed  *  than  the  repeal  was  discovered  to  be  an  ill-advised  step, 
as  it  prevented  purchasers  from  ascertaining  by  search  what  life 
annuities  or  rent-charges  had  been  granted  by  their  vendors. 
It  was  found  necessary  therefore  in  1855  to  amend  the  amend- 
ment of  1854,  and  a  clause  was  introduced  in  the  Purchasers 
Protection  Act,'  which  enacts  in  substance,  that  no  annuity  or 
rent-charge,  otherwise  than  by  marriage  settlement,  for  life  or 
lives,  or  for  any  term  or  estate  determinable  on  life  or  lives,  shall 
affect  any  hereditaments  as  to  purchasers,  mortgagees,  or  creditors, 
unless  a  memorandum  containing  the  name,  residence,  and 
description  of  the  person  whose  estate  is  intended  to  be  affected, 
and  the  date  of  the  instrument,  and  the  annual  sum  payable,  be 
left  for  registration  with  the  Senior  Master  of  the  Common  Pleas. 

§  1029.  Under  the  Act  relating  to  attorneys  and  solicitors,  the 
written  contract  between  the  articled  clerk  and  the  attorney  or 
solicitor  to  whom  he  is  boimd,  must  be  enrolled  with  one  of  the 


*  Blake  v,  Atteraoll,  2  B.  <k  C.  882,  per  Littledale,  J. 
'  Id. ;  Eratt  v.  Hunt,  2  E.  <b  B.  374. 

'  Doe  V.  Pontifex,  9  Com.  B.  229 ;  Marriage  v.  Marriage,  1  Com.  B.  761. 

^  HumphreyB  v.  Jenkinson,  8  Sz.  R.  684.. 

*  Molton  V.  Camroux,  2  Ex.  It.  487,  495  ;  ante,  §  774. 

*  See  ante,  §  1027. 

'  18  <k  19  Vict.,  c.  15,  §  12. 
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CHAPTER  XIX. 

ADMISSIBILITY   OF   PAROL   EVIDENCE   TO   AFFECT  WRITTEN 

INSTRUMENTS. 

§  1031.  Perhaps  the  most  difficult  branch  of  the  law  of  evidence 
is  that  which  regulates  the  admissibility  of  extrinsic  parol  testi- 
mony to  affect  written  instruments.  In  proceeding  to  discuss  the 
rules  of  law  connected  with  this  subject,  it  will  be  well  to  advert 
to  one  or  two  established  principles,  which  govern  the  interpre- 
tation of  all  writings.  And  first,  in  order  to  put  a  just  con- 
struction upon  the  language  of  any  document,  the  Court  must 
read  the  whole  of  it,  and  must  determine  the  meaning  of  the 
words  employed  in  the  passage  under  discussion,  not  only  by  a 
careful  examination  of  the  immediate  context,  but  also  by  con* 
sidering  the  sense  in  which  the  same  words  have  been  used  in 
other  parts  of  the  instrument.*  For  it  is  obvious,  that  the 
language  of  a  particular  passage  may  be  capable  of  bearing  a 
wider  or  narrower  signification,  when  read  in  connexion  with 
other  parts  of  the  instrument  where  the  same  language  is 
employed,  than  it  would  have  borne,  had  no  such  reflected  light 
been  thrown  upon  it.  For  instance,  suppose  a*  question  to  arise 
respecting  the  meaning  of  the  word  **  close  '*  as  used  in  a  will.  If 
this  expression  were  only  to  occur  once,  evidence  would  be 
admissible  to  show,  that,  in  the  county  where  the  property  was 
situate,  it  denoted  a  farm  ;  but  if  the  word  were  found  in  other 
parts  of  the  will,  in  any  one  of  which  this  enlai^ed  meaning  could 
not  be  applied  to  it,  spch  evidence  would  be  clearly  rejected,  as 
the  Court  would  then  see  that  the  testator  had  used  the  word  in 
its  ordinary  sense,  as  denoting  an  enclosure.*  So  the  word 
''  month,'*  which  denotes  at  law  a  lunar  month,  may  be  shown  by 

'  BhrndeU  «.  Gladstone,  11  Sim.  486  ;  1  PhilL  279,  283,  288»  a  0.  ; 
Bateman  v.  Lord  Boden,  1  Jones  is  Lat.  356,  368 — 370,  per  Sugden^  C. 

2  Richardson  v.  Watson,  4  B.  &  Ad.  787,  799,  per  Parke,  J.  ;  1  K  ^ 
M.  575,  S.  C. 
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§  1034.  Next,  the  terms  of  every  document  must,  in  the  absence 
of  all  parol  testimony,  be  construed  in  their  primary  sense,  unless 
the  context  evidently  points  out  that,  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the  parties, 
they  must  be  understood  in  some  other  and  peculiar  sense.*  But 
it  may  be  said,  what  is  the  primary  sense  of  a  word  ?  and  this  is 
a  question  which,  in  some  cases,  may  be  more  easily  asked  than 
answered.'  It  may,  however,  be  stated  generally,  that  if  the 
language  be  technical  or  scientific,  and  be  used  in  a  matter 
relating  to  the  art  or  science  to  which  it  belongs,  its  technical  or 
scientific  must  be  considered  its  primary  meaning  ;*  but  if,  on  the 
other  hand,  the  expressions  have  reference  to  the  common 
transactions  of  life,  they  will  be  interpreted  according  to  their 
plain,  ordinary,  and  popular  meaning.* 

^  Robertson  v.  French,  4  East,  135, 136,  per  Lord  Ellenborough ;  Mallan 
V.  May,  13  M.  &  W.  517,  per  Pollock,  C.  B.  ;  Ford  v.  Ford,  6  Hare,  490, 
491,  per  Wigram,  V.  C.  ;  Hicks  v.  Sallitt,  23  L.  J.,  Ch.,  671,  678,  per 
Wood,  V.  C.  ;  Boonnan  v.  Johnston,  12  Wend.  673. 

'  See  Doe  v.  Perratt,  6  M.  ib  Gr.  314,  where  the  judges,  in  delivering 
their  opinions  before  the  House  of  Lords,  differed  wid^y  upon  the  question, 
as  to  whether  the  word  "  heir,"  in  a  will,  was  to  be  construed  in  its  technical 
or  popular  sense. 

•  Shore  v,  Wilson,  9  CI.  <k  Fin.  625,  per  Coleridge,  J.  ;  Doe  v.  Perratt, 
6  M.  <k  Gr.  342,  per  Parke,  B. 

*  Bobertson  v.  French,  4  East,  136,  per  Lord  Ellenborough  ;  Shore  v. 
Wilson,  9  CL  <k  Fin.  665,  per  Tindal,  C.  J.  The  roles  for  the  interprotation 
of  wills,  laid  down  by  Vice-chancellor  Wigram  in  his  able  treatise  on  that 
subject,  may  be  safely  applied,  mutato  nomine,  to  aU  other  private  instruments. 
They  are  contained  in  seven  propositions,  as  the  result  both  of  principle  and 
authority,  and  are  thus  expressed  : — **  I.  A  testator  is  always  presumed  to 
use  the  words,  in  which  he  expresses  himself,  according  to  their  strict  and 
primary  acceptation,  unless  firom  the  context  of  the  will  it  appears  that  he 
has  used  them  in  a  different  sense  ;  in  which  case  the  sense,  in  which  he 
thus  appears  to  have  used  them,  will  be  the  sense  in  which  they  are  to  be 
construed.  XL  Where  there  is  nothing  in  the  context  of  a  will,  from  which 
it  is  apparent  that  a  testator  has  used  the  words,  in  which  he  has  expressed 
himself^  in  any  other  than  their  strict  and  primary  sense,  and  where  his  words 
so  interpreted  are  sensible  with  refereiice  to  extrinsic  circwnstances^  it  is  an 
inflexible  rule  of  construction,  that  the  words  of  the  will  shall  be  interpreted 
in  their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and  although  the  most 
conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary 
flense  be  tendered.     lU.  Where  there  is  nothing  in  the  context  of  a  will. 
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antiquity,  is  founded  on  the  obvious  inconvenience  and  injustice 
that  would  result,  if  matters  in  writing,  made  by  advice  and  on 
consideration,  and  intended  finally  to  embody  the  entire  agree- 
ment between  the  parties,  were  liable  to  be  controlled  by  what 
Lord  Coke  expressively  calls,  "the  uncertain  testimony  of 
slippery  memory.*"  When  parties  have  deliberately  put  their 
mutual  engagements  into  writing,  in  such  language  as  imports  a 
legal  obligation,  it  is  only  reasonable  to  presume,  that  they 
have  introduced  into  the  written  instrument  every  material  term 
and  circumstance ;  and,  consequently,  all  parol  testimony  of 
conversations  held  between  the  parties,  or  of  declarations  made 
by  either  of  them,  whether  before,  or  after,  or  at  the  time  of, 
the  completion  of  the  contract,  will  be  rejected;  because  such 
evidence,  while  deserving  far  less  credit  than  the  writing  itself,  would 
inevitably  tend,  in  many  instances,  to  substitute  a  new  and  different 
contract  for  the  one  really  agreed  upon,  and  would  thus,  without 
any  corresponding  benefit,  work  infinite  mischief  and  wrong.* 

§  1086.  Independent,  too,  of  all  considerations  of  convenience, 
the  Legislature  has,  by  positive  enactment,  adopted  the  same  rule 
in  several  cases  as  an  arbitrary  and  absolute  one ;  and  by 
requiring  certain  dispositions  of  property,  and  other  transactions, 
to  be  evidenced  by  writing, — as,  for  instance,  wills,  conlsracts 
within  the  Statute  of  Frauds,  and  the  like,' — has  rigidly  excluded 
aU  parol  testimony  tending  to  vary  the  terms  contained  in  the 
written  instrument.'*  But  though  the  statutory  rule  will  perhaps 
be  more  strictly  enforced,  than  that  which  rests  on  the  common 
law  alone,  because,  in  the  former  case,  to  relax  the  rule  in  any 
degree,  is  to  the  like  extent  to  repeal  the  particular  Act  which 
renders  the    writing   necessary;* — ^yet,    at  the  present  day,   it 


*  Lady  Eatland's  case,  5  Eep.  26  a,  let  Res. 

«  Preston  «.  Merceau,  2  W.  BL  1249  ;  Rich  v.  Jackflon,  4  Bro.  Ch.  R 
619,  per  Lord  Thurlow  ;  Adams  v,  Wordley,  1  M.  &  W.  374  ;  Parteriche 
V.  Powlet,  2  Atk.  383,  x>er  Lord  Hardwicke  ;  Bogert  v.  CaumaD,  Anthon's 
R.  70 ;  Bayard  v.  Malcolm,  1  Johns.  467,  per  Kent,  C.  J. 

»  See  ante,  §  908,  et  seq.  *  Wigram  on  Wills,  4,  7,  8,  117,  118. 

*  Id.  ;  Miller  ».  Trarers,  8  Bmg.  250,  251 ;  Doe  v.  Hisoocks,  6  M.  <k  W. 
369  ;  Clayton  v.  Lord  Nugent,  13  M.  &  W.  205,  per  Alderaon,  B.,  208, 
per  Rolfe,  B. 
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randum  of  the  transaction,  or  an  informal  receipt  for  the  money, 
and  not  as  containing  the  terms  of  the  contract  itself.'  So,  where 
a  person,  after  having  agreed  to  hire  a  horse,  had  given  the  owner 
a  card,  on  which  he  had  written  in  pencil,  '*  six  weeks  at  two 
guineas,  W.  H.,"  the  owner  was  allowed  to  prove  hy  parol  evidence, 
not  indeed  a  different  time  of  hiring  or  a  larger  rate  of  payment 
than  those  stated  in  the  memorandum,  but  an  additional  term  of 
the  contract,  namely,  that  all  accidents  occasioned  by  the  shying 
of  the  horse  should  be  at  the  risk  of  the  hirer.'  Again,  in  the 
sale  of  a  chattel  under  the  value  of  102.,  an  auctioneer  is  not 
bound  by  the  description  of  the  article  contained  in  the  unsigned 
printed  catalogue ;  but  if  when  the  article  was  put  up  to  auction, 
he  publicly  stated  in  the  hearing  of  the  purchaser  that  the 
description  was  incorrect,  he  will  be  entiUed  to  a  verdict  for  the 
price  on  giving  parol  proof  of  such  statement.' 

§  1038/  Having  thus  pointed  out  the  class  of  written  instru- 
ments to  which  the  rule  applies,  it  may  next  be  observed  that  the 
rule  is  not  infringed  by  the  admission  of  parol  evidence,  under 
the  proper  plea,'  showing  that  the  instrument  is  altogether  void, 
or  that  it  never  had  any  legal  existence  or  binding  force,  either  by 
reason  of  forgery  or  fraud,  or  for  the  illegality  of  the  subject- 
matter,  or  for  want  of  due  execution  and  delivery.*  For  instance, 
— to  illustrate  the  last  ground  of  invalidity  first, — ^it  may  be  shown 
by  parol  evidence,  either  that  an  instrument,  apparentiy  executed 
as  a  deed,  had  really  been  delivered  simply  as  an  escrow,'  or 
that  a  document,  signed  as  an  agreement,  had  not  been  intended 
by  the  parties  to  operate  as  a  present  contract,  but  that  it  was 
meant  to  be  conditional  on  the  happening  of  an  event  which  had 
never  occurred.*  Fraud  practised  by  the  party  seeking  the  remedy 

*  AUen  V.  Pink,  4  M.  <fc  W.  140,  143,  144  ;  6  DowL  668,  S.  C. 

^  Jeffery  v.  Walton,  1  Stark.  R  267.  For  other  inatanoes,  see  ante, 
§377. 

'  Eden  v.  Blake,  13  M.  <fe  W.  614.  As  to  examinations  of  prisonera,  see 
ante,  §§  816,  817.  *  Gr.  Ev.,  §  284,  in  part.  *  Ante,  §  267. 

•  Collins  V.  Blantem,  2  Wils.  341  ;  1  Smith  Lead.  Ca.  164—170  ;  id. 
4th  ed.,  263 — 288,  S.  C,  and  cases  there  cited  in  the  notes  ;  Paxton  v. 
Popham,  9  East,  421,  422,  per  Ellenborot^h. 

'  Murray  v.  Earl  of  Stair,  2  B.  &  0.  82  ;  3  D.  <b  R  278,  S.  0. 

«  Pym  V.  CampbeU,  26  L.  J.,  Q.  B.,  27Y  ;  6  E.  <fe  B.  370,  S.  C.  ;  Davis 
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of  objects  forbiddeny  either  by  statute,  or  by  common  law;* 
or  that  the  writing  was  obtained  by  duress  ;*  or  that  the  party 
was  incapable  of  binding  himself  by  reason  of  some  legal  impedi- 
ment, such  as  infancy,  coverture,"  idiotcy,  insanity,  or  intoxica- 
tion;^ or  that  the  instrument  came  into  the  hands  of  the 
plaintiff  without  any  absolute  and  final  delivery  by  the  obligor 
or  party  charged.* 

§  1040.  The  v^ant  or  failure  of  consideration  may  also  be  proved 
by  parol  evidence,  showing  that  the  written  agreement  is  not 
binding;*  unless  it  be  under  seal,  which  in  the  absence  of  fraud, 
is  conclusive  evidence  of  a  sufficient  consideration/  But  further, 
if  no  consideration  is  stated  in  a  deed,  the  party  will  be  allowed 
to  prove  one  by  extrinsic  evidence ;'  and  if  the  deed  is  expressed 
to  be  made  "  for  divers  good  considerations,"  it  may  be  averred 
and  proved  by  parol  that  the  bargainee  gave  money  for  his 
bargain.*  The  onus,  however,  of  proving  the  consideration  will, 
in  such  a  case,  lie  on  the  party  claiming  under  the  deed ;  for 
the  mere  statement  in  the  operative  part  of  an  ins^ument  that 
it  was  made  for  good  and  valuable  consideration  will  not  suffice 
to  raise  a  presumption,  as  against  parties  disputing  the  validity  of 
the  deed,  that  any  substantial  consideration  has  ever  in  fact  been 
given.**^  Again,  if  an  instrument  under  seal  specifies  any  particular 
consideration,  as,  for  instance,  love  and  affection,  and  omits  all 
mention  of  any  other  consideration,  no  extrinsic  proof  ol  another 


»  Collins  V.  Blantem,  2  Wila.  347  ;  1  Smith  Lead.  Ca.  154, 168,  n.  ;  id. 
4th  ed.,  263,  279,  S.  C.  ;  Benyon  v,  Nettlefold,  3  M.  &  Gord.  94.  See 
also  Biggs  V.  Lawrence,  3  T.  E.  454  ;  WaymeU  v,  Keed,  6  T.  R.  600  ;  Doe 
V.  Ford,  3  A.  <fe  E.  649  ;  Sinclair  v.  Stevenson,  1  0.  <b  P.  582  ;  Korman  v. 
Cole,  3  Esp.  *253. 

«  2  Inst.  482,  483 ;  B.  N.  P.  172  ;    5  Com.  Dig.  Plead.  2,  W.  18—23. 

»  Id. 

*  B.  N.  P.  172  ;  Barrett  v.  Buxton,  2  Aik.  167,  per  Prentiss,  J. 

»  B.  N.  P.  172 ;  Clark  v.  Gifford,  10  Wend.  310  ;  U.  S.  v.  Leffler,  11 
Peters,  86. 

«  Foster  v,  JoUy,  1  C.  M.  «fe  R  707,  708  ;  SoUy  v.  Hinde,  2  Cr.  &  Mee. 
516  ;  Abbott  v,  Hendricks,  1  M.  &  Gr.  791,  794—796  ;  ante,  §  936. 

'  Ante,  §  73.  »  Peacock  v.  Monk,  1  Ves.  Sen.  128. 

»  2  Ph.'  Ev.  353  ;  TuU  v,  Parlett,  M.  &  M.  472,  per  Tindal,  C.  J. 

»"  Kelson  v.  Kelson,  10  Hare,  385,  per  Wood,  V.  C. 


924  Bn^LS   TO   REFORM   OR   RESCIND    WRITINGS.  [PART  H. 

necessary  to  satisfy  the  Court  that  the  mistake  was  made  on  hotii 
sides  ;  *  or  to  rescind  the  instrument, — in  which  case,  though  con- 
clusive proof  of  error  or  surprise  on  the  plaintiff's  part  alone  will 
suffice,'  it  must  appear  that  the  mistake  was  one  of  vital  import- 
ance.' In  either  of  these  cases,  if  the  defendant  by  his  answer 
denies  the  case  as  set  up  by  the  plaintiff,  and  the  latter  simply 
relies  on  the  verbal  testimony  of  witnesses,  and  has  no  docu- 
mentary evidence  to  adduce, — such,  for  instance,  as  a  rough  draft 
of  the  agreement,  the  written  instructions  for  preparing  it,  or  the 
like, — the  plaintiff's  position  will  be  well  nigh  desperate  ;  though 
even  here^  as  it  seems,  the  parol  evidence  may  be  so  conclusive 
in  its  character  as  to  justify  the  Court  in  granting  the  relief 
prayed.* 

§  1042.  A  defendant,  also,  against  whom  a  specific  performance 
of  a  written  agreement  is  sought,  may  insist  by  way  of  answer 
upon  the  mistake,  and  may  establish  its  existence  by  parol 
evidence,  because  he  may  rely  on  any  matter  which  shows  it  to  be 
inequitable  to  enforce  the  contract.*  But  here  an  artificial  did- 
tinction  must  be  noticed,  which  appears  to  be  recognised  as 
undoubted  law  in  British  courts  of  equity,  and  which  is  this : 
that  though  parol  evidence  may  be  received  against  a  plaintiff 
seeking  a  specific  performance,  it  will  be  inadmissible  in  his 
favour ;  or,  in  other  words,  Courts  of  Equity  will  not  receive 
parol  evidence  on  the  part  of  a  plaintiff  to  rectify  a  written 
agreement,  of  which  he  seeks  a  specific  execution.*    In  America, 


*  Mortimer  v.  Shortall,  2  Dm.  &  War.  372,  per  Sugden,  C.  ;  Murray  v. 
Parker,  19  Beav.  305  ;  Booke  v.  Ld.  Kensington,  2  Kay  <k  J.  753. 

«  Id.  •  1  Story  Eq.  Jur.  §  144,  n, 

*  Mortimer  v,  ShortaU,  2  Dm.  &  War.  374,  per  Sugden,  0.  ;  Alexander 
V.  Oroebie,  Lloyd  <k  Goold,  R.  temp.  Sugden,  150  ;  M.  of  Townsend  «. 
Strangroomy  6  Yes.  339;  Gillespie  v.  Moon,  2  John.  CL  E.  600»  per 
Kent,  C. 

*  1  Story  Eq.  Jnr.  §  161  ;  2  id.  §  770  ;  M.  of  Townsend  v.  Stnn- 
groom,  6  Ves.  328  ;  Dayies  v.  Fitton,  2  Dm.  &  War.  232,  per  Sugden,  0. ; 
Wood  V,  Soarth,  2  Kay  &  J.  33  ;  Manser  v.  Back,  6  Hare,  443,  per 
Wigram,  V.  0.  ;  Howard  v.  Wright,  2  Coop.  C.  P.  R  114,  per  Sir  John 
Leach,  Y.  0.  ;  Squire  v,  Campbell,  id.  114,  per  Lord  Cottenham.  Se6 
Carpenter  v.  Providence  Washington  Ins.  Co.,  4  Howard,  S.  Ct  R.  222. 

*  Dayies  v,  Fitton,  2  Dm.  &  War.  232,  per  Sugden,  C.  ;  Marq.  of  Town- 
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on  the  premises,  he  should  be  at  liberty  to  remove  it.*  So,  it 
matters  not,  at  common  law,  whether  the  agreement  in  discharge 
of  the  deed  be  in  writing  or  merely  verbal,  or  whether  it  be 
executory  or  executed ;  and,  therefore,  if  an  act  is  required  by 
deed  to  be  done  within  a  certain  time,  evidence  cannot  be  given 
to  show  that  the  period  was  extended  by  some  instrument  not 
under  seal,  and  that  the  act  was  performed  within  the  time  so 
extended.'  In  this  latter  event,  however.  Courts  of  Equity  will 
perhaps  grant  relief.' 

§  1044.  As  the  doctrine  just  stated  has  nothing  to  do  with  the 
general  rule  under  discussion,  but  rests  entirely  on  the  solenm 
nature  of  deeds^  any  obligation  by  writing,  which  is  not  under 
seal,  may,  in  the  absence  of  statutory  interference^  be  either  totally 
or  partially  dissolved  before  brea^^h,  by  a  subsequent  oral  a^eemerU; 
or,  to  adopt  the  language  of  Lord  Denman  in  Goss  v.  Lord 
Nugen V  "  After  an  agreement  [at  common  law]  has  been  reduced 
into  writing,  it  is  competent  to  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether  to 
waive,  dissolve,  or  annul  the  fonner  agreement,  or  in  any  manner 
to  add  to,  or  subtract  from,  or  vary,  or  qualify  the  terms  of  it, 
and  thus  to  make  a  new  contract,  which  is  to  be  proved,  partly 
by  the  written  agreement,  and  partly  by  the  subsequent  verbal 
terms,  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement'* 

§  1045.  With  respect  to  those  cases  where  a  writing  is  by 
statute  made  necessary  to  the  validity  of  an  agreement,  the  rule  is 
different ;  for,  although  the  better  opinion  seems  to  be,  that  con- 
tracts concerning  the  sale  of  lands  or  goods,  which  fall  within  the 


*  West  V,  Blakeway,  2  M.  «fe  Gr.  729  ;  3  Scott,  N.  R  199,  a  a  But 
Bee  Cort  v.  Ambergate  <fec.  Bail  Co.,  17  Q.  B.  127,  145,  146. 

«  Gwynne  v.  Davy,  1  M.  <fe  Gr.  857,  871,  per  Tindal,  a  J.  ;  litUer  r. 
Holland,  3  T.  R.  590. 

3  Gwynne  v.  Davy,  1  M.  <b  Gr.  868,  per  Tindal,  C.  J. 

*  b  B,  A  Ad.  65.  By  the  law  of  Scotland,  no  written  obligatum  what- 
ever can  be  eztingnished  or  renounced,  without  either  the  doditor'B  oath,  or 
a  writing  signed  by  him.     Tait  Ev.  325. 
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for  the  one  originally  agreed  upon  will  be  valid.'  So,  where 
a  vendor  had  contracted  in  writing  to  sell  to  a  purchaser 
certain  lots  of  land,  and  to  make  out  a  good  title  to  them,  the 
Court  held,  that,  in  an  action  for  the  purchase  money,  he  was  not 
at  liberty  to  show  a  verbal  waiver  by  the  purchaser  of  his  right 
to  a  good  title  as  to  one  lot ;  since  the  effect  of  such  a  waiver 
was  to  substitute  a  partly  oral  contract  for  the  one  which  the 
Statute  of  Frauds  required  to  be  in  writing.*  So,  where  a 
master  had  agreed  by  letter  to  pay  his  clerk  a  yearly  salary,  and 
the  contract  was  necessarily  in  writing,  being  one  which  would 
not  be  performed  within  a  year  from  its  date,  parol  evidence  was 
held  to  be  inadmissible,  when  tendered  to  show  either  a  contem- 
poraneous  or  subsequent  verbal  agreement  that  the  salary  should 
be  paid  quarterly,  or  to  prove  the  fact  that  quarterly  payments 
had  usually  been  made.'  Again,  if  an  entire  written  agreement 
consists  of  divers  particulars,  some  of  which  are  within,  and 
others  without,  the  operation  of  the  Statute  of  Frauds,  a  verbal 
agreement  to  vary  the  latter  part  in  even  some  trifling  particular, 
as,  for  instance,  to  have  one  valuer  instead  of  two,  cannot  be 
received  in  evidence,  though  that  part  of  the  contract  might,  of 
itself,  have  been  good  without  writing/ 

§  1048.  In  applying  this  doctrine  to  testamentary  instruments^ 
care  must  be  taken  to  mark  the  distinction  between  the  revo* 
cation  of  a  will  and  the  ademption,  or,  rather,  the  payment  by 
anticipation,  of  a  legacy ;  for  although  a  will  can  be  neither 
wholly  nor  partly  revoked  or  abandoned  by  words,  parol  evidence 
is  admissible  to  establish  either  a  total  or  a  partial  ademption  of 
a  legacy.  Thus,  where  a  testator  bequeathed  3000!.  to  his  daughter 
for  her  separate  use  for  life,  with  remainder  to  her  children,  and 
gave  the  residue  of  his  property  to  his  son,  it  was  held  by  Vice- 
Chancellor  Wigram,  in  a  suit  by  the  children  of  the  daughter 

'  StoweQ  V.  Kobinson,  3  Bing.  K.  0.  928  ;  Marsliall  «.  Lynn,  6  M.  & 
W.  109  ;  Stead  «.  Dawber,  10  A.  «fe  E.  67  ;  2  P.  «fe  D.  447,  S.  C.  Theeo 
cases  overrule  Cuff  v.  Penn,  1  M.  <k  SeL  21  ;  Warren  v.  Stagg,  cited  in 
Littler  e.  Holland,  3  T.  E.  591  ;  and  Thresh  v.  Rake,  1  Esp.  53. 

«  Gobs  «.  Lord  Nugent,  5  B.  &  Ad.  58  ;  2  N.  &  M.  28,  S.  C. 

'  Oiraud  v.  Richmond,  2  Com.  B.  835. 

*  Harvey  v.  Grabham,  5  A.  &  E.  61^  74 ;  6  N.  &  M.  164,  a  a 
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against  the  son,  claiming  to  have  the  legacy  invested  and  secured 
for  their  benefit,  that  the  defendant  might  show  by  extrinsic  parol 
evidence,  that,  after  the  date  of  the  will,  the  testator,  at  his 
daughter's  request,  had  paid  her  husband  500Z.,  and  had  then 
declared  that  this  sum  was  to  be  considered  in  part  satisfaction 
of  the  legacy ;  and  that  he  had  expressed  his  determination  not 
to  alter  his  will,  having  been  advised  by  his  solicitor  that  it  was 
unnecessary  to  do  so.*  It  will  be  seen  that  the  evidence  here 
admitted  did  not  in  any  way  revoke  or  alter  the  will,  but  simply 
proved  a  transaction,  whereby  the  daughter  had  in  part  received 
her  legacy  by  anticipation ;  and  the  declarations  of  the  testator, 
being  contemporaneous  with  the  advance  of  the  money^  were 
rightly  considered  as  part  of  that  transaction. 

§  1049.  It  is  almost  superfluous  to  observe,  that  the  rule  is  not 
infringed  by  proof  of  any  collateral  parol  agreement,  which  does 
not  interfere  with  the  terms  of  the  written  contract,  though  it  may 
relate  to  the  same  subject-matter.     For  instance,  where  parties 
to  an  indenture  of  charter-party  afterwards  agreed  by  parol  to  use 
the  ship  for  a  period  which  was  to  elapse  before  the  charter-party 
attached,  it  wss  held  that  this  latter  contract  might  be  enforced 
by  action*  of  assumpsit.'    It  would  even  seem,  that,  if  money  be 
received  by  a  party,  under  circumstances  raising  an  implied 
promise  to  pay  it  to  another,  or  under  an  express  promise  so 
to  do,  and  subsequently  a  deed  be  entered  into  between  these 
parties  in  order  to  ascertain  the  amount  to  be  paid,  an  action 
of  simple  contract  can  be  sustained.'    But  if  a  debt  be  secured 
by  deed,  the  mere  subsequent  statement  of  an  account  respect- 
ing it  will  not  justify  the  creditor  in  bringing  an  action  on  an 
account  stated,  but  he   must   still  declare  on  the  specialty,  as 
the  striking  of  a  balance  under  these  circumstances  creates  no 
new  liability.^ 


'  Kirk  V.  Eddowee,  3  Hare,  509. 

'  White  9.  Parkm,  12  East,  578.     See  Seago  t;.  Deane,  4  Bing.  459  ; 

Heicber  v.  Qilleepie,  3  Bisg.  635  ;  Foster  v.  AUansoD,  2  T.  R  479. 

^  Edwards  v.  Bates,  7  M.  <k  Gr.  600,  601,  per  CressweU,  J. 

'  Hiddleditch  v,  Ellis,  2  Ex.  R  623. 

So 
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§  1050.'  Next,  the  rule  does  not  restrict  the  Court  to  the  perusal 
of  a  single  instrument  or  paper;  for,  while  the  controversy  is 
between  the  original  parties,  or  their  representatives,  all  contem- 
jporaneous  writings  relating  to  the  same  subject-matter,  are  admis- 
sible in  evidence,  provided  only  that  they  be  of  equal  solemnity 
with  the  principal  document,  and  that  no  oral  testimony  be 
required  for  the  purpose  of  connecting  them  therewith.* 

§  105 1 .'  It  may  further  be  remarked,  that  the  rule  is  appUed  only 
in  suits  between  the  parties  to  the  instrument,  and  their  represen- 
tatives ;  as  they  alone  are  to  blame  if  the  writing  contains  what 
was  not  intended,  or  omits  what  it  should  have  contained.  It 
cannot  affect  third  persons ;  who,  if  it  were  otherwise,  might  be 
prejudiced  by  things  recited  in  the  writings,  contrary  to  the 
truth,  through  the  ignorance,  carelessness,  or  fraud  of  the  parties ; 
and  who,  therefore,  ought  not  to  be  precluded  from  proving  the 
truth,  however  contradictory  it  may  be  to  the  written  statements 
of  others/  Thus,  in  a. settlement  case,  where  the  value  of  an  estate 
upon  which  the  validity  of  the  settlement  rested  was  in  question, 
evidence  of  a  greater  sum  having  been  paid  for  it  than  was  recited 
in  the  purchase  deed  was  held  admissible.*  So,  in  a  similar  case, 
parol  evidence  has  been  received  to  show  that  lands,  described  in 
a  deed  of  conveyance  as  in  one  parish,  were  in  fact  situated  in 
another.*  So,  also,  to  show  that,  at  the  time  of  entering  into  a 
contract  of  service  in  a  particular  employment,  a  further  agree- 
ment was  made  to  pay  a  sum  of  money  as  a  premium  for  teaching 

>  Gr.  Ev.,  §  283,  in  part. 

^  Leeds  v.  Liuicashire,  2  Gamp.  205  ;  Hartley  v,  Wilkinson,  4  Camp. 
127  ;  Stone  v.  Metcalf,  1  Stark.  R.  53 ;  Bowerbank  v,  Monteiro,  4  Taunt 
846,  per  Gibbs,  J.  ;  Gale  v,  Williamson,  8  M.  <k  W.  405  ;  Brown  v.  Lang- 
ley,  4  M.  <b  Gr.  466,  470  ;  Hunt  v,  livermore,  5  Pick.  395  ;  Davlin  v. 
Hill,  2  Fairf.  434;  Conch  v.  Meeker,  2  Conn.  302  ;  Lee  v,  Dick,  10  Pet. 
482  ;  Bell  v,  Bruen,  17  Pet.  161  ;  ante,  §  937. 

'  Gr.  Ey.,  §  279,  as  to  first  nine  lines. 

*  Ante  §  510  ;  1  Poth.  ObL  by  Evans,  p.  4,  c.  2,  art.  3,  n.  766  ;  R  t. 
Cheadle,  3  B.  &  Ad.  838  ;  Krider  v.  Lafferty,  1  Whart.  303,  314^  per 
Kennedy,  J.  ;  Reynolds  v,  Magness,  2  Iredell,  R.  26. 

*  R.  V.  Scammonden,  3T.  R.474  ;  R.  v.  Olney,  1  M.  &  SeL  387  ;  R  t?. 
Cheadle,  3  B.  &  Ad.  833.  •  R  r.  Wickham,  3  A.  <fe  E.  517. 
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the  pauper  the  trade,  whereby  an  apprenticeship  was  intended ; 
and  that  the  whole  was  therefore  void  for  want  of  a  stamp,  and  so 
no  settlement  was  gained.'  In  another  pauper  case,  where  an 
unstamped  assignment  of  a  parish  apprentice  stated  that  the  new 
master,  in  consideration  of  SL  paid  him  by  the  old  master,  agreed 
to  accept  the  apprentice,  &c.,  parol  evidence  that  the  money  was 
in  £BLCi  paid,  not  by  the  old  master,  but  by  the  parish-officer,  was 
admitted  for  the  purpose  of  showing  that  the  instrument  did  not 
require  a  stamp.' 

§  1052.  Some  of  the  eases  cited  in  the  last  section  seem  to  have 
been  determined,  not  only  on  the  ground  that  the  contending 
parties  were  strangers  to  the  deed,  but  on  the  principle  that, 
though  parol  evidence  is  inadmissible  to  contradict  a  written 
agreement,  it  may  be  offered  to  ascertain  an  independent  collateral 
fact  explanatory  of  the  instrument.'    Indeed,  it  appears  that  the 
rule  will  not  be  infringed  by  adducing  extrinsic  evidence  even  to 
contradict  a  deed  or  other  writing,  provided  the  contradiction  be 
confined  to   the  recitals  of  formal  matter^  which   may  well  be 
presumed  not  to  have  been  stated  with  careful  precision.*    For 
instance,  parol  evidence  has,  on  several  occasions,  been  admitted 
to  contradict  the  recited  date  of  a  deed,  order,  or  other  instrument ; 
as,  by  proving  that  a  charter-party,  dated  February  the  6th,  con- 
ditioned to  sail  on  or  before  February  the  12th,  was  not  executed 
till  after  the  latter  day,  and  that  therefore  the  condition  was  dis- 
pensed with;*  or  by  showing,  in  answer  to  an  objection  that  a 
notice  of  appeal  was  given  too  late,  that  the  order,  though  bearing 
date  the  24th  of  June,  was  in  fact  not  signed  by  the  justices  till 
three  days  afterwards.* 

§  1053.  Having  now,  by  a  series  of  negative  propositions,  pointed 


'  R  «.  Laindoii,  8  T.  R  379. 

'  IL  V.  Tilangnnnor,  2  B.  ^  Ad.  616. 

'  R.  V.  Stoke  upon  Trent^  6  Q.  B.  308,  per  Williams,  J. 

*  3  St  Ev.  787,  788  ;  2  Poth.  on  ObL  by  Evans,  181,  182. 

*  Hall  V.  Cazenove,  4  East,  477.     See  Steele  v.  Mart,  4  B.  <jlr  C.  273  ; 
Coopo-  V.  Bobinson,  10  M.  d^  W.  694. 

*  R  V.  Flintahire,  3  Dowl.  <l^  L.  537,  per  Williams,  J. 

3o2 
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out  the  several  classes  of  cases  to  which  the  rule  under  considera- 
tion does  not  extend,  it  will  be  expedient  to  advert  shortly  to 
some  of  the  leading  cases  in  which  the  rule  has  been  actually 
applied,  and  parol  evidence  has  been  rejected.  The  reason  and 
policy  of  the  rule  will  thus  best  be  seen,  as  well  as  its  nature  and 
extent.  For  example,'  where  a  policy  of  insurance  was  effected  on 
goods  "  in  ship  or  ships  from  Surinam  to  London,"  parol  evidence 
was  held  inadmissible  to  show,  that  a  particular  ship  which  was 
lost,  had  been  verbally  excepted  at  the  time  of  the  contract.*  So, 
where  a  policy  described  the  two  termini  of  the  voyage,  the 
insurers  were  not  allowed  to  prove  by  parol  evidence  that  the 
risk  was  not  to  commence  till  the  vessel  reached  an  intermediate 
place.*  So,  where  the  instrument  purported  to  be  an  absolute 
engagement  to  pay  on  a  specified  day,  parol  evidence  of  a  contem- 
poraneous oral  agreement,  that  the  payment  should  be  postponed,* 
or  depend  upon  a  contingency,*  or  be  made  out  of  a  particular 
fund,  has  been  rejected  ;*  and  where  goods  were  sold  under  a 
written  contract,  which  was  silent  as  to  the  time  when  they  were 
to  be  taken  away  and  payment  was  to  be  made,  parol  evidence 
was  held  inadmissible  to  prove,  either  that  the  goods  were  to  be 
removed  by  the  purchaser  immediately,'  or  that  they  were  sold  on 
a  credit  of  six  months.^  Again,  where  a  written  agreement  of 
partnership  was  unlimited  as  to  the  time  of  commencement,  parol 


'  Gr.  Ev.,  §  281,  in  part.  ^  Weston  v.  Ernes,  1  Taunt  115. 

'  Kaines  «.  Knightly,  Skin,  54 ;  Leslie  t).  De  la  Torre,  cited  12  East,  583. 

*  Hoare  v,  Graham,  3  Camp.  57  ;  Spartali  v,  Benecke,  10  Com.  R  212  ; 
Besaut  *».  Cross,  id<  895  ;  Hanson  v.  Stetson,  5  Pick.  506  ;  Spring  v. 
Lovett,  11  Pick.  417. 

*  Rawson  v.  Walker,  1  Stark  R.  361 ;  Adams  v,  Wordley,  1  M.  <fe  W. 
374  ;  Foster  v.  JoUy,  1  C.  M.  <b  R.  703 ;  5  Tyr.  239,  a  C.  ;  Free  v. 
Hawkins,  8  Taimt.  92  :  Woodbridge  v.  Spooner,  3  B.  <j^  A.  233  ;  Moseley 
V.  Hanford,  10  B.  <fc  C.  729  ;  5  M.  &  R.  607,  S.  C.  ;  Erwin  v,  Saunders, 
1  Cowen,  249  ;  Hunt  v,  Adams,  7  Mass.  518.  See  Salmon  v,  Webb,  3  H. 
of  L.  Cas.  510  ;  Webb  ».  Sahnon,  13  Q.  R  886,  894,  S.  C. 

*  Campbell  v.  Hodgson,  Gow,  N.  P,  R.,  74. 

^  Greaves  t).  Ashlin,  3  Camp.  426,  per  Lord  Ellenboruugh.  See  also 
Hamor  v.  Groves,  15  Com.  B.  667. 

»  Ford  V.  Yates,  2  M.  <b  Gr.  549  ;  2  Scott,  N.  R.  645,  S.  C.  In  that 
case  the  Court  erroneously  assumed,  that  the  memorandum,  which  really 
contained  the  name  of  only  one  of  the  parties,  was  sufficient  to  satisfy  the 
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evidence,  that  it  was  at  the  same  time  verbally  agreed  that  the 
partnership  should  not  commence  till  a  future  day,  was  held 
inadmissible.'  So,  in  an  actioa  for  use  and  occupation,  upon  a 
written  memorandum  of  lease  at  a  certain  rent,  parol  evidence 
has  been  rejected  of  a  contemporaneous  verbal  agreement  to  pay 
a  further  sum,  being  the  ground-rent  of  the  premises,  to  the 
ground-landlord.'  So,  where  a  ship  was  particularly  described  in 
a  written  contract  of  sale,  parol  evidence  of  a  further  descriptive 
representation,  made  prior  to  the  sale,  was  held  inadmissible  to 
charge  the  vendor,  without  proof  of  actual  fraud ;  all  previous 
conversation  being  merged  in  the  written  contract.^  So,  where  a 
deed  conveyed  the  messuage  and  land  called  Gotton  farm,  con- 
sisting of  particulars  specified  in  a  schedule,  and  delineated  in  a 
map  drawn  thereon,  evidence  that  a  close,  not  included  in  the 
map  and  schedule,  had  always  been  occupied  and  treated  as 
part  of  Ootton  farm,  was  rejected/ 

§  1054.  If  a  promissory  note  be  in  its  terms  joint,  evidence 
cannot  be  given  that  one  of  the  makers  was  merely  a  surety, 
and  that  the  payee  has  given  time  to  the  principal.*  So,  if 
land,  let  for  years,  be  sold  by  the  lessor,  a  contemporaneous 
parol  agreement,  that  the  current  quarter  s  rent  should  be  ap- 
portioned between  the  vendor  and  purchaser,  will  be  inadmis- 
sible.*   Again,  if  a  party  signs  a  bill  of  exchange,  or,  indeed, 


stataie  of  frauds  ;   aud  on  such  assumption  the  decision  was  correct.     See 
Loc^ett  9.  Nicklin,  2  Ex.  R.  98^100,  cited  ante,  §  1037. 

*  Dii  V.  CMis,  5  Pick.  38. 

»  Preston  v,  Merceau,  2  W.  BL  1249.  See  the  Isabella,  2  Rob.  Adm. 
241  ;  White  v.  Wilson,  2  B.  <k  P.  116  ;  Rich  v.  Jackson,  4  Bro.  Ch.  R. 
514  ;  ]%igham  v.  Rogers,  17  Mass.  571. 

^  Pickering  v.  Dowson,  4  Taunt.  779.  See  also  Powell  t?.  Edmunds,  12 
Eut,  6  ;  Pender  v.  Fobes,  1  Dev.  <l^  Bat.  250  ;  Wright  v,  Crookes,  1  Scott, 
N.  R.  685. 

*  Barton  r.  Dawes,  10  Coul  B.  261  ;  Llewellyn  v,  Jersey,  E.  of,  11  M. 
k  W.  183.     See  post,  §  1108. 

*  Abbott  V,  Hendricks,  1  M.  <k  Gr.  794,  per  Tindal,  C.  J.  ;  Manley  v, 
Boycot,  2  E.  <k  B.  46  ;  Strong  v,  Foster,  25  L.  J.,  0.  P.,  106  ;  17  Coul 
K  201,  &  C.  See  Davies  v.  Stainbank,  6  De  Gex,  M.  <k  Gord.  679.  See 
Riley  v.  Gerrish,  9  Gush.  104  ;  and  Myrick  v.  Daine,  id.  248. 

*  Flinn  v.  Calow,  1  M.  &  Gr.  589. 
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any  written  contract,  in  his  own  name,  he  cannot  avoid  his 
personal  liability  by  giving  parol  evidence  that  he  merely  signed 
as  the  agent  of  another,  and  that  the  party  with  whom  he  con- 
tracted was  aware  of  that  fact ;  *  although  if  the  object  be  on  the 
one  hand  to  charge  with  liability,'  or  on  the  other,  to  give  the 
benefit  of  the  contract  to,'  the  unnamed  principal,  such  evidence 
will  be  received;  and  this,  too,  whether  the  Statute  of  Frauds 
does  or  does  not  require  the  agreement  to  be  in  writing.  The 
distinction  between  these  two  cases  is,  that,  in  the  former  the 
parol  evidence  would  clearly  contradict  the  written  agreement,  but 
in  the  latter  it  would  have  no  such  effect ;  for,  without  denying 
that  the  agreement  was  binding  on  the  party  whom  it  purported 
to  bind,  the  evidence  would  merely  go  to  show  that  another  party, 
namely  the  principal,  was  also  bound,  on  the  well  known  doctrine 
that  the  act  of  an  authorised  agent  is,  in  law,  the  act  of  the 
principal/  Again,  though  a  person  were  to  describe  himself  in  a 
written  contract  as  the  agent  of  an  imnamed  principal,  he  might  be 
shown  to  be  the  real  principal  in  the  event  of  his  being  sued  by  the 
party  with  whom  he  contracted.*  Nay,  in  an  action  brought  by 
himself  against  the  other  contracting  party,  he  might  repudiate  the 
character  of  agent  and  adopt  that  of  principal ;  and  on  furnishing 
proof  that  he  entered  into  the  agreement  on  his  own  behalf,  he 
would  be  entitled  to  recover  in  his  own  name.'  Where,  however, 
an  agent,  who  was  employed  to  enter  into  a  charter-party,  described 
himself  in  the  instrument  as  the  owner  of  the  ship,  it  was  held,  in 
an  action  by  the  principal  on  the  charter-party,  that  the  agent 
could  not  give  parol  evidence  of  his  having  acted  merely  as  agent 

'  Higgins  V.  Senior,  8  M.  <l^  W.  834  ;  Sowerby  v.  Butcher,  2  Cr.  <j^  Mee. 
371  ;  4  Tyr.  320,  S.  C.  ;  Magee  v.  Atkinson,  2  M.  &  W.  440  ;  Jones  v. 
Littledale,  6  A.  ik  E.  486  ;  I  N.  A  P.  677,  S.  C.  ;  Staokpole  v.  Arnold,  11 
Mass.  27  ;  Hunt  v.  Adams,  7  Mass.  618  ;  Shankland  v.  City  of  Washing- 
ton, 5  Peters,  394  ;  Lefevre  v.  Lloyd,  5  Taunt.  749 ;  1  Marsh.  318,  a  C. 

^  Paterson  v.  Gaudasequi,  15  East,  62  ;  oited  and  oonfirmed  in  Higgins 
V.  Senior,  8  M.  «k  W.  844,  per  Parke,  B. 

»  Garrett  v.  Handley,  4  B.  <k  0.  664  ;  Bateman  v.  Phillips,  16  East, 
272  ;  both  cited  and  confirmed  in  8  M.  <k  W.  844,  per  Parke,  B. 

*  Higgins  V,  Senior,  8  M.  <k  W.  844,  845,  per  Parke,  B. 

*  Carr  «.  Jackson,  7  Ex.  R.  382. 

*  Schmeltz  v.  Avery,  16  Q.  B.  655. 
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tot  the  plaintiff,  since  such  evidence  would  directly  contradict  the 
language  contained  in  the  written  document.' 

§  1055.'  Even  the  subsequent  admission  of  the  party  as  to  the 
true  intent  and  construction  of  the  title-deed  under  which  he 
claims,  cannot  be  received  in  contradiction  of  the  language  therein 
contained.'  Thus,  where  a  deed  purported  to  convey  a  messuage 
in  the  occupation  of  A.,  with  the  appurtenancea,  and  it  appeared 
that  A.  had  occupied  a  small  adjoining  garden  with  the  house, 
the  written  conditions  of  sale  excepting  the  garden,  and  the 
declarations  of  the  grantee  that  he  had  not  purchased  it,  were 
held  inadmissible  to  contradict  the  plain  language  of  the  deed, 
under  which  the  garden  had  clearly  passed  as  appurtenant  to  the 
messuage.* 

§  1056.  Still  less  will  any  statements  made  by  the  writer  of  the 
instrument  be  receivable  in  evidence  with  the  view  of  varying  its 
terms.  Thus,  where  a  testator  devised  to  his  eldest  son  his 
residence  with  the  buildings  to  the  same  adjoining,  and  left  to 
his  second  son  all  his  other  real  property,  declarations  made 
by  him,  while  giving  instructions  for  his  will,  were  rejected, — 
they  being  tendered  to  show  that  he  intended  some  cottages,  which 
it  was  proved  adjoined  his  residence,  at  the  time  when  the  will 
was  made,  to  pass  to  his  second  son.'  Again,  it  is  well  established 
that  where,  in  a  will,  a  complete  blank  is  left  for  the  name  of  a 
legatee  or  devisee,  no  parol  evidence,  however  strong,  will  be 
allowed  to  fill  it  up  as  intended  by  the  testator;'  and  the 
principle,  of  course,  is  precisely  the  same,  whether  it  be  the 
person  of  the  devisee,  or  the  estate  or  thing  devised,  which  is 
left  in  blank/ 


'  Humble  v.  Hunter,  12  Q.  B.  310. 
'  Gr.  Sv.,  §  281,  as  to  first  three  lines. 

'  Pftme  V.   M'lntier,  1  Mass.  69,  as  explained  in  10  Mass.   461.     See 
ako  Townsend  v.  Weld,  8  Mass.  146. 

♦  Doe  V.  Webster,  12  A.  &  E.  442  ;  4  P.  «fe  D.  270,  S.  C. 

*  Doe  «.  Holtom,  4  A.  <l^  E.  76. 

•  Hunt  v.  Hort,  3  Bro.  0.  C.  311  ;  Miller  v.  Travers,  8  Bing.  263,  254, 
per  Tindal,  0.  J. 

'  Miller  «.  Traven,  8  Bing.  254,  per  Tindal,  C.  J.  ;  Taylor  v.  Richardson, 
2  Drew.  16. 


■ 

L 
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§  1057.  The  case  of  Miller  v.  Travers '  furnishes  an  apt  illustra- 
tion of  the  rule  under  discussion.     There,  the  testator  devised 
all  his  freehold  and  real  estate  "  in  the  county  of  Limerick,  and 
in  the  city  of  Limerick."     He  had  no  real  estates  in  the  county 
of  Limerick,  but  his  landed  property  consisted  of  estates  in  the 
county  of  Clare,  which  were  not  mentioned  in  the  wiU,  and  a 
small  estate   in   the   city  of  Limerick,  inadequate  to  meet  the 
testamentary  charges.     Under  these  circumstances  the   Court 
held,  that  the  devisee   could  not  be  allowed  to  show  by  parol 
evidence,  that  the  estates  in  the  county  of  Clare  were  inserted  in 
the  devise  to  him  in  the  first  draft  of  the  will,  which  was  sent  to 
a   conveyancer  to  make  certain  alterations  not  aflfecting  those 
estates;    that    by    mistake*  he    erased  the   words   "county  of 
Clare ;  "and  that  the  testator,  after  keeping  the  will  by  him  for 
some  time,  executed  it  without  adverting  to  the  alteration  as  to 
that    county.     "  The  plaintiff,"   said   Chief  Justice    Tindal,    in 
pronouncing  the  joint  opinion  of  himself,  Lord  Lyndhurst,  and 
Lord  Chancellor  Brougham,'  "  contends  that  he  has  a  right  to 
prove  that  the  testator  intended  to  pass  not  only  the  estate  in  the 
city  of  Limericky  but  an  estate  in  a  county  not  named  in  the  will, 
namely,  the  county  of  Clare,  and  that  the  will  is  to  be  read  and 
construed  as  if  the  word  Clare  stood  in  the  place  of,  or  in  addi- 
tion to,  that  of  Limerick.     But  this,  it  is  manifest,  is  not  merely 
calling  in  the  aid  of  extrinsic  evidence  to  apply  the  intention  of 
the  testator,  as  it  is  to  be  collected  from  the  will  itself,  to  the 
existing  state  of  his  property ;  it  is  calling  in  extrinsic  evidence 
to  introduce  into  the  will  an  intention  not  apparent  upon  the  face 
of  the  will.     It  is  not  simply  removing  a  difficulty,  arising  from  a 
defective  or  mistaken  description;  it  is  making  the  will  speak 
upon  a  subject  on  which  it  is  altogether  silent,  and  is  the  same  in 
effect  as  the  filling  up  a  blank  which  the  testator  might  have  left 
in  his   will.     It  amounts,  in   short,  by  the  admission  of  parol 
evidence,  to  the  making  of  a  new  devise  for  the  testator,  which  he 
is  supposed  to  have  omitted."* 


»  8  Bing.  244.     See  also  in  re  the  aergy  Society,  2  Kay  ik  J.  615. 
'  See  also  Francis  v,  Dichfield,  2  Coop.  C.  P.  R.  531,  per  Ld.  Hardwicke. 
^  Lord  Lyndhurst,  C.  B.,  and  Tindal,  0.  J.,  had  been  summoned  to  assist 
the  Lord  Chancellor  in  this  case.  *  8  Bing.  249,  250. 
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§  105B.  The  language  of  Chief  Justice  Tindal  just  cited  leads 
naturally  to  the  consideration  of  another  rule,  which  is  this ;  namely, 
that,  although  extrinsic  parol  evidence,  contradicting,  varying, 
adding  to,  or  subtracting  from,  the  contents  of  a  valid  written  instru- 
menty  is  inadmissible ;  first,  because  the  parties  to  the  instrument 
must  be  presumed  to  have  committed  to  writing  all  which  they 
deemed  necessary  to  give  full  expression  to  their  meaning;  and 
secondly,  because  of  the  mischiefs  which  would  result,  if  verbal  tes- 
"timony  were  in  such  cases  received ;  still  parol  evidence  may  in  all 
eases  of  doubt  be  adduced,  to  explain  the  written  instrument ;  or,  in 
other  words,  to  enable  the  Court  to  discover  the  meaning  of  the 
terms  employed,  and  to  apply  them  to  the  facts.'  Now,  the  doubt 
here  adverted  to  may  arise  from  one  or  both  of  the  two  following 
causes;  either  the  language  of  the  instrument  may  be  unintel- 
ligible  to  the  Court,  or,  at  least,  be  susceptible  of  two  or  m^ore 
meanings;  or  the  persons  or  things  mentioned  m^y  require  to 
be  idef^fied.*  The  rule,  therefore,  embraces  two  descriptions  of 
evidence. 

§  1059.*  And  first,  if  the  characters,  in  which  the  instrument  is 
written,  are  in  short-hand,^  or  are  otherwise  difficult  to  be  decy- 
phered, — or  if  the  language,  whether  as  being  foreign,  obsolete, 
technical,  local,  or  provincial,  is  either  not  understood  by  the  Court, 
or  is  capable  of  bearing  two  or  more  interpretations, — the  testimony 
of  persons  skilled  in  decyphering  writings,  or  who  understand  the 
language  in  which  the  iustrument  is  written,  or  the  ancient,  tech- 
nical, local,  or  provincial  meaning  of  the  terms  employed,  is 
admissible,  to  interpret  the  characters,  or  to  translate  the  instru- 
ment, or  to  testify  to  the  proper  meaning  of  particular  expres- 
sions.* The  first  branch  of  this  rule  has  been  acted  upon  in 
several  cases,  where  wills,  written  in  a  scarcely  legible  hand,  have 
been  interpreted   by  Courts  of  Equity,   with  the   assistance  of 


>  Shore  «.  Wilson,  9  CL  <k  Fin.  555,  per  Parke,  B. 

'  9  CL  &  Fin.  566,  556,  per  Parke,  B.  ;  666,  567,  per  Tindal,  C.  J. 

*  Gr.  Ev.,  §  280,  in  part. 

^  See  Kell  v.  Charmer,  23  Beav.  195,  cited  post,  §  1083. 

*  9  CL  &  Fin.  555,  656,  per  Parke,  B.  ;    566,  567,  per  Tindal,  C.  J.  ; 
Wigram  on  Wills,  48. 


938  EVIDENCE    OF   USAGE   WHEN   ADMISSIBLE.  [PART  U. 

persons  skilled  in  writing.'  The  practice  of  proving  translations 
of  foreign  documents  is  so  .notorious  as  to  require  no  authority 
to  support  it;  while  the  remainder  of  the  rule  is  established 
beyond  dispute  by  an  absolute  cloud  of  decisions. 

§  1060.  Before  adverting  more  particularly  to  these  decisions, 
it  may  be  well  to  observe,  that  in  cases  of  this  nature  the 
testimony  resorted  to  consists  for  the  most  part  of  evidence  of 
usage ;  that  is,  witnesses  conversant  with  the  business,  trade,  or 
locality  to  which  the  document  relates,  are  called  to  testify  that, 
according  to  the  recognised  practice  and  usage  of  such  business, 
trade,  or  locality,  certain  expressions  contained  in  the  writing 
have  in  similar  documents  a  particular  conventional  meaning. 
The  jury  are  then  asked  to  presume  that  the  parties,  who 
employed  these  expressions,  intended  to  use  them,  and  did  use 
them,  in  the  conventional  sense  as  explained  by  the  witnesses.' 
The  term  "  usage  **  as  here  interpreted,  should  be  distinctly 
understood,  because  it  will  presently  be  seen,'  that  the  same 
word  is  frequently  used  by  lawyers  to  denote  a  species  of 
evidence,  which  is  often  admitted  for  the  purpose  of  explaining 
ancient  ambiguous  grants,  and  which  consists  in  the  proof  of  the 
contemporaneous  acts  of  the  grantors  or  grantees,  in  relation  to 
the  property  conveyed. 

§  1061.  In  resorting  to  evidence  of  usage  for  the  meaning  of 
particular  words  in  a  written  instrument,  no  distinction  exists 
between  such  words  as  are  purely  local  or  technical; — ^that  is, 
words  which  are  not  of  universal  use,  but  are  famiharly  known 
and  employed,  either  in  a  particular  district,  or  in  a  particular 
science  or  trade,  or  by  a  particular  class  of  persons  ; — and  words 
which  have  two  meanings,  the  one  common  and  universal,  the 
other  technical,  peculiar,  or  local.  In  either  case,  extrinsic 
evidence  of  usage  will  alike  be  admissible  to  define  and  explain  the 
technical,  peculiar,  or  local  meaning  of  the  language  employed ; 
though  in  the  latter  case,  it  will  also  be  necessary  to  prove  such 
additional  circumstances,  as  will  raise  a  presumption  that  the 

^  Goblet  V,  Beechey,  3  Sim.   24 ;    Wigram  on  Wills,  184,  196,  S.  C.  ; 
Masters  v.  Masters,  1  P.  Wms.  425  ;  Norman  v.  Morrell,  4  Yes.  769. 
'  See  ante,  §  148.  »  Post,  §§  1090,  1091. 
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parties  intended  to  use  the  words  in  what  logicians  call  their 
second  intention,  unless  this  fact  can  be  inferred  from  reading 
the  instrument  itself.  Thus,  where  the  founder  of  a  charity  in 
the  earlj  part  of  the  eighteenth  century  had,  in  the  deed  of  grant, 
described  the  objects  of  her  munificence  as  "  Godly  preachers  of 
Christ's  Holy  Gospel,**  and  it  became  necessary  to  determine  a 
few  years  ago  what  persons  were  entitled  to  the  charity, — 
extrinsic  eyidence  was  admitted  to  show,  that  at  that  period  of 
history  a  religious  sect  existed,  who  applied  this  particular 
phraseology,  capable  though  it  seemed  at  first  sight  of  a  far 
wider  interpretation,  to  Protestant  Trinitarian  dissenters,  and 
that  the  founder  was  herself  a  member  of  such  sect.* 

§  1062.'  So  the  words,  "inhabitant,"' — *' level,"'  as  understood 
by  miners, — "thousand,"*  as  locally  applied  to  rabbits  on  a 
warren, — "  weeks,"  as  used  in  a  theatrical  contract,* — "  months,*' 
as  meaning  calendar  months  in  a  charter-party,' — "  days,"  as 
meaning  working  days  in  a  bill  of  lading,* — "  fur,"  * — "  com,*"* — 
"pig-iroD,***' — "salt,**** — "freight,*'" — and  many  other  expressions, 
which  prim&  facie  presented  no  ambiguity,  have  been  interpreted 
by  extrinsic  evidence  of  usage;  and  their  peculiar  meaning,  when 
found  in  connexion  with  ttie  subject-matter  of  the  transaction, 
has  been  fixed,  by  parol  testimony  of  the  sense  in  which  they  were 
uiuaUy  received,  when  employed  in  cases  similar  to  that  under 


*  Shore  r.  Wilson,  9  CI  k  Fin.  355,  580,  per  Lord  Cottenham.  See 
alflo,  Atl-Oen.  v.  Drummond,  1  Dru.  <k  War.  353  ;  Drummond  v,  Att.- 
CkiL,  2  H.  of  L.  Caa.  837,  857,  S.  C,  on  appeal ;  and  7  <k  8  Vict.,  c.  45, 
noticed  anie,  §  65.  ^  Gr.  Ev.,  §  280,  in  part. 

'  R  V.  Maahiter,  6  A.  <tp  E.  153 ;  B.  v,  Davie,  id.  386. 

*  Clayton  v.  Gregson,  5  A.  <l^  E.  302. 

*  Smith  V,  Wilaon,  3  B.  <tp  Ad.  728  ;  recognised  by  Williams,  J.,  in  Shore  v. 
Wilmi,  9  CL  A  Fin.  543.  •  Grant  v.  Maddox,  15  M.  <fc  W.  737. 

'  Jolly  V.  Toung,  1  Esp.  186  ;  recognised  in  Simpson  v,  Maigitson,  11 
Q.  B.  32.  ^  Cochran  v.  Betbeig,  3  Esp.  121. 

*  Afltor  0.  Union  Ins.  Co.,  7  Cowen,  202. 

^  Mason  v,  Skurray  and  Moody  v.  Surridge,  Park,  Ins.  245  ;  Scott  v. 
Bourdillion,  2  N.  R  213. 

"  Mackenzie  v,  Donlop,  3  Macq.  Sa  Cas.,  H.  of  L.  26,  per  Ld.  Crau- 
worth,  C.  *^  Jonmu  v,  Bonrdieu,  Park,  Ins.  245. 

^  Peisch  V,  Diokson,  1  Mason,  11, 12 ;  Gibbon  v.  Young,  2  B.  Moore,  224 ; 
Lewis  V.  Marshall,  7  M.  ik  Gr.  729,  743,  744  ;  8  Scott,  N.  R  477,  S.  C. 
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investigation.'  So,  the  meaning  of  the  phrase,  "  duly  honoured," 
when  applied  to  a  bill  of  exchange,' — of  the  words  "in  turn  to 
deliver,**  contained  in  a  charter-party,* — and  of  the  expression, 
"  in  the  month  of  October,'*  as  fixing  the  part  of  the  month,  within 
which  a  vessel  was  to  sail,^ — has  been  ascertained  by  parol 
evidence  of  mercantile  usage.  So,  where  a  ship  was  warranted 
**  to  depart  with  convoy,**  extrinsic  evidence  was  admitted  to  show 
at  what  place  convoy  for  such  a  voyage  as  the  one  then  con- 
templated was  usually  taken ;  and  to  that  place  the  parties  were 
presumed  to  refer.*  Again,  where  one  of  the  subjects  of  a  charter- 
party  was  '*  cotton  in  bales,*'  oral  evidence  of  the  mercantile 
meaning  of  this  term  was  received;'  and  it  has  been  proved  by 
similar  testimony,  tliat  the  words,  "expected  to  arrive  about 
November  next,*'  when  used  in  a  bought  note,  created  no  con- 
tract as  to  time,  but  were  a  mere  representation.'  So  parol 
evidence  has  been  admitted  to  show,  that,  by  usage  in  the  hop 
trade,  a  sale  of  "ten  pockets  of  Kent  hops  at  5i.,**  means  5i.  per 
cwt."  So,  where  goods  having  been  sent  to  a  London  packer  to 
prepare  for  exportation,  he  acknowledged  their  receipt  "  on 
account  of  the  vendor  for  the  vendee,"  evidence  of  usage  was 
admitted  to  prove,  that,  when  packers  signed  receipts  in  this 
form,  it  was  their  duty  not  to  part  with  the  goods  without  the 
vendor's  further  orders.*  So,  also,  where  an  Irish  corn-merchant 
had  sent  written  instructions  to  his  del  credere  agent  in  London, 
to  sell  some  oats  *'on  his  account^'*  parol  evidence  was  held 
admissible  on  the  agent's  part,  for  the  purpose  of  showing  that, 
by  the  custom  of  the  London  com  trade,  he  was  warranted  under 
these  instructions  in  selling  in  his  own  name." 

'  See  Lewis  v.  Marshall,  7  M.  <fe  Gr.  729,  and  cases  collected  at  p.  738 
of  that  report.  '  Lucas  v,  Groning,  7  Taunt.  164. 

^  Robertson  v.  Jackson,  2  Co  *  n.  B.  41 2 ;  Leidemann  v.  Schultz,  1 4  Ck>ni.  B.  38. 

*  Ohaurand  v.  Angerstein,  Pea.  B.  43.     See  also  Robertson  v.  Jackson, 
2  Com.  B.  412  ;  U.  S.  v.  Breed,  1  Sumn.  159. 

*  Lethulier's  case,  2  Salk.  443 ;   recognised  by  Williams,  J.,  in  Shore  v. 
Wilson,  9  CI.  <fc  Fin.  543. 

*  Taylor  v.  Briggs,  2  C.  <fc  P.  525  ;  Gorrissen  v.  Perrin,  27  L.  J.,  C.  P.  29. 
7  Bold  V,  Rayner,  1  M.  &  W.  343  ;  Tyr.  «k  Gr.  820,  S.  C. 

P  Spicer  v.  Cooper,  1  Q.  B.  424  ;  1  G.  &  D.  52,  S.  C. 
^  Bowman  v.  Horsey,  2  M.  <fe  Rob.  85,  per  Lord  Abinger. 
»^  Johnston  v.  Usbome,  1 1  A.  &  E.  549. 
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I  1063.  The  reports  contain  many  cases,  where  the  language  of 
policies  has  been  explamed  by  evidence  of  the  understood  practice 
of  making  voyages  in  particular  branches  of  trade.'  For  instance, 
though,  according  to  the  general  import  of  the  words  ''  at  and 
from,"  a  policy  would  attach  upon  the  ship's  first  mooring  in  a 
harbour  on  the  coast ;  yet  where  these  expressions  were  employed 
in  a  Newfoundland  policy,  they  were  explained  by  evidence  of 
usage  to  mean,  that  the  risk  should  not  commence  till  the 
expiration  of  the  fishing,  technically  called  "  banking,"  or  of  an 
intermediate  voyage.'  In  all  cases  of  this  kind,  it  is  unneces- 
sary for  the  assured  or  his  broker  to  communicate  the  usage  to 
the  underwriter,  because,  as  Lord  Mansfield  has  observed,  "  every 
underwriter  is  presumed  to  be  acquainted  with  the  practice  of 
the  trade  he  insures ;  and  if  he  does  not  know  it,  he  ought  to 
inform  himself."' 

§  1064.  But  though  evidence  of  usage  may  be  admissible  to 
explain  what  is  doubtful,  it  is  not  admissible  to  contradict  or  vary 
what  is  plain ;  ^  and  therefore,  if  the  words  employed  in  a  written 
instrument  have  a  known  legal  meaning,  parol  evidence  that  the 
parties  intended  to  use  them  in  some  different,  though  popular, 
sense,  will  be  rejected ;  unless  the  words,  if  interpreted  according 
to  their  strict  legal  acceptation,  be  wholly  insensible  with 
reference,  either  to  the  context,  or  to  the  extrinsic  facts.*  Thus, 
if  a  word  denoting  weight,  measure,  or  number,  has  had  a  definite 
meaning  attached  to  it  by  the  Legislature,  parties  using  that  word 
in  a  written  contract,  will  be  conclusively  presumed  to  have  used 
it  in  such  sense,  unless  the  contrary  clearly  appears  from  some 


'  See  Tnieman  t).  Loder,  11  A.  dr  E.  600  ;  and  Milward  v,  Hibbert,  3 
Q.  R  135,  137. 

*  Tallance  u.  Dewar,  1  Gamp.  503,  608,  per  Lord  Ellenborough ;  Oiigier 
r.  Jennings,  id.  505,  506,  n.  per  Lord  Eldon  ;  Kingston  v.  Knibbs,  id.  508, 
per  Lord  Ellenboroiigh. 

'  Noble  V.  Kennaway,  2  Doug.  613  ;  cases  cited  in  last  note  ;  Da  Costa 
p.  Edmunds,  4  Camp.  143,  per  Lord  Ellenborough. 

*  Blackett  v,  Roy.  Ex.  Ass.  Co.,  2  Cr.  &  J.  249,  250,  per  Lord  Lynd- 
hurst  ;  Crofts  r.  Marshall,  7  C.  <k  P.  597,  607,  per  Lord  Denman.  See 
also  PhiUips  v,  Briard,  25  L.  J.,  Ex.,  233  ;  1  H.  <b  N.  21,  S.  C. 

*  Wignun  on  WiUs,  11,  12,  cited  ante,  §  1034,  note  4. 
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part  of  the  writing  itself,*  It  seems,  too,  that,  since  the  Act  of 
Pai'liament  passed  for  altering  the  style,  the  words,  Lady  Day 
and  Michaelmas,  if  used  in  a  lease,  have  respectively  been  pre- 
sumed to  mean  the  25th  of  March  and  the  29th  of  September ; 
and  no  parol  evidence  of  the  custom  of  the  country  is  admissible 
to  show  that  the  parties  used  these  words  with  reference  to  the 
old  style.*  In  several  cases,  however,  of  parol  demises,  such 
evidence  has  been  received;'  but  whether  the  distinction  hitherto 
drawn  between  a  letting  by  deed,  and  a  letting  by  parol,  would 
now  be  sustained,  may  admit  of  a  serious  doubt. 

§  1065.*  On  a  warranty  of  prime  singed  bacon,  evidence  of  a 
practice  in  the  trade,  to  receive  bacon  slightly  tainted  as  prime 
singed,  has  been  rejected.'  So,  where  a  policy  was  made  in  the 
usual  form,  upon  the  ship,  her  tackle,  apparel,  boats,  &c.,  evidence 
of  usage,  that  the  underwriters  never  pay  for  the  loss  of  boats 
slung  upon  the  quarter,  outside  of  the  ship,  was  held  inadmissible.* 
So,  parol  evidence  has  been  rejected,  when  tendered  for  the 
purpose  of  proving  that  the  words  "  glass  ware  in  casks,"  con- 
tained in  the  memorandum  of  excepted  articles  in  a  fire  policy, 
meant,  according  to  the  tmderstanding  of  insurers  and  insured, 
such  ware  in  open  casks  only.'  So,  where  a  bill  of  lading  con- 
tained the  usual  clause^  '^  the  dangers  of  the  sea  only  excepted," 
the  Court  held,  that  the  shipowners  could  not  rely  on  an 
established  custom  in  the  trade,  that  persons  in  their  position 
should  only  be  liable  for  damages  occasioned  by  their  own 
neglect,  provided  they  saw  the  merchandise  properly  secured 


*  Smith  V.  Wilson,  3  B.  <k  Ad.  731—734,  per  Lord  Tenteiden  and 
Parke,  J.  ;  Hockin  v.  Oooke,  4  T.  R  314  ;  Att-G^en.  v.  Cart  Plate  Glass 
Co.,  1  Anstr.  39  ;  Noble  v.  Durell,  3  T.  R  271  ;  Sleght  v.  Bhinelander,  1 
Johns.  192  ;  Frith  «.  Barker,  2  Johns.  335  ;  Stoever  v.  Whitman,  6  Binn. 
417  ;  Henry  v.  Bisk,  1  DaU.  465.  ^  Doe  v.  Lea,  11  East,  312. 

^  Doe  V.  Benson,  4  B.  <&  A.  588  ;  Furley  v.  Wood,  1  Esp.  198,  per  Lord 
Kenyon.  *  Gr.  Ev.,  §  292,  in  part 

'  Yates  «.  Pym,  6  Tannt.  446.  See  also  Malcomson  «.  Morton,  11  Jr. 
Law  R  230. 

*  Blackett  v.  Roy.  Ex.  Ass.  Co.,  2  Cr.  k  J.  244.  Seo  Hall  v.  Jauson, 
4  E  &  B.  500. 

^  Bend  ».  Georgia  Ins.  Co.,  Sup.  Ct.,  N.  York,  1842. 
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and  stowed.^  So,  also,  where  some  linseed  was  bought  to  be 
delivered  at  Hull,  and  '*  fourteen  days  to  be  allowed  for  its 
deUvery  from  the  time  of  the  ship's  being  ready  to  discharge," 
eTidence  to  show  that  this  stipulation  was  intended  by  the  parties 
for  the  benefit,  not  of  the  seller,  but  of  the  buyer,  who  had  the 
option  of  accepting  the  seed  duiing  any  portion  of  the  fourteen 
days,  has  been  rejected.* 

1 1066.  "Where  goods  had  been  sold  through  a  London  broker 
under  a  written  contract,  which  stipulated  that  payment  should 
be  made  by  bills,  Lord  Ellenborough  rejected  evidence  of  a 
custom,  that  bills  meant  approved  bills,  and  that  the  vendor  had 
the  option  of  rejecting  any  bill  of  which  he  disapproved ; '  and, 
although  the  same  learned  judge,  in  a  subsequent  stage  of  the 
case,  admitted  evidence  of  a  usage  of  trade,  which  reserved  to 
vendors,  selling  through  brokers  in  the  manner  above  stated,  the 
power  of  annulling  the  contract,  within  a  reasonable  time  after 
the  name  of  the  purchaser  had  been  communicated  to  them, — 
serious  doubts  may  be  entertained  whether  he  was  right  in  so 
doing ;  and  whether  -the  custom,  thus  allowed  to  be  proved,  was 
so  incidental  to  the  contract,  as,  in  the  absence  of  express  words, 
to  be  incorporated  in  it.^ 

§  1067.  Parol  evidence  of  usage  or  custom  is  not  confined  to 
cases  where  the  written  instrument  is  expressed  in  ambiguous 
technical  language  ;  for '  it  is  certainly  sometimes  admissible  '*  to 
annex  incidents^"  as  it  is  termed, — that  is,  to  show  what  things 
are  customarily  treated  as  incidental  and  accessorial  to  the 
principal  thing,  which  is  the  subject  of  the  contract,  or  to  which 
the  instrument  relates.  For  instance,  though  a  bill  of  exchange 
or  promissory  note  is  silent  as  to  any  days  of  grace,*  parol  evi- 
dence of  the  known  and  established  usage  of  the  country  or  place 


^  The  schoouer  Beeside,  2  Sumn.  567. 
'  SotilichoB  V.  Kemp,  3  Ex.  R.  105. 

*  Hodgson  V,  Davies,  2  Camp.  532,  approved  of  by  Lord  DenmaD   in 
Trneman  v.  Loder,  11  A.  &  E.  599. 

*  Hodgson  V,  Daviee,  2  Camp.  531,  questioned  by  Lord  Denman  in  True- 
msn  V.  Loder,  11  A.  &  E.  599.  *  Gr.  Ev.,  §  294,  as  to  four  lines. 

'  The  time  is  surely  come  for  abolishing  this  useless  and  inconvenient 
"  inddent.'' 


■ 

1 


944  DAYS  OF  GRACE  ALLOWED  ON  THE  CONTINENT.  [PART  H. 

where  the  bill  or  note  is  payable,  is  admissible  to  show  on  what 
day  the  grace  expired.'     So,  it  may  be  proved  by  parol,  that  it  is 


^  Benner  v.  Bank  of  Columbia,  9  Wheat.  581,  where  the  decisions  on  this 
point  are  reviewed  by  Thompson,  J.  The  following  table,  copied  from  Mr. 
Chitty's  large  work  on  Bills  of  Exchange,  p.  374 — 376,  may  be  found  of 
practical  use  ;  though  too  much  reliance  should  not  be  placed  on  its  entire 
accuracy : — . 

Altona    .         .     Simdays  and  holidays  included,  and  bills  falling 

due  on  a  Sunday  or  holiday  must  be  paid,  or  in 
default  thereof  protested,  on  the  day  previous  12  days. 

America     .     .  .         .  .         •         .         .         .     .      3  days. 

Amsterdam      .     Abolished  since  the  Code  Napoleon  .       •  *.     none. 

Antwerp     .     .     Abolished  by  the  Code  Napoleon  .  .     .      none. 

Berlin     .         .     When  bills  including  them  do  not  &11  due  on  a 

Simday  or  holiday,  in  which  case  they  must 
be  piud  or  protested  the  day  previous  .  .      3  days. 

Brazil         .     .     Rio  de  Janeiro,  Bahia,  including  Simdays,  ifec., 

as  in  the  last  case .         .  .         .     .    15  days. 

England,  ScoUdnd,  WaleSy  and  Ireland 3  days. 

France    .         .     Abolished  by  the  Code  Napoleon,  Livre  L,  tit.  8, 

§  5,  pL  135  ;  1  Pardess.  189.  10  days  were 
formerly  allowed  ;  Poth.  pL  14,  15  .     .      none. 

Frankfort-^m-ihe^  Except  on  bills  drawn  at  sight,   Sundays  and 

Af  aine  holidays  not  included  ....      4  days. 

Oenoa  .     Abolished  by  the  Code  Napoleon         .         .     .      none. 

Hamburyh  .     .     Same  as  Altona 12  days. 

Ireland  .         •  .........      3  days. 

Leghorn      ...         .  .         .         .  none. 

Lisbon  and  Oporto  15  days  on  local,  and  6  on  foreign  bills  ;  but  if 

not  previously  accepted,  must  be  paid  on  the 
days  they  fall  due  .         .         6  days,  or    15  day  a 

Naples    .         .     Abolished  by  the  Code  Napoleon  .  .     .      none. 

Palermo      ...  ........      none. 

Fetersbxirg        .     Bills  drawn  after  date  are  entitled  to  10  days' 

grace,  those  drawn  at  sight  to  only  3  days, 
and  those  at  any  nimiber  of  days  after  sight 
none  whatever.  But  bills  received  and  pre- 
sented after  they  are  due,  are  nevertheless 
entitled  to  10  days'  grace.  In  these  days  of 
grace  are  included  Sundays  and  holidays,  as 
also  the  day  when  the  bill  falls  due,  on  which 
days  they  cannot  be  protested  for  non-pay- 
ment, but  on  the  morning  of  the  last  day  of 
grace  payment  must  be  demanded,  and  if  not 
complied  with,  the  bill  must  be  protested  be- 
fore Bimsct  .  ,  .  .10  days,  3,  <tc. 
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the  custom  for  persons  employed  in  particular  trades,  under 
general  contracts  of  hiring  and  service,  to  have  certain  holidays 
in  the  year,  and  the  Sundays  to  themselves.'  So,  it  may  be  shown 
by  parol,  that  a  heriot  is  due  by  custdhi  on  the  death  of  a  tenant 
for  life,  though  it  be  not  expressed  in  the  lease/  So,  a  lessee  by 
deed  may  show,  that,  by  the  custom  of  the  country,  he  is  entitled 
to  an  away-going  crop,  though  no  such  right  be  reserved  in  the 
deed.^  So,  a  publican,  holding  premises  under  a  written  agree- 
ment, which  reserved  a  weekly  rent,  but  was  otherwise  silent  as  to 
the  period  of  the  tenancy,  has  been  allowed  in  Ireland  to  prove  a 
custom  among  licensed  victuallers,  according  to  which,  a  tenant 
paying  in  advance  the  yearly  victualler's  licence,  is  deemed  to 


Bio  de  JcmeirOf     Days  of  grace  on  foreign  bills  are  15,  including 
Bahioy  and  other      holidays  and  Sundays,  and  if  due  on  any  suoh 
parts  of  Brazil         day,  must  be  paid,  or  in  default  thereof  pro- 
tested, on  the  previous  day     .  .     .    16  days. 
.^)tterdatn  .     .     Abolished  by  the  Code  Napoleon  none. 

Seotiand . 3  days. 

Spain  .  Vary  in  different  parts  of  Spain,  generally  14 

days  on  foreign,  and  8  on  inland  bills ;  at 
Cadiz  only  6  days'  grace.  When  bills  are 
drawn  at  a  certain  date,  fixed  or  precise,  no 
days  of  grace  are  allowed.  Bills  drawn  at 
sight  are  not  entitled  to  any  days  of  grace  ; 
nor  any  bills,  imless  accepted  prior  to  ma- 
turity .....  14  days,  but  vary. 
TriuU    .  .      3  days  on  bills  drawn  after  date,  or  any  term 

after  sight  not  lees  than  7  days,  or  payable  on 
a  particular  day  ;  but  bills  presented  after 
maturity  must  be  paid  within  24  hours.  Sun- 
days and  holidays  are  included  in  the  days  of 
grace,  and  if  the  last  day  of  grace  fall  on  such 
a  day,  payment  must  be  made,  or  the  bill 
protested,  on  the  first  following  open  day  .  3  days. 
Fentee         .     .     6  days,  in  which  Sundays,  holidays,  and  the 

days  when  the  bank  is  shut,  are  not  included  6  days. 
Vienna  ,  .  Same  as  Trieste  .  .  3  days. 
Wales 3  days, 

»  R.  «.  Stoke-upon-Trent,  5  Q.  B.  303.       '  Wbiie  v.  Sayer,  Palm.  211. 

'  Wigglesworth  v.  Dallison,  1  Doug.  201  ;  1  Bligh,  287,  S.  0.  ;  Senior 
t,  Axmitage,  Holt's  N.  P.  R  197,  explained  by  Parke,  B.,  in  1  M.  AW. 
476 ;  Huiton  v,  Warren,  1  M.  &  W.  466  ;  Tyr.  ii  Gr.  646,  S.  C. 

8  p 
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have  a  yearly  tenure,  though  the  rent  be  payable  weekly.*  Again, 
in  an  action  for  the  price  of  tobacco,  evidence  will  be  admissible 
to  show,  that,  by  the  usage  of  the  trade,  all  sales  of  tobacco  are 
by  sample,  although  this  term  be  not  expressed  in  the  bought  and 
sold  notes.'  In  another  case,  where  a  quantity  of  linseed  oil  had 
been  sold  through  London  brokers  by  bought  and  sold  notes,  and 
the  name  of  the  purchaser  was  not  disclosed  in  the  bought  note, 
evidence  was  received  of  a  usage  of  trade  in  the  City,  by  which 
every  buying  broker,  who  did  not,  at  the  date  of  the  bargain, 
name  his  principal,  rendered  himself  liable  to  be  treated  by  the 
vendor  as  the  purchaser.'  So,  where  a  horse  had  been  sold  by 
private  contract  at  a  repository  with  a  written  warranty  of  sound- 
ness, and  the  purchaser  afterwards  brought  an  action  against 
the  seller,  the  horse  turning  out  to  be  unsound,  the  defendant 
was  permitted  to  show  that,  by  one  of  the  printed  regulations 
hung  up  in  the  repository,  warranties  were  only  to  remain  in 
force  till  twelve  o'clock  on  the  day  after  the  sale ;  and  then,  upon 
further  proof,  that  the  plaintiflF  was  aware  of  this  regulation,  and 
yet  made  no  complaint  within  the  specified  time,  a  nonsuit  was 
directed  to  be  entered.* 

§  1068.  This  rule  of  annexing  incidents  by  parol,  which,  time 
out  of  mind,  has  been  adopted  in  explanation  of  mercantile  pro- 
ceedings, and  is  now  generally  applied  to  contracts  respecting  any 
transaction  wherein  known  usages  have  prevailed,  rests  on  the 
presumption,  that  the  parties  did  not  intend  to  express  in  writing 
the  whole  of  the  agreement  by  which  they  were  to  be  bound,  but 
only  to  make  their  contract  with  reference  to  the  established 
usages  and  customs  relating  to  the  subject-matter.'  But  here 
it  must  be   borne   in    mind    that  "  incidents  "   are   frequently 

'  Lundy  v.  Reilly,  30  Law  Times,  223,  in  Ir.  Ex. 

'  Syera  v.  Jonas,  2  Ex.  R.  111.     See  also  Brown  v.  Byrne,  3  E.  &  B.  703  ; 
Cuthbert  v.  Gumming,  10  Ex.  R.  809  ;  aff.  in  Ex.  Ch.,  11  Ex.  R  405. 
«  Humfrey  v.  Dale,  26  L.  J  ,  Q.  B,  137  ;  7  E.  &  B.  266,  S.  C. 

*  Bywater  v.  Richardson,  1  A.  &  E.  508  ;  3  N.  <fe  M.  748,  S.  C.  See 
Smart  v.  Hyde,  8  M.  <b  W.  723  ;  and  Foster  v.  Mentor  Life  Assurance  Co., 
3  E.  (fe  B.  48. 

*  Button  V,  Warren,  1  M,  ik  W.  475,  per  Parke^  R  ;  Gibson  «.  Small,  4 
H.  of  L.  Gas.  397,  per  id. 
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upon  underwriters  in  America.*  Neither,  in  the  case  of  a  time 
policy,  does  the  law  imply  any  warranty  or  condition  that  the 
ship  should  he  sea-worthy  either  at  the  date  of  the  insurance,*  or 
at  the  commencement  of  the  voyage  during  which  ihe  policy 
attaches;'  and  this,  too,  as  it  would  seem,  although  the  ship 
should  be  an  outward-bound  vessel,  lying  in  a  British  port  where 
the  owner  actually  resides.^ 

§  1070.  In  contracts  for  the  sale  of  estates^  whether  freehold  or 
leasehold,  the  law,  in  the  absence  of  an  express  stipulation  to  the 
contrary,  implies  an  undertaking  on  the  part  of  the  vendor  that 
he  will  make  out  a  good  title,'  and  an  undertaking  on  the  part  of 
the  vendee,  that,  if  the  title  prove  defective,  the  damages  to  which 
he  shall  be  entitled  shall  be  limited  to  the  expenses  actually 
incurred  in  the  investigation,  and  shall  be  merely  nominal  for  the 
loss  of  the  bargain.*  If,  indeed,  it  should  turn  out  that  the 
vendor  has  been  guilty  of  any  fraudulent  misrepresentation  or 
concealment,  or  that  he  has  contracted  to  sell  an  estate  in  which 
he  has  no  reasonable  ground  for  believing  that  he  has  any 
interest  whatever,'  then  the  case  will  fall  within  the  general  rule 
of  law,  that  where  a  person  makes  a  contract  and  afterwards 
breaks  it,  he  must  pay  the  whole  damage  sustained  by  the  party 
with  whom  he  contracts. 


*  Gibson  v.  Small,  4  H.  of  L.  Cas.  398,  per  Parke,  B. 

^  Gibson  v.  Small,  4  H.  of  L.  Cas.  363  ;  Small  v.  Gibson,  16  Q.  B.  128^ 
S.  C,  in  Ex.  Ch. 

'  Gibson  v.  Small,  4  H.  of  L.  Cas.  407,  per  Parke,  R,  422,  423,  per 
Ld.  Campbell ;  Jenkins  v,  Heycock,  8  Moo.  P.  C.  K.  351 ;  Michael  v. 
Tredwin,  17  Com.  B.  551. 

*  Thompson  «.  Hopper,  25  L.  J.,  Q.  B.,  240  ;  6  E.  <b  B.  172,  S.  C, 
Erie,  J.,  diss.  ;  Fawcus  v.  Sarsfield,  25  L.  J.,  Q.  B.,  249  ;  6  E.  ab^  B.  192, 
S.  C,  Erie,  J.,  diss. 

*  Soufcer  V.  Drake,  5  B.  «b  Ad.  992  ;  3  N.  &  M.  40,  S.  C.  ;  Doe  v. 
Stanion,  1  M.  &  W.  695,  701,  per  Parke,  B.  ;  Hall  v.  Betty,  4  M.  <b  Or. 
410  ;  5  ScotVs  N.  R.  508,  S.  C.  ;  Worthington  v,  Warrington,  5  Com.  B. 
635.  These  cases  overrule  George  v.  Pritchard,  Ry.  <b  Moo.  417.  See 
Kintrea  t;.  Perston,  1  H.  <fc  N.  357. 

*  Flureau  r.  Thomhill,  2  W.  Bl.  1078  ;  Walker  v.  Moore,  10  B.  <S(  C. 
416  ;  Robinson  v,  Harman,  1  Ex.  R  855,  per  Parke,  B.  ;  Worthington  v. 
Warrington,  8  Com.  B.  134 ;  Pounsett  v.  Fuller,  17  Com.  B.  660. 

'  Hopkins  ».  Graaebrook,  6  B.  &  C.  31 ;  9  D.  &  R  22,  S.  C.  ;  Robinson 
V.  Harman,  1  Ex.  R  850. 
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§  1072.  On  the  sale  of  a  specific  ascertained  chattel,  the  law  of 
England, — unlike  the  Roman/  the  French,'  the  Scotch,'  and,  in 
part,  the  American  law,* — does  not  annex  to  the  contract  any 
implied  warranty  of  title,^  but  a  warranty  may  be  inferred  in  such 
case  either  from  the  usage  of  trade,  or  from  the  declaration  or 
conduct  of  the  vendor  being  such  as  to  lead  to  the  conclusion  that 
he  sold  the  property  as  "  his  own,"  or  from  the  fact  of  the  articles 
being  bought  in  a  shop  professedly  carried  on  for  the  sale  of 
goods.*  With  respect  to  executory  contracts  of  purchase  anS 
sale,  where  the  subject  is  unascertained,  and  is  afterwards  to  be 
conveyed,  the  law  would  probably  imply  that  both  parties  meant 
that  a  good  title  to  that  subject  should  be  transferred,  in  the 
same  manner  as  it  would  imply,  under  similar  circumstances,  that 
a  merchantable  article  was  to  be  supplied.  Unless  goods,  which 
the  party  could  enjoy  as  his  own,  and  make  full  use  of,  were 
delivered,  the  contract  would  not  be  performed.  The  purchaser 
could  not  be  bound  to  accept  if  he  discovered  the  defect  of  title 
before  delivery ;  and  if  he  did  accept,  and  the  goods  were  recovered 
from  him,  he  would  not  be  bound  to  pay  for  them,  or,  having  paid, 
he  would  be  entitled  to  recover  back  the  price,  as  on  a  considera- 
tion which  had  failed.' 

§  1073.  Upon  a  sale  of  merchandise,  which  the  buyer  has  no 
opportunity  of  inspecting,  the  law  implies  a  condition  that  the 
article  shall  fairly  and  reasonably  answer  the  description  in  the 
contract ; '  but  where  goods  are  sold  under  circumstances  which 
aflford  the  purchaser  an  opportunity  of  inspecting  either  the  bulk 
or  the  sample,  the  maxim  of  caveat  emptor  is  generally  applicable. 


*  See  Domat,  bk.  1,  tit  2,  §  2,  art.  3. 

'  Code  Civil,  ck  4,  §  1,  art.  1603.  »  BeU  on  Sale,  94. 

*  Defreeze  v,  Trumper,  1  Johns.  R  274  ;  Rew  v.  Barber,  3  Cowen,  272 ; 
Broom'B  Max.  628. 

*  Morley  v.  Attenborough,  3  Ex.  R  500,  510,  per  Parke,  B. ;  Ormrod 
V.  Huth,  14  M.  &  W.  664,  per  Tindal,  C.  J.  ;  HaUv.  Conder,  2  Com.  B., 
N.  S.,  40.     See  Siins  v,  Mawyat,  17  Q.  B.  291,  per  Lord  Campbell 

*  Morley  v.  Attenborough,  3  Ex.  R  511—513,  per  Parke,  B. 

'  Id.  509,  510,  per  Parke,  B.  It  is  stiU  an  undecided  point  whether,  cm 
the  sale  of  a  copyright,  the  law  would  imply  a  warranty  of  title.  See  Sims 
V.  Marryat,  17  Q.  B.  281. 

»  Wieler  v.  Schilizzi,  17  Com.  B.  6  J  9. 
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§  1073  a.  The  legal  effect  of  contracts  for  the  sale  of  patents 
has  recently  been  the  subject  of  much  discussion  in  Westminster 
Hall;  but  it  is  now  determined  that  the  law  implies  no  warranty 
in  such  a  contract  either  that  the  vendor  was  the  true  and  first 
inventor  within  the  Statute  of  James,  or  that  the  invention  was 
either  useful  or  new.* 

§  1074.  From  the  ordinary  relation  of  master  and  servant,  no 
contract,  and  therefore  no  duty,  can  be  implied  on  the  part  of  the 
master  to  protect  the  servant  against  any  injury  arising  either 
from  the  negligence  of  another  servant,  or  from  the  defective 
condition  of  the  master's  property,'  unless  such  condition  has 
been  caused  by  the  personal  negligence  of  the  master.'  A  ship- 
owner, therefore,  unless  guilty  of  fraudulent  concealment,  will 
not  be  responsible  for  any  illness  or  other  damage  caused  to  a 
seaman  in  consequence  of  the  vessel  going  to  sea  in  an  unsea- 
worthy  state.^  • 

§  1074  a.  When  a  man  makes  a  contract  as  agent  for  another 
person,  the  law  implies  a  warranty  on  his  part  that  he  has  autho- 
rity to  bind  his  principal ;  and  if  it  turns  out  that  he  really  has 
no  such  authority,  he  may  be  sued  for  the  damages  necessarily 
occasioned  by  this  breach  of  warranty,  though  he  may  have  acted 
under  the  bon&  fide  belief  that  he  was  authorised  as  agent  to 
make  the  contract.* 

§  1075.  In  all  cases  where  evidence  of  usage  is  received,  the 
rule  must  be  taken  with  this  qualification,  that  the  evidence  be 
not  repugnant  to  or  inconsistent  with  the  contract ;  for,  otherwise, 
it  would  not  go  to  interpret  and  explain,  but  to  contradict,  what 


*  Hall  V.  Conder,  2  Com.  B.,  N.  S.,  22  ;  Smith  «.  Neale,  id.  67. 

*  Seymour  v.  Maddox,  16  Q.  B.  326  ;  Priestley  v.  Fowler,  3  M.  <fc  W.  1  ; 
HutchinBon  r.  The  York,  Newcastle,  k  Berwick  Rail.  Co.,  6  Ex.  R.  343  ; 
Wigmore  v.  Jay,  y.  354  ;  Dynen  v.  Leach,  26  L.  J.,  Ex.,  221. 

*  Roberts  v,  SiXth,  26  L.  J.,  Ex.,  319,  in  Ex.  Ch. 

*  Couch  V,  Steel,  3  E.  <b  B.  402,  overruling  a  dictum  of  Parke,  B. ,  in 
Gibson  v.  Small,  4  H.  of  L.  Cas.  404. 

»  CoUen  V,  Wright,  26  L.  J.,  Q.  B.,  147  ;  7  E.  &  B.  301,  S.  C.  ;  30 
Law  Times,  209,  S.  C,  in  Ex.  Ch.  ;  Randell  v.  Trimen,  18  Com.  B.  786  ; 
Simons  v.  Patchett,  26  L.  J.,  Q.  B.,  195. 
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ment,  it  is  not  necessary  that  it  should  have  been  immemoriai,  or 
even  established  for  a  considerable  period,  or  uniform,  or  capable 
of  being  defined  with  precision  and  accuracy.  Thus,  "  the  custom 
of  the  countiy  "  with  reference  to  good  husbandry,  means  no  more 
than  that  the  tenant  should  conform  to  the  existing  prevalent 
usage  of  the  country  where  the  lands  lie  ;  ^  and  the  general  usage 
of  trade  may  be  imported  into  a  contract,  though  proof  has  been 
given  of  exceptions  to  such  usage.'  So,  although  a  particular 
branch  of  trade  has  been  only  established  for  a  year  or  two,  parties 
connected  with  that  trade  will  be  presumed  to  have  contracted, 
with  reference  to  the  usages  generally  adopted  since  its  existence.' 
But  in  all  these  cases  it  is  ihefact  of  a  general  usage  or  practice 
prevailing  in  the  particular  trade  or  business,  and  not  the  mere 
judgment  and  opinion  of  the  witnesses,  which  is  admissible  in 
evidence :  and  unless  the  witnesses  can  state  instances  of  the 
usage  as  having  occurred  within  their  own  knowledge,  their 
testimony  will  seldom  be  entitled  to  much  weight.* 

§  1077.  Whenever  evidence  of  usage  is  adduced,  whether  it  be 
for  the  purpose  of  explaining  the  technical  language  of  an  instru- 
ment, or  of  annexing  incidents  to  it,  the  party  against  whom  it  is 
offered  is  always  at  liberty  to  prove, — either  first,  the  non-existence 
of  the  usage, — or  secondly,  its  illegality  or  unreasonableness, — or 
thirdly,  that,  in  fact,  it  formed  no  part  of  the  agreement  between 
the  parties.^  Indeed,  if  any  reason  exists  for  believing  that  the 
opposite  party  will  rely  upon  usage,  the  evidence  on  these  points 
may  be  given  by  way  of  anticipation.  For  instance,  where  the 
owner  of  goods  brought  an  action  of  assumpsit  against  a  carrier 
by  sea,  for  non-delivery  of  the  goods  to  him  at  the  port  of  London, 
and  the  defendant  pleaded  that  he  had  delivered  them  at  that  port. 


*  Legh  t.  Hewitt,  4  East,  154,  159,  per  Lord  EUenborough  ;    Dalby  v. 
Hirst,  1  B.  &  B.  224,  227,  228  ;  3  Moore,  536,  a  C.     See  ante,  §  299. 

2  Vallance  v.  Dewar,  1  Camp.  508,  per  Lord  Ellenborough. 
^  Noble  V,  Kennoway,  2  Doug.  513,  per  Lord  Mansfield  ;    Bobertson  t». 
Jackson,  2  Com.  B.  412. 

*  Lewis  V.  Marshall,  7  M.  &  Gr.  744,  745,  per  Tindal,  C.  J. 

*  Bourne  v.  Gatliffe,  3  M.  &  Gr.  684,  per  Alderson,  B.  ;    Bottomley  v. 
Forbes,  5  Bing.  N.  C.  127,  128,  per  Tindal,  C.  J. 
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§  1079.  "If,"  said  Lord  Denman,  in  pronouncing  the  opinion  of 
the  Court  on  one  occasion,  "  a  legislator  were  called  to  consider  the 
expediency  of  passing  a  law  upon  this  subject,  the  conclusion  at 
which  he  would  arrive  is  hardly  open  to  a  doubt.  He  would  decide 
at  once  that  the  written  contract  must  speak  for  itself  on  all  occa- 
sions ;  that  nothing  should  be  left  to  memory  or  speculation.  There 
is  no  inconvenience  in  requiring  parties  making  written  contracts  to 
write  the  whole  of  their  contracts,  while,  in  mercantile  affairs,  no 
mischief  can  be  greater  than  the  uncertainty  produced  by  per- 
mitting verbal  statements  to  vary  bargains  committed  to  writing. 
But  the  nature  of  this  explanatory  evidence  renders  it  peculiarly 
dangerous.  Those  who  have  heard  it  must  have  been  struck  with 
the  hesitating  strain  in  which  it  is  given  by  men  of  business,  and 
their  wish  to  secure  the  correctness  of  their  answer  by  referring 
to  the  written  document.  Again,  what  can  be  more  difficult  than 
to  ascertain,  as  a  matter  of  fact,  such  a  prevalence  of  what  is 
called  a  custom  in  trade  as  to  justify  a  verdict  that  it  forms  a  part 
of  every  contract  ?  Debate  may  also  be  fairly  raised  as  to  the 
right  of  binding  strangers  by  customs  probably  unknown  to  them ; 
a  conflict  may  exist  between  the  customs  of  two  different  places ; 
and  supposing  all  these  difficulties  removed,  and  the  custom  fully 
proved,  still  it  will  almost  always  remain  doubtful  whether  the 
parties  to  the  individual  contract  really  meant  that  it  should 
include  the  custom." ' 

§  1080.  The  late  Mr.  Justice  Story  has  expressed  the  same 
sentiments ;  and  as  all  the  observations  of  that  great  and  good 
judge  deserve  especial  respect,  no  apology  seems  necessary  for 
inserting  the  following  passage  from  one  of  his  judgments : " — "I* 
own  myself,"  said  he,  "  no  friend  to  the  almost  indiscriminate 
habit  of  late  years,  of  setting  up  particular  usages  or  customs,  in 
almost  all  kinds  of  business  and  trade,  to  control,  vary  or  annul 
the  general  liabilities  of  parties  under  the  common  law,  as  well  as 
under  the  commercial  law.  It  has  long  appeared  to  me,  that  there 
is  no  small  danger  in  admitting  such  loose  and  inconclusive  usi^es 


*  Trueman  r.  Loder,  11  A.  &  E.  697,  598. 

2  The  Schooner  Roeside,  2  Sumn.  p67.  •  Gr.  Ev.,  §  292,  n. 
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two  occasions,  even  conversations  between  the  parties  when  the 
contract  was  being  made,  have  been  received,  in  proof  of  the  sense 
which  they  attached  to  the  ambiguous  expressions.^  The  prin- 
ciple, however,  of  these  cases  is  not  very  clear,  and  no  great 
weight  should,  in  prudence,  be  attached  to  them.^ 

§  1082.  Passing  now  to  the  consideration  of  the  second  descrip- 
tion of  evidence,  which  is  admissible  in  explanation  of  written 
instruments,  it  may  be  laid  down  as  a  broad  and  distinct  rule  of 
law,  that  extrinsic  exidence  of  every  material  fact,  which  will 
enable  the  Court  to  ascertain  the  nature  and  qualities  of  the 
subject-matter  of  the  instrument,  or,  in  other  words,  to  identify  the 
persons  and  things  to  which  the  instrument  refers,  must  of  neces- 
sity be  received.'  Whatever  be  the  nature  of  the  document  under 
review,  the  object  is  to  discover  the  intention  of  the  writer  as 
evidenced  by  the  words  he  has  used ;  and  in  order  to  do  this,  the 
judge  must  put  himself  in  the  writer's  place,  and  then  see  how  the 
terms  of  the  instrument  affect  the  property  or  subject-matter.* 
With  this  view,  extrinsic  evidence  must  be  admissible  of  all  the 
circumstances  surrounding  the  author  of  the  instrument.^  In  the 
simplest  case  that  can  be  put,  namely,  that  of  an  instrument 
appearing  on  its  face  to  be  perfectly  intelligible,  inquiry  must  be 
made  for  a  subject-matter  to  satisfy  the  description.  If  an  estate 
be  conveyed  by  the  designation  of  Blackacre,  parol  evidence  must 

*  Birch  «.  Depeyster,  1  Stark.  R.  210,  per  Gibbs,  C  J.  ;  Gray  v.  Harper^ 
1  Story  R.  674  ;  Selden  «.  Williams,  9  Watta,  9. 

3  See  Smith  t>.  Jeffryes,  15  M.  <b  W.  661. 

^  Doe  V,  Hiscocksy  5  M.  <fc  W.  367,  368,  per  Lord  Abinger  ;  Shore  r. 
Wilson,  9  O.  &  Fin.  556,  per  Parke,  B.  ;  Wigram  on  Wills,  61  ;  Doe  r. 
Martin,  4  B.  <fc  Ad.  771,  785,  786,  per  Parke,  J.  ;  1  N.  &  M.  512,  &  C.  ; 
R.  V,  Wooldale,  6  Q.  B.  549,  565,  per  Coleridge,  J. 

*  Shore  v.  Wilson,  9  CL  &  Fin.  566,  per  Parke,  B.  ;  Doe  v.  Martin,  1  N. 
k  M.  524,  per  id.  ;  Guy  v,  Sharpe,  1  MyL  <k  K.  602,  per  Lord  Brougham  ; 
Wigram  on  Wills,  76,  77. 

*  Sweet  V.  Lee,  3  M.  &  Gr.  466,  per  Tindal,  C.  J.  ;  Att-Gen.  ».  Drum- 
mond,  1  Dru.  <b  War.  367,  per  Sugden,  0.  ;  Drummond  o.  Att.-Gen.,  2  H. 
of  L.  Cas.  862,  per  Lord  Brougham  ;  Att-Gen.  v.  Earl  of  Powis,  1  Kay, 
207,  per  Wood,  V.  C.  ;  King's  Coll.  Hospital  v.  Wheildon,  18  Beav.  30 ; 
Blundell  t.  Gladstone,  1  PhilL  282,  283  ;  Simpson  v,  Margitaon,  11  Q.  B. 
32,  per  Lord  Denman. 
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§  1083  a.  In  the  the  case  of  Goblet  v.  Beechey,'  the  controversy 
turned  on  the  word  "  mod,"  as  used  in  the  following  codicil  of  the 
distinguished  sculptor  NoUekens..    *'  In  case  of  my  death,  all  the 
marble  in  the  yard,  the  tools  in  the  shop,  bankers,  mod  tools  for 
carving,'*  &c.,  "  shall  be  the  property  of  Alex.  Goblet."     The 
plaintiff  contended  that  the  word  meant  models ;  the  defendant, 
who  was  the  executor,  urged  that  either  it  was  an  abbreviation  for 
"  moulds,"  or  that  it  should  be  read  in  connexion  with  the  words 
which  immediately  followed  it,  and  meant  "  modelling  tools  for 
carving."     On  the  one  hand  it  was  proved,  that  the  legatee  had 
been  in  the  testator's  service  for  thirty  years,  and  was  highly 
esteemed  by  him  as  one  of  his  best  workmen ;  and  statuaries  were 
called  to  prove  that  no  such  tools  were  known  as  modelling  took 
for  carving,  but  that  the  word  **  mod  "  would  be  understood  by 
any  sculptor  as  a  simple  abbreviation  of  the  word  models.     On 
the  other  hand,  the  executor  showed  that  the  testator's  models 
were  rare  and  curious  works  of  art,  which  had  sold  for  a  large 
sum,  but  that  all  the  other  articles  mentioned  in  the  codicil  were 
of  trifling  value ;  and  he  further  gave  in  evidence,  that  the  testator 
had  a  great  number  of  moulds  in  his  possession,  which  were  not 
specifically  disposed  of  by  the  will.     Beading  the  codicil  by  the 
light  of  this  extrinsic  evidence,  Vice-Chancellor  Shadwell  came  to 
a  decision  that  the  word  in  question  sufficiently  described  the 
testator's  models;  and  although  this   decree  was  subsequently 
reversed  by  Lord  Brougham,  the  reversal  rested,  not  on  the  inad- 
missibility of  any  portion  of  the  evidence,  but  on  the  ground  that 
the  models  had  been  distinctly  bequeathed  by  the  will  to  another 
party,  and  that  the  meaning  of  the  codicil  was  involved  in  too 
much  obscurity  to  justify  its  operating  as  a  revocation  of  the  prior 
bequest'    In  another  recent  case,'  a  testator  had  bequeathed  to 
his  two  children  the  several  sums  of  i.x.x.  and  o.x.x.     These 
marks  standing  alone   were   obviously  unintelligible  ;    but  the 
Court  allowed    them    to    be    explained    by   extrinsic   evidence, 
showing  that  the  deceased,  when  alive,  had,  in  his  business  of 
a   jeweller,    used    the   symbols   as   denoting  respectively   lOOZ. 
tod  200Z. 


^  3  Sini.  24  ;  Wigram  on  WUIb,  185,  S.  C. 

*  2  HusB.  <fe  My.  624.  »  KeU  v.  Channer,  23  Beav.  196. 
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§  1085.  It  may,  and  indeed  it  often  does,  happen,  that,  in 
consequence  of  the  surrounding  circumstances  being  proved  in 
evidence,  the  Courts  give  to  the  instrument,  thus  relatively  con- 
sidered, an  interpretation  very  different  from  what  it  would  have 
received,  had  it  been  considered  in  the  abstract.  But  this  is  only 
just  and  proper ;  since  the  effect  of  the  evidence  is  not  to  vary 
the  language  employed,  but  merely  to  explain  the  sense  in  which 
the  writer  imderstood  it.  Thus,  where  certain  premises  were 
leased,  including  a  yard  described  by  the  metes  and  bounds,  and 
the  question  was,  whether  a  cellar  imder  the  yard  was  or  was  not 
included  in  the  lease;  verbal  evidence  was  held  admissible  to 
show,  that  at  the  time  of  the  lease,  the  cellar  was  in  the  occu- 
pancy of  another  tenant,  and,  therefore,  that  it  could  not  have 
been  intended  by  the  parties  that  it  should  pass  by  the  lease.* 
So,  where  a  testator  had  devised,  in  1804,  "  all  his  lands  in  the 
parish  of  Doynton"  to  his  daughter,  and  it  appeared  that  he  had 
a  farm,  which  at  that  date  was  generally  reputed  to  be  wholly  in 
Doynton,  but  which  subsequently  turned  out  to  be  partly  in 
another  parish,  the  Court  of  Exchequer  rightly  held  that  the 
entire  farm  passed  imder  the  will.*  So,  where  a  fine  had  been 
levied  for  twenty  acres  of  land  and  twelve  messuages  in  Chelsea, 
evidence  was  admitted  to  show,  that,  though  the  conusor's  estate 
at  Chelsea  was  under  twenty  acres,  he  had  nineteen  houses  on  it ; 
and  as,  read  in  connexion  with  these  facts,  the  language  of  the 
fine  was  ambiguous,  further  proof  was  received  as  to  what  par- 
ticular part  of  the  property  was  intended  to  be  included  in  it.' 
Again,  an  estate  was  devised  to  Mary  Beynon's  three  daughters, 
Mary,  Elizabeth,  and  Ann.  At  the  date  of  the  will,  Mary 
B^^rnon  had  two  legitimate  daughters^  namely,  Mary  and  Ann, 
and  a  younger  illegitimate  child,  named  EUzabeth.  Thus,  two 
persons  only  were  in  existence,  who  correctly  answered  the 
description  in  the  devise;  yet  still  Elizabeth,  the  illegitimate 
daughter,  might  have  been  included  therein,  had  it  clearly  appeared 
that  the  testator  so  intended.     In  order,  however,  to  rebut  her 


'  2  Poth.  on  Obi.  by  Evans,  185  ;  Doe  v,  Burt,  1  T.  R.  701. 
^  Au8t«e  V,  Nebns,  1  H.  <fe  N.  225. 

'  Do6  V.  Wilford,  1  C.  &  P.  284  ;  Ry.  «b  M.  88,  S.  C.  ;  Denn  v.  Wilford, 
2  C.  A  P.  173. 
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up  an  intention  inconsistent  with  the  known  meaning  of  the 
writing  itself.  For,  the  duty  of  the  Court  in  all  these  cases  is  to 
ascertain,  not  what  the  parties  may  have  reaUy  intended,  as  con- 
tradistinguished from  what  their  words  express ;  but  simply,  what 
is  the  meaning  of  the  words  they  have  used.*  It  is  merely  a 
duty  of  interpretation ;  that  is,  to  find  out  the  true  sense  of  the 
written  words,  as  the  parties  used  them ;  and  of  construction,  that 
is,  when  the  true  sense  is  ascertained,  to  subject  the  instrument 
to  the  established  rules  of  law.* 

§  1088.  In  no  case  therefore,  except,  as  will  be  presently  pointed 
out,*  where  the  description  in  the  document  would  equally 
apply  to  any  one  of  two  or  more  subjects,*  or  where  the 
object  is  to  rebut  an  equity,*  is  it  permitted  to  explain  the 
language  of  a  written  instrument  by  evidence  of  the  private  views, 
the  secret  intentions,  the  known  principles,  or  even  the  express 
parol  declarations  of  the  writer ;  but,  in  all  cases  alike,  the  Court 
must  expound  the  instrument  in  strict  accordance  with  the 
language  employed ;  and  if  the  primary  meaning  of  this  language 
be  unambiguous,  both  with  reference  to  the  context,  and  to  the 
circumstances  in  which  the  parties  to  the  instrument  were  placed 
at  the  time  of  making  it,  such  primary  meaning  must  be  taken 
conclusively  to  be  that  in  which  the  parties  used  the  language, 
and  no  extrinsic  evidence  can  be  received  to  show,  that  in  fact 
they  used  it  in  any  other  sense,  or  had  any  other  intention.* 

§  1089.  For   instance,'    parol    evidence   has    repeatedly  been 

'  Doe  V.  Gwillim,  5  B.  &  Ad.  129,  per  Parke,  J.  ;  Doe  v,  Martin,  4  B. 
<b  Ad.  786,  per  id.  ;  1  K.  <fe  M.  524,  S.  C. ;  Shore  v.  Wilson,  9  CL  A  Fin. 
625,  per  Coleridge,  J.  ;  556,  per  Parke,  B. ;  566,  per  Tindal,  C.  J.  ;  Beau- 
mont V.  Field,  2  Chitty's  R.  275,  per  Abbott,  C.  J. ;  Richardaon  «.  Wataon, 
4  B.  &  Ad.  800,  per  Parke,  J.  ;  Eickman  v.  Carstairs,  5  B.  &  Ad.  662, 
663,  per  Lord  Denman. 

-  See  Lieber's  Legal  and  Polit.  Hermeneutics,  c.  1,  §  8,  and  c.  3,  §§  2,  3  ; 
Doct.  <fe  Stu.  39,  c  24.  »  Post,  §§  1092,  1110. 

*  Shore  v.  Wilson,  9  CI.  &  Fin.  557,  per  Parke,  B. 

*  See  post,  §§  1100—1112. 

«  Shore  v.  Wilson,  9  CL  <fc  FixL  525,  per  Coleridge,  J.  ;  556,  per  Parke, 
B.  ;  565,  566,  per  Tindal,  C.  J. 

^  For  other  instances,  see  ante,  §§  1055,  1056. 
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ledging  that  he  could  not  receive  evidence  of  the  declarations  of 
the  founder  of  an  ancient  charity,  either  against,  or  in  favour  of, 
his  grant,  held  that  he  was  clearly  entitled  to  inquire  as  to  what 
acts  the  founder  had  done  in  relation  to  the  charity ;  and  his 
lordship  observed,  that  one  of  the  most  settled  rules  of  law  for 
the  construction  of  ambiguities  in  ancient  instruments  was,  that 
the  Court  might  resort  to  contemporaneous  usage  to  ascertain 
the  meaning  of  the  deed.  **  Tell  me,"  said  he,  ''  what  you  have 
done  under  such  a  deed,  and  I  will  tell  you  what  that  deed 
means."'  Lord  Chief  Justice  Tindal,  also,  has  declared,  that, 
for  the  purpose  of  ascertaming  the  sense  of  an  old  charity 
grant,  evidence  of  "  the  early  and  contemporaneous  application  of 
the  funds  of  the  charity  itself  by  the  original  trustees  under  the 
deed,"  was  certainly  admissible.' 

§  1091.  In  each  of  the  three  examples  given  in  the  preceding 
section,  the  question  turned  on  the  construction  of  a  charity 
grant;  but  as  these  instruments  possess  no  peculiarity,  which 
would  warrant  the  adoption  of  a  special  rule  of  evidence  with 
respect  to  them,  it  may  be  laid  down  as  a  general  proposition, 
that  all  ancient  instruments  of  every  description  may,  in  the 
event  of  their  containing  ambiguous  language,  but  in  that  event 
alone,  be  interpreted  by  what  is  called  contemporaneous  and 
'  continuous  usage  under  them,  or  in  other  words,  by  evidence  of 
the  mode  in  which  property  dealt  with  by  them  has  been  held 
and  enjoyed.'  For  instance,  the  contemporaneous  acts  of 
occupiers  of  land  have  been  admitted  in  evidence  to  explain  the 
meaning  of  an  ambiguous  award  imder  an  old  inclosure  Act.*    So, 

'  1  Dru.  &  War.  368. 

'  Shore  v.  Wilson,  9  CL  <k  Fin.  569  ;  Att.-Gen.  v.  Mayor  of  Bristol,  2  Jmo. 
&  Walk.  121,  per  Lord  Eldon.     See  7  4b  8  Vict.,  a  45^  §  2,  cited  ante,  §  65. 

•  Weld  V,  Hornby,  7  East,  199,  per  Lord  EUenborough  ;  Att-Gen.  v. 
Parker,  3  Atk.  577,  per  Lord  Hardwicke  ;  R  t>.  Dulwich  College,  17  Q.  B. 
600  ;  Ati-Gen.  v.  Murdoch,  1  De  Gex,  M  <k  Gord.  86.  In  Att.-Gen.  «. 
St  Cross  Hospital,  17  Beav.  435,  464,  465,  Sir  John  Romilly,  M.  R., 
held,  that  no  presumption  could  be  made  against  the  clear  ostensible 
purpose  of  the  foundation,  though  it  were  supported  by  a  usage  of  150 
years.     See  Att.-Gen.  v,  Clapham,  4  De  Gex,  M.  <k  Gord.  591. 

*  Wadley  «.  Bayliss,  5  Taunt.  752  ;  recognised  by  Creaswell,  J.,  in  Doe 
V.  Baviss,  7  Com.  B.  511 ;  Ati-Gen.  v.  Boston,  1  DeGex  k  Sm.  519,  627. 
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After  stating  the  general  rule  that  the  meaning  of  a  will  may  be 
explained  by  evidence  of  all  the  circumstances  surrounding  the 
testator,  his  lordship  goes  on  to  observe, — "  But  there  is  another 
mode  of  obtaining  the  intention  of  the  testator,  which  is  by 
evidence  of  his  declarations,  of  the  instructions  given  for  his  will, 
and  other  circumstances  of  the  like  nature,  which  are  not  adduced 
for  explaining  the  words  or  meaning  of  the  will,  but  either  to 
supply  some  deficiency,  or  remove  some  obscurity,  or  to  give 
some  effect  to  expressions  that  are  immeaning  or  ambiguous. 
Now,  there  is  but  one  case,^  in  which  it  appears  to  us  that  this 
sort  of  evidence  of  intention  can  properly  be  admitted,  and  that 
is,  where  the  meaning  of  the  testator's  words  is  neither  ambiguous 
nor  obscure,  and  where  the  devise  is  on  the  face  of  it  perfect  and 
intelligible,  but,  from  some  of  the  circumstances  admitted  in 
proof,  an  ambiguity  arises,  as  to  which  of  the  two  or  more 
things,  or  which  of  the  two  or  more  persons  (each  answering  the 
words  in  the  will),  the  testator  intended  to  express.  Thus,  if  a 
testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two  manors  of 
North  S.  and  South  S.,  it  being  clear  he  means  to  devise  one  only, 
whereas  both  are  equally  denoted  by  the  words  he  has  used,  in 
that  case  there  is  what  Lord  Bacon  calls  '  an  equivocation,'  that 
is,  the  words  equally  apply  to  either  manor,  and  evidence  of 
previous  intention  may  be  received  to  solve  this  latent  ambiguity;' 
for  the  intention  shows  what  he  meant  to  do;  and  when  you 
know  that,  you  immediately  perceive  that  he  has  done  it  by  the 
general  words  he  has  used,  which,  in  their  ordinary  sense,  may 
properly  bear  that  construction.  It  appears  to  us,  that,  in  all 
other  cases,  parol  evidence  of  what  was  the  testator's  intention 
ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought 
to  be  made  in  writing;  and  if  his  intention  cannot  be  made  to 
appear  by  the  writing,  explained  by  circumstances,  there  is  no  will."  * 

§  1094.  In  conformity  with  the  rule  thus  laid  down,  it  has  been 
decided,  that,  where  a  testator  had  devised  one  house  **  to  George 
Gord,  the  son  of  George  Gord ; "  another  "  to  George  Gord,  the 


'  As  to  rebutting  an  equity,  see  post,  §§  1110 — 1112. 
'  See  Douglas  v.  Fellows,  1  Kay,  114,  per  Wood,  V.  C. 
'  Doe  V.  Hisoocks,  5  M.  <k  W.  368,  369. 
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bad  done,  or  had  intended  to  do,  by  the  instrument  written  by 
him,  were  simply  to  refer  to  what  he  intended  to  do,  or  wished  to 
be  done,  at  the  time  of  speaking.^  Neither  will  the  admissibility 
of  declfiurations  rest  on  the  manner  in  which  they  were  made,  or 
on  the  occasions  which  called  them  forth;  for  whether  they 
consist  of  statements  gravely  made  to  the  parties  chiefly 
interested,  or  of  instructions  to  professional  men,  or  of  light  con- 
versations, or  of  angry  answers  to  the  impertinent  inquiries  of 
strangers,  they  will  be  alike  received  in  evidence,  though  the 
credit  due  to  them  will  of  course  vary  materially  according  to  the 
time  and  circumstances.' 

§  1096.  Though  declarations  of  intention  are,  as  above  stated, 
inadmissible,  except  for  the  purpose  of  explaining  a  latent 
ambiguity  in  the  instrument,  this  rule  will  not  preclude  mere 
collateral  statements  made  by  the  author  of  the  instrument 
respecting  the  persons  or  things  mentioned  therein.  For 
instance,  to  take  the  case  of  a  will,  the  testator  may  have 
habitually  called  certain  persons  or  things  by  peculiar  names^ 
by  which  they  were  not  commonly  known.  If  these  names 
should  occur  in  his  will,  they  could  only  be  explained  and 
construed  by  the  aid  of  evidence  to  show  the  sense  in  which  he 
used  them,  in  like  manner  as  if  his  will  were  written  in  cypher, 
or  in  a  foreign  language.  The  habits  of  the  testator  in  these 
particulars  must.be  receivable  as  evidence  to  explain  the  meaning 
of  his  will.*  Thus,  in  Blundell  v,  Gladstone,*  where  the  question 
was,  whether  the  second  son  of  Joseph  Weld,  of  Lulworth,  was 
the  party  beneficially  entitled  under  a  devise  in  trust  for  "  the 
second  son  of  Edmond  Weld,  of  Lulworth,  Esq.,"  parol  evidence 
was  admitted  to  show  that  the  testator  had  on  several  occa- 
sions, even  after  correction,  called  the  possessor  of  Lulworth 
"  Edmond." 


»  Whitaker  v.  Tatham,  7  Bing.  628. 

*  Trimmer  v,  Bayne,  7  Vea.  518,  per  Lord  Eldon. 

'  Doe  «.  Hiacocks,  5  M.  &  W.  368,  per  Lord  Abinger.  See  also  Doe  r. 
Hubbard,  15  Q.  B.  227,  237,  per  Erie,  J. 

*  11  Sim.  467,  470  ;  1  PhilL  284,  285,  S.  C  See  also  Mostyn  r. 
Mostyn,  8  De  Gex,  M.  <fe  Gord.  140,  affirmed  iii  Dom.  Proc.,  23  L.  J.,  Ch. , 
925  ;  5  H.  of  L.  Cas.  155. 
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and  these  cases  will  be  cited  the  more  readily,  because  they 
illustrate  a  distinction,  which  has  been  recognised  since  the 
days  of  Lord  Bacon,  as  subsisting  between  latent  and  patent 
ambiguities.  The  leading  doctrine  on  this  subject  is  thus 
given  by  that  great  philosophical  lawyer :  Ambiguitas  verborwm 
latens  verificatione  suppletur;  nam  quod  ex  facto  oritwr  ambiguum^ 
verificatione  facti  toUitur.^  Upon  which  he  remarks,  that,  "  there 
be  two  sorts  of  ambiguities  of  words,  the  one  is  ambiguitas  patens^ 
and  the  other  latens.  Patens  is  that  which  appears  to  be  ambi- 
guous upon  the  deed  or  instrument ;  latens  is  that  which  seemeth 
certain  and  without  ambiguity,  for  anything  that  appeareth  upon 
the  deed  or  instrument ;  but  there  is  some  collateral  matter  out 
of  the  deed  that  breedeth  the  ambiguity.  Arnbiguitas  patens  is 
never  holpen  by  averment;  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the 
higher  account,  with  matter  of  averment,  which  is  of  inferior 
accoimt  in  law;  for  that  were  to  make  all  deeds  hollow  and 
subject  to  averments,  and  so,  in  effect,  that  to  pass  without  deed, 
which  the  law  appointeth  shall  not  pass  but  by  deed.  Therefore, 
if  a  man  give  land  to  J.  D.  and  J.  S.  et  haredibus,  and  do  not 
limit  to  whether  of  their  heirs,  it  shall  not  be  supplied  by 
averment  to  whether  of  them  the  intention  was  (that)  the 
inheritance  should  be  limited."  "  But  if  it  be  ambiguitas  latens^ 
then  otherwise  it  is ;  as  if  I  grant  my  manor  of  S.  to  J.  F.  and 
his  heirs,  here  appeareth  no  ambiguity  at  all.  But  if  the  truth 
be,  that  I  have  the  manors  both  of  South  S.  and  North  S., 
this  ambiguity  is  matter  in  fact ;  and  therefore  it  shall  be  holpen 
by  averment,  whether  of  them  it  was,  that  the  party  intended 
should  pass.'* ' 

§  1099.  The  above  quotation  from  Lord  Bacon's  works  has- 
been  cited,  more  out  of  respect  for  that  great  man,  than  in  the 
expectation  that  it  will  afford  much  practical  information.  So  far 
as  patent  ambiguities  are  concerned.  Lord  Bacon  expounds  the 
law  with  sufficient  precision ;  for  no  doubt  can  be  entertained  that 
when  the  ambiguity  is  patent,  all  declarations  of  the  writer's 
intention  will  be  uniformly  excluded.     If,  therefore,  a  testator. 


*  Bacon's  Maximg,  Reg.  23.  ^  See  Bacon's  Law  Tracts,  p.  99,  100. 
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after  leaving  specific  legacies  to  his   several  children,  were  to 

bequeath  the  residue  to  his  child,  not  specifying  which,  the  will, 

SO  far  as  regarded  the  residuary  bequest,  would  be  inoperative  and 

Toid.     So,  where  Sir  Gilbert  East  indulged  the  strange  caprice  of 

leaving  his  property  to  persons  whom  he  designated  by  the  letters 

of  the  alphabet,  stating  at  the  end  of  his  will  that  the  key  to  the 

initials  was  in  his  writing-desk  on  a  card ;  the  intended  objects  of 

his  bounty  were  defeated  by  his  next  of  kin,  no  card  being  found 

of  as  old  a  date  as  the  will.   A  card,  indeed,  was  discovered,  which 

would  have  furnished  a  key,  had  it  been  admissible ;  but  as  it  was 

dated  many  years  after  the  execution  of  the  will,  it  could  only  be 

regarded  as  a  declaration  of  the  testator ;  and,  the  case  being  one 

of  patent  ambiguity,  the  Court  held,  in  conformity  with  all  the 

authorities  on  the  subject,  that  this  species  of  evidence  could  not 

be  legally  admitted.* 

§  1100.   But  the  cases  go  much  further  than  this  ;  and  it  is 
especially  necessary  to  guard  against  the  supposition  that^  because 
no  ambiguity  arises  on  the  face  of  the  instrument,  any  doubt, 
which  is   occasioned  by  the  introduction  of  extrinsic  evidence 
may  be  cleared  up  by  having  recourse   to  the  declarations  of 
the  writer's  intention.     This  is  not  the  law ;  and  many  instances 
of  strictly   latent  ambiguities   might  be   given,   where  evidence 
of  declarations  of  intention  would  be  inadmissible.     For,  in  the 
first  place  a  will,  apparently  plain  and  intelligible,  may,  when  an 
inquiry  is  instituted  respecting  the  persons  or  things  to  which 
it  relates,  turn   out  to    be  uncertain;   that  is,  the  persons  or 
tilings  may  prove  not  to  have  been  described  with  legal  certainty. 
Suppose  a  bequest  be  made  to  the  four  children  of  A.,  and  it 
appears  that  A.  has  six  children,  two  by  a  first  marriage,  and 
the   remainder  by  a  second.      Here,    though  evidence  of  the 
circumstances  of  the  family,  and  of  the  respective  ages  of  the 
children,  would  no  doubt  be  admissible,  with  the  view  of  iden- 
tifying the  particular  legatees  alluded  to  in  the  will,  it  seems  that 


'  Clayton  v.  Lord  Nngent,  13  M.  &  W.  200.  See  Kell  v.  Charmer,  23 
Beav.  195y  cited  ante,  §  1083  a;  and  see  also  Whateley  v,  Spooner,  3  Kay 
^  J.  542,  cited  ante,  §  1083. 
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proof  of  the  testator's  declarations  of  intention  could  not  be 
received.* 

§  1101.  Secondly,  a  legatee  may  be  so  described  in  a  will,  that 
while  part  of  the  description  answers  to  one  claima/nt,  the  remainder 
may  apply  to  another.  The  voice  is  Jacob's  voice,  but  the  hands 
are  the  hands  of  Esau.  Here  the  law,  with  questionable  policy, 
attaches  somewhat  greater  weight  to  the  name  than  to  the  descrip- 
tion of  the  legatee ;  and,  therefore,  if  there  be  nothing  in  the  rest 
of  the  will,  or  in  the  evidence  received,  to  show  who  was  meant, 
the  person  rightly  named  will  take  in  preference  to  him  who  is 
only  rightly  described.'  Still,  this  doctrine,  which  would  seem  to 
have  been  first  promulgated  by  Lord  Bacon,'  and  which  is 
embodied  by  him  in  the  Latin  maxim,  '*  Veritas  nominis  tollit 
errorem  demonstrationis,"  is  very  far  from  being  recognised  as  an 
inflexible  rule ;  *  and,  consequently,  if  the  Court,  by  looking  at 
the  context  and  the  surrounding  facts,  and  placing  itself,  as  near 
as  may  be,  in  the  situation  of  the  testator  at  the  time  of  exe- 
cuting the  instrument,  can  clearly  ascertain  from  the  language  of 
the  will  thus  illustrated,  which  of  the  two  claimants  was  intended 
by  the  testator,  it  will  award  the  legacy  to  the  one  so  meant  to  be 
benefited,  though  the  maxim  may  in  such  case  chance  to  be 
contravened.* 

§  1102.  The  case  of  Byall  v.  Hannam'  affords  a  striking  illus- 
tration of  this  rule.-    There,   a  testator  devised  an  estate   to 


'  Doe  V,  Hiscocks,  5  M.  &  W.  371,  per  Lord  Abinger,  questioning 
Hampshire  v,  Peiroe,  2  Yes.  Sen.  216. 

'  Lord  Camoys  v,  Blundell,  1  H,  of  L.  Cas.  786,  per  Parke,  B.,  pro- 
nouncing  the  opinion  of  the  judges. 

'  Lord  Camoys  v,  Blundell,  1  H.  of  L.  Cas.  792,  per  Lord  Brougham. 

^  Id.  778,  786,  792 ;  Thomson  ».  Hempenstall,  7  Ea  «fe  Mar.  C.  141, 
per  Dr.  Lushington ;  1  Roberts.,  £ic.  R,  783,  S.  C. 

^  Doe  V,  Huthwaite,  3  B.  <fe  A.  632,  explained  by  Lord  Abinger  in  Doe 
V,  Hiscocks,  5  M.  «fe  W.  369,  372  ;  Blundell  v.  Gladstone,  11  Sim.  467, 
486—488  ;  1  PhilL  279,  282,  283,  S.  C.  ;  1  H.  of  L.  Cas.  778,  nom.  Lord 
Camoys  v.  Blundell ;  Bemasconi  v.  Atkinson,  10  Hare,  345  ;  in  re  Bridget 
Feltham,  1  Kay  &  J.  528. 

«  10  Beav.  536.     See  also  Douglas  «.  Fellows,  1  Kay,  114. 
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his  nephew  for  life,  with  remainder  over  to  "  Elizabeth  Abbott,  a 
natwral  daughter  of  Elizabeth  Abbott,  of  Gillingham,  single 
woman,  who  had  formerly  lived  in  his  service."  •  It  appeared  that, 
at  the  date  of  the  will  in  1798,  Elizabeth  Abbott,  the  mother^  was 
the  wife  of  John  Caddy,  and  had  had  two  children  only,  both  of 
whom  were  then  living.  One  was  a  natural  son  named  John,  who 
was  bom  in  1791,  before  his  mother's  marriage,  and  shortly  after 
she  had  left  the  testator's  service,  and  of  whom  the  testator's 
nephew  was  the  putative  father ;  the  other,  bom  in  1795,  was  a 
legitimate  daughter  by  John  Caddy,  named  Margaret.  It  further 
appeared  that  the  testator  had  wished  his  nephew  to  marry  his 
servant,  that  he  was  aware  she  had  had  a  natural  child,  and  that 
he  had  treated  her  kindly  since  its  birth  and  up  to  the  date 
of  the  will ;  but  no  proof  was  given  that  he  knew  whether  the 
natural  child  was  a  boy  or  a  girl.  The  claimants  of  the  estate 
were  the  son  John,  the  daughter  Margaret,  and  the  heir  at  law. 
Under  these  circumstances.  Lord  Langdale,  after  much  doubt, 
came  to  the  conclusion,  that  the  testator  meant  to  provide  for  his 
nephew's  natural  child  by  Elizabeth  Abbott,  his  servant,  and  that 
the  mistake  of  the  name  and  sex  was  not  sufficient  to  defeat  the 
devise.  In  another  case,'  a  man,  during  the  lifetime  of  his  wife, 
Maiy,  had  married  a  second  wife,  Caroline,  with  whom  he  con- 
tinned  to  reside  up  to  the  date  of  his  decease.  Shortly  before  his 
death,  he  devised  certain  property  to  "his  dear  wife  Caroline,"  and 
the  question  was,  which  of  the  two  ladies,  for  both  survived  him, 
.  was  designated  by  the  willr'the  lawful  wife  who  was  wrongly,  or  the 
unlawful  wife  who  was  rightly,  named.  The  Coiui,  without  hesi- 
tation, held,  that  Caroline  was  entitled  to  take  under  the  devise. 

§  1103.  It  must,  however,  be  borne  in  mind,  that  in  cases  of 
this  nature,  the  Court  cannot  receive  declarations  of  the  testator 
as  to  what  he  intended  to  do  in  making  his  will.  This  was  the 
precise  point  determined  in  the  leading  case  of  Doe  v.  Hiscocks.' 


*  Doe  V.  Bouse,  5  Com.  B.  422  ;  Adams  v.  Jones,  21  L.  J.,  Oh.,  352, 
per  Turner,  V.  C. 

'  5  M.  &  W.  363,  371,  where  Lord  Abinger  questions  and  overrules  the 
contrary  dicta  of  Lord  Kenyon  and  Lawrence,  J.,  in  Thomas  v,  Thomas,  6 
T.  R.  677,  678. 
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There,  a  testator  devised  lands  to  his  son,  John  Hiscocks,  for  life; 
and  after  his  decease,  to  his  grandson,  '*  John,  the  eldest  son  of 
the  said  John  Hiscocks.*'  In  fact,  the  testators  son  had  been 
twice  married ;  by  his  first  wife  he  had  Simon,  but  John  was  the 
eldest  son  of  the  second  marriage.  Under  these  circumstances, 
the  Court  held,  that  evidence  of  the  instructions  given  by  the 
testator  for  his  will,  and  of  his  declarations,  was  inadmissible,  for 
the  purpose  of  showing  which  of  these  two  grai^dsons  was  intended 
by  the  language  employed.' 

§  1104.  Thirdly,  the  description,  though  applicable  in  no  respect 
to  more  than  one  person  or  thing  shown  to  be  in  existence,  may 
not  accwrately  specify  even  one  person  or  thing;  that  is,  the 
description  of  the  subject  intended  may  be  true  in  part,  but  not 
true  in  every  particular.  Here,  though  parol  evidence  of  the 
author*s  declarations  cannot  be  received,  the  instrument  will  not 
in  consequence  of  the  inaccuracy  be  regarded  as  inoperative ;  but 
if,  after  rejecting  so  much  of  the  description  as  is  false,  the 
remainder  will  enable  the  Court  to  ascertain  with  legal  certainty 
the  subject-matter  to  which  the  instrument  really  applies,  it  will  be 
allowed  to  take  effect.*  The  *  rule  in  such  cases  is  derived  from 
the  civil  law ; — Falsa  demonstratio  nan  nocet,  cum  de  corpore  con* 
Stat,  It  is,  however,  essential,  that  enough  should  remain  to  show 
plainly  the  intent.  "  The  rule,**  said  Mr.  Justice  Parke,^  **  is 
clearly  settled,  that  when  there  is  a  sufficient  description  set  forth 
of  premises,  by  giving  the  particular  name  of  a  close,  or  other- 
wise, we  may  reject  a  false  demonstration  ;  but  that  if  the 
premises  be  described  in  general  terms,  and  a  particular  descrip- 
tion be  added,  the  latter  controls  the  former.**  It  matters  not 
which  part  of  the  description  is  placed  first,  and  which  last,  in 
the  sentence ;  since  "  it  is  vain  to  imagine  one  part  before 
another ;  for  though  words  can  neither  be  spoken  nor  written  at 


*  See  also  Douglas  «.  Fellows,  1  Kay,  114  ;  Bemasconi  v.  Atkinson,  10 
Hare,  345. 

*  See  Ford  v.  Batley,  23  L.  J.,  Ch.,  225. 
■  Gr.  Ev.,  §  301,  in  part. 

*  Doe  t>.  Galloway,  5  B.  <fe  Ad.  43,  61.     See  also  Doe  v.  Hubbard,  16 
Q.  B.  227  ;  Doe  r.  Carpenter,  16  Q.  B.  181. 
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void  the  patent.  But  if  the  land  granted  be  so  inaccorately 
described  as  to  render  its  identity  wholly  uncertain,  it  is  admitted 
that  the  grant  is  void/  So,  if  lands  are  described*  by  the  number 
or  name  of  the  lot  or  parcel,  and  also  by  metes  and  bounds,  and 
the  grantor  owns  lands  answering  to  the  one  description,  and 
not  to  the  other,  the  description  of  the  lands,  which  he  owned, 
will  be  taken  to  be  the  true  one,  and  the  other  will  be  rejected 
as  falsa  demonstratio.' 

§  1106.  The  rule  which  rejects  erroneous  description,  and 
admits  parol  evidence  for  the  purpose  of  showing  how  the  mistake 
arose,  was  carried  to  its  extreme  bounds  in  the  cases  of  Selwood 
v.  Mildmay,*  and  Lindgren  v.  Lindgren/  In  the  former  of  these 
cases,  a  testator  had  devised  to  certain  legatees  1250Z.,  which  he 
described  as  "  part  of  his  stock  in  the  4  per  cent,  annuities  of  the 
Bank  of  England."    At  the  date  of  the  will,  and  thence  up  to  the 

^  Boardman  «.  Beed  and  Ford's  lesaees,  6  Peters,  328,  345,  per  McLeaik,  J. 

3  Loomis  V,  Jackson,  19  Johns.  449  ;  Lush  v.  Druse,  4  Wend.  313  ; 
Jackson  v.  Marsh,  6  Cowen,  281 ;  Worthington  v,  Hylyer,  4  Mass.  196  ; 
Blague  V.  Gold,  Cro.  Car.  447  ;  Swyfk  v.  Eyres,  id.  548.  The  object  in 
cases  of  this  kind  is  to  interpret  the  instrument,  that  is,  to  ascertain  tha 
intent  of  the  parties.  The  rule  to  find  the  intent  is,  to  give  most  effect  to 
those  things  about  which  men  are  least*  liable  to  mistake.  Davis  v.  Rains- 
ford,  17  Mass.  210  ;  Mclver  v.  Walker,  9  Cranch,  178.  On  this  principle, 
the  things  usually  called  for  in  a  grant,  that  is,  the  things  by  which  the  land 
granted  is  described,  have  been  thus  marshalled  in  America.  First,  The 
highest  regard  is  had  to  natural  boundaries.  Secondly,  To  lines  actually  run, 
and  comers  actually  marked,  at  the  time  of  the  grant.  Thirdly,  If  the  lines 
and  courses  of  an  adjoining  tract  are  called  for,  the  lines  will  be  extended  to 
them,  if  they  are  sufficiently  established,  and  no  other  departure  fbom  the 
deed  is  thereby  required  ;  marked  lines  prevailing  over  those  which  are  not 
marked.  FowriMy,  To  courses  and  distances  ;  giving  preferenoe  to  the  one 
or  the  other  according  to  circumstances.  See  Cherry  v,  Slade,  3  Murphy, 
82  ;  Dogan  v,  Seekright,  4  Hen.  ^  Munf.  125,  130  ;  Pt^ton  v.  Bowmar,  6 
Wheat  682  ;  Loring  t>.  Norton,  8  Greenl.  61 ;  2  Flintoff  on  Real  Property, 
537,  538.  Words  necessary  to  ascertain  the  premises  must  be  retained ; 
but  words  not  necessary  for  that  purpose  may  be  rejected,  if  inoonsiBtent 
with  the  others.  Worthington  v.  Hylyer,  4  Mass.  205  ;  Jackson  t*.  Sprague, 
1  Paine,  494  ;  Vose  v.  Handy,  2  GreenL  322.  The  expression  of  quantity 
is  descriptive,  and  may  well  aid  in  finding  the  intent,  where  the  boundaries 
are  doubtfuL  Mann  v.  Pearson,  2  Johns.  37,  41 ;  Perkins  v.  Webster,  S 
N.  Hamp.  287  ;  Thomdike  v,  Bichards,  1  ShepL  437. 

»  3  Ves.  306.  *  9  Beav,  358. 
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of  Equity  with  reference  to  the  interpretation  of  wills.  The  rule 
is,  that  if  legacies  be  given  to  any  specified  number  of  children, 
as,  for  instance,  500Z.  a-piece  to  the  three  children  of  A.,  and  it 
turn  out  that  at  the  date  of  the  will  A.  had  a  larger  number  of 
children,  the  Court  will  reject  the  number  mentioned  in  the  will, 
upon  the  presumption  of  mistake,  and  will  award  a  legacy  of  500Z. 
to  each  of  A.'s  children.* 

§  1108.  Although  false  statements^  which  have  been  introduced 
into  an  instrument  by  way  of  affirmation  only,  may  be  rejected,  pro- 
vided the  remaining  description  be  sufficient  to  identify  the  person 
or  thing  intended,  they  cannot  be  disregarded,  if  they  have  been 
used  by  way  of  exception  or  limitation ;  because,  in  this  latter  case, 
it  is  obvious  that  they  were  intended  to  have  a  material  operation.* 
Moreover,  the  reader  must  not  lose  sight  of  another  acknowledged 
rule  of  construction,  that  if  there  be  one  subject-matter,  wherein  all 
the  demonstrations  in  a  written  instrument  are  true,  and  another 
wherein  part  are  true  and  part  false,  the  words  of  such  instrument 
shall  be  intended  words  of  true  limitation  to  pass  only  that  subject- 
matter  wherein  all  the  circumstances  are  true.'  Such  is  the  correct 
meaning  of  the  maxim  enunciated  by  Lord  Bacon,  ''  Non  accipi 
debent  verba  in  demonstrationem  falsam  quae  competunt  in  limi- 
tationem  veram."  *  Thus,  where  a  devise  was  of"  all  my  messuages 
situate  at,  in,  or  near  Snig  Hill,  which  I  lately  purchased  of  the 
Duke  of  Norfolk  ; "  and  it  appeared  that  the  testator  had  bought 
of  the  Duke  four  houses  very  near  Snig  Hill,  and  two  at  some 
considerable  distance  from  it,  and  in  a  place  bearing  a  different 
name ;  the  Court  held  that  the  four  houses  only  passed  by  the 
devise,  though  all  the  six  had  been  purchased  by  one  conveyance, 
and  the  testator  had  redeemed  the  land  tax  upon  all  by  one 
contract.*    So,  under  a  bill  of  sale  assigning  "  all  the  household 


*  Daniell  v,  Daniell,  3  De  Gex  <Sr  Sm.  337  ;  Morrison  v,  Martin,  5  Hare, 
^07  ;  Lee  v.  Pain,  4  Hare,  249,  250  ;  Scott  v.  Fenoulhett,  1  Cox,  79  ; 
Teats  V.  Teats,  16  Beav.  170. 

«  Taylor  v.  Parry,  IM.  &;Qt,  623,  per  Maule,  J. 

*  Doe  V.  Bower,  3  B.  4fe  Ad.  469,  460,  per  Parke,  J. 
<  MorreU  v.  Fisher,  4  Ex.  R  604,  per  Alderson,  B. 

*  Doe  V,  Bower,  3  B.  ik  Ad.  463  ;  Pogson  v,  Thomas,  6  Bing.  N.  C. 
337  ;  Doe  v.  Ashley,  10  Q.  B.  663. 
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incorrect  part  is  inapplicable  to  any  subject,  parol  evidence  will  be 
admissible  to  the  same  extent  as  in  the  last  case,  and  the  instra- 
ment  will  be  rendered  operative  by  rejecting  the  erroneous  state- 
ment.'  Fourthly,  if  the  description  be  wholly  inapplicahle  to  the 
subject  intended,  or  said  to  be  intended  by  it,  evidence  cannot  be 
received  to  prove  whom  or  what  the  author  really  intended  to 
describe.'  Fifthly,  if  the  language  of  a  written  instrument,  when 
interpreted  according  to  its  primary  meaning,  be  insensible  with 
reference  to  extrinsic  circumstances,  collateral  facts  may  be  re- 
sorted to,  in  order  to  show  that  in  some  secondary  sense  of  the 
words,  and  in  one  in  which  the  author  meant  to  use  them,  the 
instrument  may  have  a  full  effect.' 

§  1110.*  It  remains  only  to  notice  a  class  of  cases,  in  which 
parol  declarations  of  intention,  in  common  with  other  extrinsic 
evidence,  are  allowed  by  Courts  of  Equity  to  affect  the  operation 
of  a  writing,  though  the  writing  on  its  face  is  free  from  ambiguity. 
The  class  alluded  to  embraces  all  those  cases  in  which  evidence  is 
offered  to  rebut  an  equity.*  The  meaning  of  this  is,  that,  where 
Courts  of  Equity  raise  a  presumption  against  the  apparent  in- 
tention of  a  written  instrument,  such  presumption  may  be  repelled 
by  extrinsic  evidence,  whether  of  declarations,  or  of  collateral  fieu^ts, 
showing  the  intention  to  be  otherwise.*  The  simplest  instance  of 
this  occurs,  when  two  legacies,  left  to  the  same  person  by  different 
testamentary  instruments,  are,  contrary  to  the  general  rule,'  pre- 
sumed not  to  have  been  intended  as  cumulative,  on  the  ground 
that  the  sums  and  the  expressed  motives  of  both  exactly  correspond. 
Here,  to  rebut  the  presumption,  which  makes  one  of  these  legacies 
inoperative,  parol  evidence  of  every  kind  will  be  received;  its 


>  Wigram  on  Wills,  54,  56.  '  Id.  163. 

'  Doe  V.  Hiscocks,  5  M.  &  W.  369,  370,  per  Lord  Abinger  ;  Wigram  on 
WillB,  12,  cited  ante,  §  1034,  n.  4. 

•  Gr.  Ev.,  §  296,  m  part 

•  See  Buckley  V.  littlebury,  2  Vera  621 ;  3  Br.  P.  C.  43,  S.  C.  ;  Francis 
V.  Dichfield,  2  Coop.  C.  P.  R.  532. 

•  Hall  V.  Hill,  1  Dm.  <b  War.  113, 114,  per  Sugden,  0.  ;  Hurst  v.  Beach, 
5  Madd.  361 ;  Trimmer**.  Bayne,  7  Ves.  518,  per  Lord  Eldon. 

^  See  Russell  v.  Dickson,  4  H.  of  L  Cas.  293  ;  Brennan  v.  Moran,  6  Ir. 
Eq.  E.,  N.  S.,  126. 
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chase  money ;  but  still  the  stranger  may  give  parol  evidence  to 
support  his  title,  and  show  that  the  purchase  was  intended  for 
his  benefit,  that  is,  he  may  rebut  the  presumption,  and  support 
the  instrument.*  So,  the  presumption  of  the  revocation  of  a  will, 
which,  before  the  new  Will  Act,*  arose  from  marriage  and  the  birth 
of  a  son,  might,  at  one  time,*  have  been  rebutted  by  parol  evidence, 
showing  that  the  testator  did  not  intend  to  revoke  the  instrument/ 

§  1111.  In  all  these  cases,  where  parol  evidence  has  heen  first 
admitted  to  show  that  the  presumption  drawn  by  the  law  is  not  in 
accordance  with  the  real  intention  of  the  author  of  the  instru- 
ment, counter  evidence  will  likewise  be  received  to  fortify  the  pre- 
sumption ;  the  evidence  on  either  side  being  admissible,  not  for 
the  purpose  of  proving,  in  the  first  instance,  with  what  intent  the 
writing  was  made,  but  simply  with  the  view  of  ascertaining 
whether  the  presumption,  which  the  law  has  raised,  is  well  or  ill 
founded/  But  here  it  must  be  carefully  noted,  that,  in  the 
absence  of  evidence  to  countervail  the  presumption,  no  parol 
evidence  in  support  of  it  can  be  adduced ;  for,  in  the  first  place, 
such  evidence  would  be  imnecessary;  and  next,  its  effect,  if  it 
had  any,  would  be  to  contradict  the  language  of  the  instrument/ 
If,  then,  the  circumstances,  on  the  face  of  the  instrument,  are 
such  as  to  rebut  the  presumption  drawn  by  the  law,  or  if  the 
Court  does  not  raise  any  presumption  at  all,  parol  evidence  to 
fortify  the  presumption  in  the  one  case,  or  to  create  it  in  the 
other,  will  be  alike  inadmissible ;  because,  in  either  event,  the 


1  Hall  V,  Hill,  1  DriL  <Sr  War.  114,  per  Sugden,  C.     See  alBO  Sidmouth 
V.  Sidmouth,  2  Beav.  447. 

»  7  Will  4  &  1  Vict.,  c.  26,  §§  18,  19.  »  See  ante,  §  978. 

«  HaU  t.  Hill,  1  Dro.  in  War.  114,  116.  So,  before  the  Act  of  11  Qeo. 
4^1  Will  4,  c.  40,  which  made  executors  trustees  of  the  undisposed  of 
residue  for  the  persons  entitled  thereto  under  the  Statute  of  Distributions, 
the  presumption  against  an  executor's  title  to  the  residue,  from  the  fact  that 
a  legacy  had  been  given  to  him,  was  liable  to  be  rebutted  by  parol  evidenoe. 
Id.  ;  Lady  Qranyille  v.  Duchess  of  Beaufort,  1  P.  Wms.  115,  116.  See 
Briggs  V.  Penny,  3  De  Gex  <b  Sm.  525  ;  and  Elloock  v,  Mapp,  3  H.  of  L. 
Cas.  492. 

»  Kirk  r.  Eddowes,  3  Hare,  617,  520  ;  Hall  v.  HiU,  1  Dru,  &  War.  121. 

•  Id. 
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sumptions^  and  rulea  of  construction ;  because,  while  the  former  may 
be  rebutted,  and  if  rebutted,  supported  also,  by  parol  testimony, 
no  evidence  can  be  received  on  either  side,  if  the  Court  by  con- 
Btruction  can  arrive  at  a  conclusion  respecting  the  meaning  of  the 
instrument/  Yet,  important  as  it  is  to  mark  this  distinction, 
it  is  by  no  means  easy  on  all  occasions  to  do  so ;  and  the  difficulty 
is  increased  by  the  loose  manner  in  which  the  word  "  presump- 
tion "  has  occasionally  been  iised.  Thus,  instead  of  confining  it 
to  its  strict  sense,  as  meaning  an  inference  raised  by  the  Courts 
independently  of^  or  against,  the  words  of  an  instrument,  it  is 
often  employed  as  denoting  an  inference  in  favour  of  a  given  con- 
struction  of  particular  language.'  For  instance^  in  Coote  v.  Boji* 
Lord  Thurlow  says,  "where  the  preavmption  arises  from  the 
construction  of  words,  simply  qu&  words,  no  evidence  can  be 
admitted ;  "  evidently  using  the  word  presumption  as  tantamount 
to  a  rule  of  law.  Among  the  rules  of  construction,  which  have 
occasionally  been  mistaken  for  legal  presumptions,  may  be  men- 
tioned the  one  now  clearly  established,  which  awards  to  a  stranger 
legatee  as  many  legacies  as  are  bequeathed  to  him  by  separate 
instruments,  unless  the  instruments  themselves  ccmtain  intringic 
evidence  that  the  legacies  were  not  intended  to  be  cumulative,  or 
unless  the  double  coincidence  of  the  same  amounts  and  the  same 
expressed  motives  appearing  in  each  instrument,  induces  the  Court 
to  presume  that  repetition,  and  not  accumulation,  was  intended/ 
Extrinsic  evidence  cannot  be  received  to  impugn  this  rule ;  for  to 
admit  it  would  be  to  construe  a  writing  by  parol  evidence.^ 

*  Lee  V.  Pain,  4  Hare,  216,  per  Wigram,  V.  C.  ;  Hall  v.  Hill,  1  Dru.  & 
War.  116,  122,  126,  132,  133,  per  Sugden,  C. 

*  Lee  V.  Pain,  4  Hare,  216,  217,  per  Wigram,  V.  0. 
»  2  Bra  0.  0.  627. 

*  Hunt  V.  Beach,  5  Madd.  358 ;  Suisse  v.  Lowther,  2  Hare,  424,  432, 
433  ;  Lee  v.  Pain,  4  Hare,  216 — 218  ;  Kirk  v.  Eddowes,  3  Haxe,  516 ; 
Roch  V.  Callen,  6  Hare,  531.  *  Id. 
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PART  III. 

INSTRUMENTS  OP  EVIDBNOE. 


CHAPTER   L 

wrraiissEs,  and  the  means  of  procurinq  their  attendance. 

§  1114.  In  the  Third  Part  of  this  work,  it  is  intended  to  treat 
of  the  Instruments  of  evidence,  or,  in  other  words,  of  the  means 
bj  which  facts  are  proved.  In  dealing  with  this  subject  an 
attempt  will  be  made  to  show  how  such  instruments  are  obtained, 
in  what  manner  they  are  used,  to  what  extent,  and  under  what 
circTunstances,  they  are  admissible,  and  what  is  their  effect. 

J 1115.*  Now,  the  Instruments  of  Evidence  are  divided  into 
two  classes,  the  Timoritten,  and  the  written.  By  unwritten,  or  oral 
evidmef  is  meant  the  testimony  given  by  witnesses,  vivd  voce, 
either  in  open  court,  or  before  a  magistrate  or  other  officer,  acting 
by  Tirtue  of  a  conmiission  or  other  legal  authority.  Under  this 
h«id  it  is  proposed  briefly  to  consider,  I.  The  methods,  in  general, 
of  procuring  the  attendance  and  testimony  of  witnesses; — 2.  The 
competency  of  witnesses ; — 3.  The  practice  which  obtains  in  the 
examination  of  witnesses ;  and  herein,  of  the  impeachment  and 
the  corroboration  of  their  testimony. 

§  1116.  In  criminal  cases,  the  ordinary  and  most  effectual 
method  of  enforcing  the  attendance  of  witnesses  for  the  Crown 
is  bj  recognisance,  which  is  a  bond  of  record,  testifying  that  the 
i^^cognisor  owes  the  Queen  a  certain  sum,  to  be  levied  on  his  goods 
and  tenements  for  the  use  of  her  Majesty,  if  he  fail  to  appear  and 
^▼e  evidence  at  the  time  and  place  specified  in  the  condition.' 


*  Or.  Ev.,  §§  307,  308,  in  great  part. 

'  See  fona  in  Schod.  (O.  1)  to  11  <b  12  Vict.,  a  42. 
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By  statute  11  &  12  Vict.,  c.  42,  §  20,  the  justice  before  whom  the 
preliminary  investigation  is  heard,  is  authorised  in  aU  cases, 
whether  of  felony  or  misdemeanor,  to  bind  by  recognisance  all 
such  persons  as  know  the  facts  or  circumstances  of  the  case,  to 
appear  and  give  evidence  before  the  grand  jury  and  at  the  trial 
against  the  party  accused ; '  and  the  Act  of  7  Geo.  4,  c.  64,  gives 
similar  power  to  all  coroners,  taking  an  inquisition,  whereby  any 
person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an 
accessory  to  murder  before  the  fact.' 

§  1117.  These  provisions,  which  respectively  apply  to  justices 
and  coroners  not  only  of  counties,  but  of  all  other  jurisdictions,' 
are  obviously  of  great  use  in  promoting  the  due  administration  of 
justice ;  but,  in  order  to  avoid  any  hardship  which,  in  the  event 
of  non-attendance,  witnesses  might  incur  from  having  their  recog- 
nisances indiscriminately  estreated,  it  is  enacted,  that  the  officer 
of  the  court,  by  whom  the  estreats  are  made  out,  shall  prepare  a 
written  list  of  defaulters,  specifying  the  name,  residence,  and  trade 
or  profession  of  each,  the  nature  of  the  offence  respecting  which 
he  was  to  testify,  the  cause,  if  known,  of  his  absence,  and  the  fact 
whether  by  reason  of  his  non-attendance  the  ends  of  justice  have 
been  defeated  or  delayed.  This  list  must  then  be  laid  before  the 
judge  at  the  assizes,  or  before  the  recorder  or  other  corporate 
officer,  or  the  chairman  or  two  other  justices  of  the  peace  at  the 
sessions,  who  are  respectively  required  to  examine  it,  and  to  make 
such  order  touching  the  estreating  of  the  recognisances  as  they 
shall  consider  just ;  but  no  recognisance  can  be  estreated  or  put 
in  process,  without  the  written  order  of  the  presiding  judge  or 
other  persons,  before  whom  the  list  has  been  laid.*    If  the  witness, 


*  The  corresponding  Irish  Act,  14  &  15  Vict.,  c.  93,  enacts  in  §  13, 
clause  6,  that  '^  whenever  in  cases  of  indictable  offences  the  justice  or  justioee 
shall  see  fit,  they  may  bind  the  witnesses  by  recognisance  to  appear  at  the 
trial  of  the  offender  and  give  evidence  against  him,"  and  if  such  witnesaes 
refuse  to  be  boimd,  they  may  be  committed.  The  form  of  the  recognisance 
is  given  in  the  Schedule  of  the  Act. 

2  r  Geo.  4,  c.  64,  §  4  ;  9  Geo.  4,  c.  54,  §  4,  Ir. 

^  11  &  12  Vict,  c.  42,  §§  1,  16,  20  ;  7  Geo.  4,  c.  64,  §  6  ;  14  &  15 
Vict.,  c.  93,  §  44,  Ir. 

*  7  Geo.  4,  c.  64,  §  31  ;  9  Geo.  4,  c.  54,  §  34,  Jr. 
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after  haTing  been  examined  on  oath  before  the  magistrate  or 
coroner,  shall  refuse  to  be  bound  over,  he  may  be  committed ; ' 
and  where  a  married  woman,  who  could  not  enter  into  her  own 
recognisance,  refused  either  to  appear  at  the  sessions  or  to  find 
sureties  for  her  appearance,  the  Court  held  that  the  justice  was 
follj  warranted  in  committing  her,  in  order  that  she  might  be 
forthcoming  as  a  witness  at  the  trial.'  It  seems  that  a  recog- 
nisance to  prosecute  or  give  evidence  is  binding  on  an  infant ;  at 
least,  it  has  been  held  that  infancy  is  no  ground  for  discharging 
a  forfeited  recognisance  to  appear  at  the  assizes  to  prosecute 
for  felony;*  but  the  better  opinion  is,  that  a  justice  is  not 
authorised  to  commit  any  witness  for  refusing  to  find  sureties 
to  be  bound  with  him,  provided  he  be  willing  to  enter  into  his 
own  recognisance/ 

§  1118.  This  mode  of  enforcing  the  attendance  of  witnesses  is 
not  confined  to  proceedings  by  indictment,  but  may  be  adopted 
in  several  cases,  where  an  appeal  lies  to  the  sessions  from  the 
4»nviction  of  one  or  more  justices.  Thus  for  example,  the  Act 
of  9  Geo.  4,  c.  61,  which  was  passed  to  regulate  alehouses,  after 
enacting,  in  §  27,  that  any  person,  who  thinks  himself  aggrieved 
by  any  act  of  any  justice  done  in  execution  of  that  Act,  may 
appeal  to  the  sessions,  on  giving  due  notice  to  the  justice  of  his 
intention  so  to  do,  and  entering  into  his  recognisance  with  two 
sufficient  sureties  to  appear  at  the  sessions,  try  the  appeal,  abide 
by  the  judgment  of  the  Court,  and  pay  the  costs  awarded ; — 
provides  that,  in  such  case,  the  justice,  before  whom  the  recog- 
nisance shall  have  been  entered  into,  may  summon  any  person, 
whose  evidence  shall  appear  material,  and  require  him  to  be 
bound  in  recognisance  to  appear  at  the  sessions,  and  to  give 
evidence  in  such  appeal ;  and  in  case  such  person  shall  neglect  or 
refuse  to  obey  the  summons,  or  shall  refuse  to  enter  into  the 


»  11  A  12  Vict.,  c.  42,  §  20  ;  2  Hale,  P.  C.  282  ;  Bennet  v.  Watron,  3 
It  *  SeL  1  ;  9  Geo.  4,  c.  64,  §  2,  Ir.     See  Aahton's  case,  7  Q.  B.  169. 

*  Beonet  v.  Watson,  3  M.  <(;  Sel  1. 

»  Ex  parte  Williams,  13  Price,  670  ;  M'OleL  493,  S.  C. 

*  Per  Graham,  B.,  as  cited  2  Ch.  Burn's  J.,  122,  per  Lord  Denman  in 
ETaaa  c.  Reeis  12  A.  <b  E.  59. 
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recognisance,  he  may  be  apprehended  by  the  warrant  of  the 
jnstice;  and  if  he  shall  still  refuse  to  enter  into  such  recognisance, 
he  may  be  committed  to  prison.  So  if  any  person,  convicted  of  a 
third  ofifence  against  the  Act  passed  to  permit  the  retail  of  beer 
and  cyder,'  shall  appeal  to  the  sessions,  and  enter  into  the  recog- 
nisance mentioned  in  the  Act,  the  justices,  who  shall  take  such 
recognisance,  are  required  to  bind  the  person  who  shall  make  the 
charge  in  a  recognisance  to  appear  at  the  sessions,  to  give  evidence 
against  the  person  so  charged ;  "  and,  in  like  manner,  to  bind  any 
other  person  who  shall  have  any  knowledge  of  the  circumstances 
of  such  offence.'"  Again,  the  statute  for  the  punishment  of 
rogues  and  vagabonds'  enacts,  in  §  9,  that  when  any  justice  shall 
commit  any  incorrigible  rogue  to  the  house  of  correction,  there  to 
remain  till  the  next  sessions,  or  when  any  idle  or  disorderly 
person,  rogue  and  vagabond,  or  incorrigible  rogue,  shall  give 
notice  of  his  intention  to  appeal,  and  shall  enter  into  recog- 
nisances to  prosecute  such  appeal,  such  justice  shall  require  the 
person  by  whom  such  offender  shall  be  apprehended,  and  the 
persons  whose  evidence  shall  appear  material  to  prove  the  offence, 
and  to  support  such  conviction,  to  become  bound  in  recognisance 
to  appear  at  the  sessions,  to  give  evidence  against  such  offender ; 
and  the  justices  at  sessions  are  empowered  to  order  the  treasurer 
of  the  county,  &c.,  to  pay  such  sum  to  the  prosecutor  and  wit- 
nesses, as  will  re-imburse  them  for  their  expenses  and  trouble 
and  loss  of  time ;  and  in  case  any  such  person  shall  refuse  to 
enter  into  such  recognisance,  the  justice  may  commit  him  to 
prison. 

§  1119.  Similar  clauses,  varied,  as  to  their  language,  according 
to  the  taste  or  practical  knowledge  of  the  draughtsmen,  are 
scattered  through  the  volumes  of  the  statutes;*  though  in 
numerous  instances,  as  in  the  larceny  Act/  the  Act  relating  to 


»  11  Geo.  4  &  1  Will  4,  c.  64. 

'  §  16.     See  also  4  <k  5  Will  4,  c.  86,  §  11 ;  and  3  &  4yicfc.,  o.  61,  §  21. 

^  6  Geo.  4,  c.  83. 

*  See  the  Act  for  the  suppression  of  Gaming  Houses,  17  &  18  Vict.^ 
c.  38,  §  10  ;  and  that  regulating  the  slaughter  of  horses,  7^8  Vict. , 
c.  87,  §  9.  *  7  &  8  Geo.  4,  c.  29,  §  72, 
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malicious  injuries  to  property/  the  Game  Acts,'  the  Act  regu- 
lating mines  and  collieries,'  the  Act  to  prevent  frauds  of  manu- 
facturers,^ the  Lunatic  Asylums  Act  of  1863,'  the  Coal-whippers 
Act  of  1851,'  and  in  many  more  that  might  be  cited,  the  power  of 
binding  witnesses  by  recognisance  is  omitted  in  the  clauses  giving 
an  appeal  to  the  sessions ;  and  in  some  statutes,  as  in  those  which 
relate  to  buildings  in  the  metropolis,'  and  to  the  embezzlement  of 
pnbhc  stores,*  the  justices  in  sessions,  to  whom  the  appeal  lies, 
are  expressly  empowered  to  call  witnesses  before  them  by  summons 
or  precept. 

1 1120.'  A  second  mode^*  of  procuring  the  attendance  of  wit- 
nesses, which  may  be  adopted  in  criminal  cases,  and  which  con- 
stitaies  the  ordinary  summons  in  civil  proceedings,  is  by  serving 
the  witness  with  a  vmt  qf  gubpoma  ad  testificandvm.  This  a  judicial 
writ,  directed  to  the  witness,  commanding  him  in  the  Queen's 
iMme  and  under  a  certain  penalty,"  to  appear  at  the  Court,  and 
to  testify  what  he  knows  in  a  cause  pending  therein,  which  is 
described  in  the  writ.    If  the  witness  be  required  to  produce 
toy  books  or  papers  in  his  possession,  a  clause  to  that  effect  is 
inserted  in  the  writ,  which  is  then  termed  a  svApcena  duces 

'  7&8Q6a  4,0.  30,  §38. 

'  62  Geo.  3,  a  93,  Sched.  L,  §  13 ;  1  <fc  2  Will  4,  c.  32,  §  44  ;  9 
Geo.  4,  c  69,  §  6. 

*  6  46  Vict.,  c  99,  §  21.  ^  6  A  7  Vict.,  c.  40,  §  29. 

'  16  *  17  Vict,  a  97,  §  128.  «  14  A  16  Vict.,  c.  78,  §  35. 

^  7  48  Vwt,  c.  84,  §  63.  •  39  A  40  Geo.  3,  a  89,  §  21. 

'  Or.  St.,  §  309,  in  part 

**  A  portion  of  the  following  34  pages  has  already  appeared  in  the  Law 
Be^.,  Na  2,  p.  284—297. 

"  la  the  fonna  iasued  by  the  Cotirt  of  Chancery,  the  penalty  is  omitted. 

"  Hub  additional  danae  ia  to  the  following  effect : — **  and  alao,  that  you 
do  diligently  and  carefully  search  for,  examine,  and  inquire  after,  and  bring 
^^  70a  and  produce  at  the  time  and  place  aforesaid,  a  bill  of  exchange, 
dtted"  ^0.  (here  describing  with  precision  the  papers  and  documents  to  be 
pfoduoed,)  **  together  with  all  copies,  drafts,  and  vouchers  relating  to  the 
liid  docoments,  and  all  other  documents,  letters,  and  paper  writings  what- 
■09?ar,  that  can  or  may  afford  any  information  or  evidence  in  the  said 
ame;  then  and  there  to  testify  and  show  all  and  ningiiUr  those  things, 
whkh  you  (or  either  of  you)  know,  or  the  said  documents,  letters,  or  instru- 
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§  1121.  When  a  witness  is  served  with  a  subpoena  duces  tecum» 
he  is  bound  to  attend  with  the  documents  demanded  therein,  if  he 
has  them  in  his  possession,  and  he  must  leave  the  question  of 
their  actual  production  to  the  judge,  who  will  decide  upon  the 
validity  of  any  excuse  that  may  be  offered  for  withholding  them.' 
An  attachment,  therefore,  will  lie  against  an  overseer  or  solicitor 
of  a  parish,  who,  in  an  inquiry  touching  the  settlement  of  a 
pauper,  refuses  to  bring  the  rate-books  of  such  parish  to  the 
petty  sessions,  in  obedience  to  a  Crown  office  subpoena ;  though  it 
may  be  very  questionable  whether  he  would  be  bound  to  submit 
these  books  to  examination,  in  the  event  of  his  bringing  them 
into  court.*  So,  the  fact  that  the  legal  custody  of  the  instrument 
belongs  to  another  person  will  not  authorise  a  witness  to  disobey 
the  subpoena,  provided  the  instrument  be  in  his  actual  posses- 
sion ;*  but  documents  filed  in  a  public  office  are  not  so  in  the 
possession  of  the  clerk,  as  to  render  it  necessary,  or  even  allow- 
able, for  him  to  bring  them  into  court,  without  the  permission  of 
the  head  of  the  office/ 

§  1122.*  Writs  of  subpoena  suffice  for  only  one  sitting  or  term 
of  the  Court ;  and,  therefore,  if  the  cause  be  made  a  remanet,  or  be 
adjourned  to  another  term  or  session,  the  writ  must  be  resealed, 
and  the  witness  summoned  anew.*  But  a  subpoena,  requiring  the 
party  to  attend  a  trial  on  the  commission-day  extends  to  the 
whole  assizes,  which,  by  a  curious  fiction  of  law,  are  supposed  to 
last  but  one  day.'  Again,  if  any  alteration  be  made  in  the  writ, 
after  it  is  sued  out,  though  before  it  is  served,  it  must  be  re- 


ments  in  writing  do  import,  of  and  concerning  the  said  cause  now  depend- 
ing. And  this  you  (or  any  of  you)  shall  in  no  wise  omit,"  <bc.  3  Ghitty's 
Gen.  Pract  830,  n.  ;  Amey  «.  Long,  9  East,  473. 

^  Amey  v.  Long,  9  East,  473  ;    6  Esp.   116  ;   1  Camp.  14  a  C.     See 
ante,  §  22  ;  and  as  to  what  is  a  valid  excuse,  see  ante,  §§  428 — 430. 

'  R.  V.  Greenaway,  and  R.  v.  Carey,  7  Q.  B.  126. 

^  Amey  v.  Long,  1  Camp.  14,  per  Lord  EUenborough. 

^  Thomhill  «.  Thomhill,  2  Jaa  &  W.  347  ;    Austin  v.  Evans,  2  M«  ^ 
Gr.  430. 

^  Gr.  Ev.,  §  309,  as  to  first  four  lines. 

«  Sydenham  v.  Rand,  3  Doug.  429  ;  S.  C.  cited  2  Tidd,  855,  8th  ed. 

7  Scholes  «.  Hilton,  10  M.  <&  W.  15  ;  2  Dowl  N.  S.  229,  S.  C.  ;  Swanne 
«.  Taafie,  8  Ir.  Law  R.  101. 
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sealed;  and,  therefore,  when  the  day  of  appearance  named  in  a 
subpoena  was  altered  by  an  attorney  from  one  term  to  another,  it 
was  held  that  the  writ  thereby  became  void,  and  that  the  witness, 
on  whom  it  was  served  subsequently  to  the  alteration,  might  treat 
it  as  waste  paperJ  The  writ,  also,  must  appear  to  be  issued 
while  the  Court  is  sitting ;  for,  if  it  bears  teste  out  of  term,  it 
is  void.'  The  time  is  surely  come  when  this  unreasonable  and 
inconyenient  rule  should  be  abolished. 


§  1123.'  The  service  of  a  subpoena  upon  a  witness  ought  always 
to  be  made  a  reasonable  time  before  trial,  to  enable  him  to  put  his 
aStdrsinsach  order,  that  his  attendance  on  the  Court  may  be  as 
little  detrimental  as  possible  to  his  interests/  On  this  principle, 
a  smmnons  in  the  morning  to  attend  in  the  afternoon  of  the  same 
day,  has  more  than  once  been  held  insufficient,  though  the 
witness  lived  in  the  same  town,  and  very  near  to  the  place  of 
trial.*  Where,  however,  a  witness  was  served  at  twelve  o'clock, 
wbile  standing  on  the  steps  of  the  court-house,  and  being  then  told 
^t  the  cause  was  coming  on  that  day,  replied,  "  very  well,"  the 
Court  held  that  his  non-attendance  at  five  o'clock,  when  the  trial 
was  heard,  rendered  him  liable  to  an  action,  since  his  answer  was 
eqai?alent  to  an  admission  that  the  service  was  in  time.*  So,  if  a 
witness  attend  a  trial  in  obedience  to  a  subpoena,  he  cannot 
^se  to  be  examined  on  the  ground  of  any  irregularity  in  the 
senice.'  So,  if  a  witness  be  in  court  as  a  spectator,  he  cannot,  it 
seems,  object  to  give  evidence,  on  the  ground  that  the  subpoena 
has  only  just  been  served  upon  him;'  though,  if  he  be  an  attorney, 
who  is  engaged  in  winding  up  another  cause,  the  rule  may  be 
different;  or  at  least  it  is  highly  probable  that  he  would  not  be 
liable  to  an  attachment  for  disobedience.'    Neither  in  criminal 

'  Barber  r.  Wood,  2  M.  &  Rob.  172,  per  Lord  Abinger. 

'  Edgell  9.  Curling,  2  Dowl.  A  L.  600  ;  7  M.  &  Gr.  968,  S.  0. 

^  Or.  Ey.,  §  314,  in  part.  *  Hanunond  «.  Stewart,  1  Str.  510. 

*  M. ;  Barber  v.  Wood,  2  M.  A  Rob.  172,  per  Lord  Abinger. 

*  Maunaell  v,  Ainsworth,  8  DowL   869,  per  Parke  and  Alderson,   Bs.  ; 
^^n  V,  Seagar,  2  DowL  <fc  L.  13,  per  Wightman,  J. 

'  ^isden  V.  Wiaden,  6  Beav.  549,  per  Wigram,  V.  C. 
'  Doe  V.  Andrews,  2  Cowp.  845. 
9  p^ber  V.  King,  2  DowL  &  L.  765,  per  Williams,  J. 
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prosecutions  can  a  witness  decline  to  be  sworn,  though  he  has  not 
been  subpcBuaed  at  all.'  But^  in  civil  cases  a  witness  may  always 
refuse  to  be  examined,  unless  he  be  properly  served  with  a  writ.* 
Where  a  subpoena,  requiring  the  attendance  of  a  witness  on  the 
31st  of  March,  and  so  on  from  day  to  day  until  Uie  issue  should 
be  tried,  was  served  on  the  2nd  of  April,  when  the  witness  was 
distinctly  told  that  the  trial  had  not  come  on,  he  was  held  civilly 
responsible  for  disobeying  the  writ  on  the  6th  of  April  when  the 
cause  was  heard;'  though  had  he  received  no  notice  at  the  time  of 
service  that  the  cause  had  not  then  been  tried,  the  result  might 
have  been  different,  and  he  would  at  least  have  avoided  the  penalty 
of  an  attachment.^  As  the  question  whether  the  writ  has  been 
served  within  a  reasonable  time  is  in  the  discretion  of  the  judge,^ 
and  must  vary  according  to  the  circumstances  of  each  case,  it  is 
hoped  that  the  decisions  cited  above  will  sufficiently  illustrate  the 
general  practice;*  but  it  deserves  notice,  that,  in  the  United 
States,  the  reasonableness  of  the  time  is  generally  fixed  by 
statute,  one  day  being  usually  allowed  for  every  twenty  miles  that 
intervene  between  the  residence  of  the  witness  and  the  place  of 
trial.  Perhaps  a  somewhat  similar  rule  might,  with  advantage, 
be  adopted  in  this  country. 

§  1124.  As  to  the  manner  of  service^  it  is  not  usual  to  part  with 
the  original  writ,  which  may  include  the  names  of  four  witnesses;' 
but  the  practice  is,  to  make  out  for  each  witness  a  subpoena- 
ticket,  which  is  a  copy  of  the  writ,  or,  at  least,  a  statement  of  its 

1  B.  V.  Sadler,  4  C.  <fe  P.  218,  per  Littledale,  J. 

'  Bowles  V.  Johnson,  1  W.  BL  36.  See  contrii,  Blackburn  v.  Haigreave, 
2  Lew.  C.  C.  259,  where  Hullock,  B.,  is  reported  to  have  held,  that,  if  a 
witness  be  in  court,  having  come  there  on  other  business,  he  cannot  refiise 
to  be  sworn,  though  his  expenses  be  not  tendered.  Sed  qu.  A  witness  is 
not  bound  to  obey  a  subpoena  in  a  civil  cause,  xmless  his  expenses  be  ten- 
dered, although  the  party,  who  requires  his  testimony,  is  suing  in  formi 
pauperis.     2  Lew.  C.  C.  259,  per  Hullock,  B. 

»  Davis  V.  Lovell,  7  DowL  178. 

*  Id.  183  ;  Alexander  «.  Dixon,  1  Bing.  366  ;  8  Moore,  387,  S.  0. 

*  Barber  v.  Wood,  2  M.  <fc  Rob.  172  ;  ante,  §  22. 

*  See  further  the  analogous  cases,  respecting  the  reasonable  servioe  of  a 
notice  to  produce,  ante,  §  415. 

7  See  Doe  v.  Andrews,  2  Cowp.  846. 
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substance,  duly  certified,'  and  then  to  serve  the  witness  personally 
with  this  ticket,  at  the  same  time  shomng  him  the  original  writ. 
It  seems  that  the  necessity  of  personal  service  will  not  be  dis- 
pensed with,  even  though  it  be  sworn  that  the  witness  keeps  out 
of  the  way  to  avoid  such   service  ; '  and  the  provision,  which 
requires  the  production  of  the  original  writ  at  the  time  of  serving 
the  copy,  must  be  strictly  followed,  since  otherwise  the  witness 
cannot  be  chargeable  with  a  contempt  in  not  appearing  upon  the 
summons.' 

1 1125.  If  the  subpoena-ticket  vary  in  any  material  degree  from 

the  orij^nal  writ,  as  where  the  ticket  required  the  witness  to 

attend  on  the  424th  of  May,  and  the  writ  itself  specified  the  27th, 

an  attachment  for  disobedience  cannot  be  obtained/     So,  the  writ 

most  state,  with  reasonable  certainty,  the  name  of  the  cause,  as 

also  the  place  in  which  the  attendance  of  the  witness  is  required. 

Thus,  in  a  subpoena  to  attend  an  action  of  ejectment,  the  names 

of  all  the  persons  in  whom  the  title  is  alleged  to  be,  must  be 

introduced ;  *  and  if  it  be  a  town  cause,  the  writ  must  specify 

whether  it  will  be  tried  at  Westminster  or  at  Guildhall.*    Where, 

howcTer,  the  subpoena  required  the  attendance  of  the  witness  at 

Westminster  HaU,  the  Nisi  Prius  sittings  being  in  fact  held  at 

the  adjoining   sessions-house,   it  was  held  that  an  attachment 

might  be  granted  for  non-attendance  at  the  sessions-house,  notices 

being  affixed  to  the   wall  of  the   court  in  Westminster  Hall, 

directing  witnesses  to  proceed  to  that    place/      So,   where  a 

subpoena,  tested  the  9th  of  May  and  served  on  the  19th,  required 


^  Maddiflon  v.  Shore,  5  Mod.  355  ;  Cro.  Car.  540. 

*  See  In  re  Pyne,  1  Dowl.  &  L.  703. 

'  Widaworth  v,  Marshftll,  1  Cr.  &  M.  87  ;  R.  v.  Wood,  1  Dowl.  509,  per 
littkdale,  J.  ;  Garden  v.  Cresswell,  2  M.  &  W.  319  ;  5  Dowl.  461,  S.  0.  ; 
Jacob  f,  Hongate,  3  Dowl  456  ;  Pitcher  «.  King,  2  DowL  <b  L.  755,  per 
Williams,  J. 

*  Doe  V.  Thomflon,  9  DowL  948,  per  Wightman,  J. 

'  Id.     In  Ireland  it  is  sufficient  if  the  subpoena  be  entitled  in  the  name 
«f  one  of  the  persons  claiming  title,  Swanne  v.  Taaflfe,  8  Ir.  Law  R  101. 

*  Milson  V.  Day,  3  M.  &  P.  333. 

^  Chapman  v.  Davis,  1  Dowl  N.  S.  239  ;  4  Scott,  N.  R.  319  ;  3  M.  <b 

Or.  609,  S.  C. 
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attendance  on  the  21st  of  March  instant,  the  Court  considered 
that  this  was  an  error  which  conld  not  mislead/ 


§  1126.  In  order  the  more  effectually  to  secure  the  attendance 
of  witnesses  in  civil  cases,  the  Act  of  6  Eliz.,  c.  9,  made  perpetual 
by  29  i!liz.,  c.  6,  enacts,  in  §  12,  that,  if  any  person  upon  whom 
any  process  of  subpoena  out  of  a  Court  of  Becord  shall  be  served, 
**  and  having  tendered  to  him,  according  to  his  countenance  or 
calling,  such  reasonable  sum  for  his  costs  and  charges,  as,  having 
regard  to  the  distance  of  the  places,  is  necessary  to  be  allowed,*' 
shaU,  without  lawful  cause,  neglect  to  appear,  he  shall /or/eit  lOl., 
and  yield  such  further  recompense  to  the  party  aggrieved,  as  the 
judge  in  his  discretion  shall  award.  The  question  as  to  what 
constitutes  the  **  reaaonable  costs  and  charges  "  of  a  witness 
under  this  statute  was  left,  until  recently,  very  much  to  the 
direction  of  the  taxing  officers ;  but  that  question  is  now,  happily, 
almost  set  at  rest,  so  far  as  it  relates  to  the  Superior  Courts  of 
Common  Law,  the  Court  of  Probate,  and  the  County  Courts,  by 
the  formal  adoption  of  partially  fixed  scales  of  remuneration.  In 
the   Superior  Courts '  the   allowance  varies,  according  to  the 


'  Page  17.  Carew,  1  Cr.  <fc  J.  514. 

^  The  scale  as  approved  by  the  judges  (see  Beg.  Gen.  H.  T.  16  Vict,  1 
K  &  R  App.  Ixzv.)  is  as  follows  : — 

'^ALLOWAKOB   TO   WITNESSES. 


Common  witnesses,  such  as  labouren,  jour- 
neymen, ^c.,  per  diem 

Master  tradesmen,  yeomen,  and   fiurmers, 
per  diem         ....        from 

Anotioneera  and  aooomitants,  per  diem 
Professional  men,  per  diem .  .     . 


If  resident  in  the  Town 

in  which  the 

Cause  is  tried. 

irreeldent 

at  ft 

Distanoe 

from  the 

place  of  TrteL 

£    $. 

d. 

£     s,    d. 

I        0     6 

f 

0     5     0 

'     \ 

to 

[ 

ore 

f     0  r 

6 

0  10     0 

J             to 

to 

0  10 

0 

0  15     0 

(       0  10 

6 

0  10     6 

J              to 

to 

.(   1  1 

0 

110 

1    I 

0 
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Btation  in  life  of  the  witness,  from  6$.  to  81.  ds.  per  day,  exclusive 
of  tniTelling  expenses ;  and  the  witness  is  allowed  for  travelling 
whateTer  amount  he  has  reasonably  and  actually  paid,  provided 
that  it  does  not  exceed  Is.  per  mile  one  way.    If  he  attends  in 


Ptx^enonal  men,  indusiye  of  all,  except 
ti&TeUmg  expenaes,  per  diem 

Atkraeys^,  or  other  clerks,  per  diem     .     . 
Aigineen  and  sorveyora,  per  diem    • 


Kotariei,  per  diem 


Geatlemea 
lapoiM  . 
Bioken 
MenJMuitB 


YemaleB,  aooQrding  to  station  in  life,  per 
dism         •         .         .         >         •  from 


Polioe  iB^MtoTy  per  diem    . 


Polioe  amstaUe 


If  retideni  in  the  Town 

If  resident 
eta 

in  which  the 

Distance 

CMue  ia  tried. 

from  the 
place  of  Trial 

£    s. 

d. 

£    <.    d. 

}    - 

( 

2     2     0 

\ 

to 

K 

3     3     0 

( 

0  15     0 

0  10 

'  \ 

to 
110 

• 

( 

110 

1     1 

"{ 

to 
3     3     0 

1     1 

0 

110 

1     1 

0 

N 

with  subpoena,  but 

no  daily  allowance 

except  after  the  first 

I     1     0 
[per  diem. 

day,  and  then  a 

reasonable  sum  for 

refreshment  and 

conveyance. 

(        0     6 
J             to 

0 

0     5     0 

to 

(       0  10 

0 

f 

10     0 

ore 

0    6 

» { 

to 
0  10     0 
0     5     0 

0    3 

0     i 

to 

ore 

"  If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the 
AiU  allowance.  If  they  attend  in  more  than  one  cause,  they  will  be  entitled 
to  a  proportionate  part  in  each  cause  only.  The  travelling  expenses  of  wit- 
a6«M  shall  be  allowed  according  to  the  sums  reasonably  and  actually  paid, 
hot  in  no  case  shall  exceed  Is.  per  mile  one  way."  See  Griffin  v,  Hoskyns, 
1  E  &  N.  95,  where  a  plaintiff,  brought  up  by  habeas  corpus,  had  given 
eridenoe  in  two  causes  against  the  same  defendant,  and  having  succeeded  in 
colj  one  of  them,  was  held  to  be  entitled  to  a  moiety  of  the  costs  of  the 
Ittbets  corpus. 


i 
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more  than  one  cause,  he  is  only  entitled  to  a  proportionate  part 
of  the  allowance  in  each  cause.  In  the  Court  of  Probate  the 
scale  of  remuneration  is  not  very  different  from  that  adopted  in 
the  Superior  Courts  of  Common  Law ; '  but  in  the  County  Courts 
it  is  considerably  lower,  ranging  from  28.  to  II.  per  day  for  the 
general  expenses  of  the  witness^  while  6(2.  per  mile  one  way  is  the 
maximum  allowance  for  his  travelling  expenses.' 


^  The  scale  is  as  follows  : — 

'' witnesses'  expenses. 
*'  Allowance  to  Witnessesy  per  day,  including  their  board  and  lodging , 


as  between  party  and  party. 


If  resident  within  FIto 

»« 

a.  .        .  .      • 

Miles  of  the  General 

If 

beyond 

. 

Post  Of&ce. 

that  distance. 

£ 

<. 

d. 

£ 

&    d. 

Common    witnesses,   such  as   labourers,  \ 
journeymen,  il^c.       .         .         .         .J 

0 

6 

0 

0 

7     6 

Master  tradesmen,  yeomen,  farmers,  Ac 

0 

10 

0 

0 

15     0 

Auctioneers  and  accountants 

1 

1 

0 

2 

2     0 

Professional    men,    including    notaries,  ) 
engineers,  surveyors,  &c.           .         .   j 

1 

1 

0 

3 

3     0 

Clerks  to  attorneys  or  others 

0 

10 

6 

1 

1     0 

Esquires,  bankers,  merchants,  and  gentlemen 

1 

1 

0 

1 

1     0 

(    ^ 

6 

0 

0 

7     6 

Females,  according  to  station  in  life 

to 

to 

(        0 

10 

0 

1 

0     0 

Police  inspector      .         .         ,         .         , 

0 

7 

6 

0 

10     0 

Polioe  constable                    .         .         .     , 

0 

6 

0 

0 

7    6 

'*  The  travelling  expenses  of  witnesses  will  be  allowed  according  to  the 
sums  reasonably  and  actually  paid  ;  but  in  no  case  will  there  be  an  allow- 
ance for  such  expenses  of  more  than  Is,  per  mile  one  way."  It  will  be  seen 
that  the  above  scale  is  open  to  much  comment  Oddly  enough,  the  Rules 
which  regulate  the  practice  of  the  Court  for  Divorce  and  Matrimonial  Causes, 
are  silent  on  the  subject  of  remuneration  to  witnesses. 

'  The  following  is  the  scale  contained  in  the  Sched.  to  the  Rules  : 

Per  Day. 

s,     d.      £    s.    d. 
*'  Gentlemen,  meichants,  bankers,  and  professional 

men fh)m  10  0  to  1  0  0 

Tradefonen,  auctioneers,  accountants,  clerks,  and 

yeomen  ......     from  5  0  to  0  10  0 

Artisans  and  journeymen .                   ,         frx)m  Z  0  to  0  5  0 


r 
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1 1127.  Although  the  scale  of  allowance  to  witnesses,  as  fixed 

by  the  Common  Law  Judges,  appears  to  have  been  framed  solely 

with  reference  to  persons  who  are  subpoenaed  to  attend  a  trial  at 

Nisi  Prins,  the  taxing  masters  will  occasionally  be  justified,  under 

special  circumstances,  in  allowing  costs  for  the  attendance  of 

witnesses  who  have  not  been  subpoenaed,  or  for  the  detention  of 

witnesses  beyond  the  actual  period  of  the  trial     For  instance, 

if  a  foreign  witness,  who  is  not  accessible  by  subpoena,  but  whose 

eTidence  is  material  in  the  cause,  refuses  to  leave  his  home  unless 

he  be  remunerated  for  his  trouble,  the  compensation  paid  to  him, 

if  reasonable  in  amount,  will  generally  be  allowed  and  taxed 

against  the  losing  party ; '  and  where  the  captain  of  a  ship  has 

been  detained  for  a  long  time  in  this  country  in  order  to  give 

eTidence  on  a  trial,  large  sums,  calculated  at  a  guinea  a  day,  and 

amonntiDg  in  the  whole  to  above  lOOZ.,  have  been  allowed  for  his 

detention.'    So, — although  it  is  not  a  general  rule,  either  that 

parties,  if  witnesses  in  their  own  favour,  are  to  have  an  allowance 


'  Loneiigan  v.  Boy.  Ex.  Ass.,  7  Bing.  725  ;  id.  729,  S.  CL  ;  Tremain  v. 
Buiett,  6  Taont.  88  ;  1  Marsh.  463,  S.  C. 

'  Stewart  v.  Steele,  4  M.  d;  Gr.  669  ;  Mount  v.  Larkins,  8  Bing.  195  ;  1 
M.  A(  Sc  357  ;  1  Bowl  262,  S.  C.  ;  Temperley  v.  Scott,  8  Bing.  392  ;  1  M. 
k  Sc  601,  S.  C.  ;  Evana  v.  Watson,  3  Com.  B.  327  ;  Berry  v,  Pratt,  1  K 
*a276. 

Par  nay. 
8,    d,       £     8.    d, 
Uxrarers,  and  the  like  from       2     0  to  0     3     0 

Tr&Tdling  expenses,  sum  reasonably  paid,  but  not  more  than  sixpence 

per  mile  one  way. 
If  the  witnesses  attend  in  more  than  one  cause,  they  will  be  entitled 
to  i  proportionate  part  in  each  cause  only." 

The  abore  scale  is  very  iigudidonsly  drawn  np  ;  for,  first,  by  the  adoption 
of  i  flnctoating  amount  of  remuneration,  it  enables  the  Registrars,  in  taxing 
ooiti,  to  act  with  gross  partiality, — ^it  leads  inevitably  to  the  scandal  of 
hivmg  different  sums  allowed  in  different  courts, — and  it  neutralises  the 
eompolsory  effect  of  a  subpoena,  unless  the  witness  has  been  supplied  with 
eo&dnct-money  calculated  on  the  highest  scale  ;  next,  it  oontaLos  no  reference 
to  female  witnesses  ;  and,  thirdly,  in  courts  which  were  especially  established 
to  protect  the  rights  of  the  poor,  it  precludes  the  poor  man  from  securing 
the  testimony  of  his  rich  neighbour  on  his  behalf,  except  at  a  cost  which  it 
ii  quite  out  of  his  power  to  pay.  The  scale  under  the  old  County  Oourt 
Boles,  which  awarded  7<.  6d.  to  gentlemen,  drc.,  55.  to  tradesmen,  <kc.,  and 
2t,  to  journeymen,  &c.,  was  incomparably  better  than  the  one  now  in  force. 
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for  their  attendance  at  the  trial,  or  that  after  a  rule  for  a  new 
trial  has  been  obtained,  witnesses  may  be  detained  at  the  cost  of 
the  losing  party, — the  Court,  under  very  special  circumstances, 
has  allowed,  in  taxation  of  costs,  subsistence  money  to  a  seafaring 
man,  who  was  a  necessary  witness  in  his  own  cause,  and  who 
after  having  obtained  a  verdict,  remained  in  England  until  a  rule 
for  a  new  trial,  granted  at  the  instance  of  his  opponent,  had  been 
discharged.*  Where  no  special  circumstances  intervene,  the 
expenses  of  the  attendance  of  witnesses  on  the  commission  day 
of  the  assizes  will  not  be  allowed  as  against  the  losing  party  on 
taxation  of  costs.' 

§  1128.  No  order  has  yet  been  issued  by  the  Lord  Chancellor 
with  respect  to  the  remuneration  of  witnesses  in  Courts  of 
Equity;  but  it  has  been  assumed,  that  the  taxing  officers  of 
those  courts  ought  to  regulate  the  allowances  upon  the  same 
basis  as  at  common  law;'  and,  in  one  case,^  Vice-Chancellor 
Wood  has  gone  so  far  as  to  hold  that  a  medical  witness,  residing 
in  London,  was  justified  in  refusing  to  give  evidence  before  the 
Examiner,  unless  he  was  first  paid  for  his  attendance  at  the  rate 
of  a  guinea  a  day. 

§  1129.  The  reasonable  expenses  of  a  witness  ought  to  be 
tendered  to  him  at  the  time  when  he  is  served  with  the  subpoena,* 
or,  at  least,  a  reasonable  time  before  the  trial ;  *  and  even  though 
he  actually  appears,  he  cannot  be  attached  for  declining  to  give 
evidence,  unless  these  charges  are  paid  or  tendered.'  He  has, 
however,  no  right  to  refuse  to  be  examined  on  the  ground  that 
the  expenses  incurred  by  him  on  former  attendances  have  not  been 
paid.*    If  the  witness  be  a  married  woman,  the  money  should,  it 

^  Dowdell  V.   Australiaa  Royal  Mail  Co.,  3  R  <b  B.  902.     See  Howes 
t».  Barber,  18  Q.  B.  588.  *  Harvey  v.  Divers,  16  Com.  B.  497. 

»  Clark  V.  Gill,  1  Kay  &  Johns.  22 ;  Nokes  v.  Gibbon,  26  L.  J.,  CIl,  208. 

*  Clark  V,  Gill,  1  Kay  <b  Johns.  19.  See  also  Brocas  v.  Lloyd,  23  Beav. 
129.  *  Fuller  v.  Prentice,  1  H.  BL  49. 

•  Home  V.  Smith,  6  Taunt  9  ;  1  Marsh.  410,  S.  C.  ;  13  East,  16,  n.  a. 

'  Bowles  V,  Johnson,  1  W.  BL  36  ;  Newton  «.  Harknd,  1 M.  &  Gr.  966  ; 
9  DowL  16,  S.  C. ;  Brocas  v.  lioyd,  23  Beav.  129  ;  26  L.  J.,  Ch.  768,  S.  C. 
'  Gaunt  V.  Johnson,  6  Beav.  551. 
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seems,  1)e  tendered  to  her,  rather  than  to  the  husband ;  *  and  if  a 

person  be  subpoenaed  by  both  parties,  he  is  entitled,  before  giving 

evidence,  to  be  paid  by  the  party  actually  calling  him  all  the 

expenses  to  which  he  wiU  be  liable,  after  exhausting  what  he  may 

have  received  from  the  opposite  side.*     Of  course  the  witness 

maj  waive  his  right  to  demand  the  payment  of  his  expenses,  and 

if  he  does  so,  either  directly,  by  agreeing  to  take  a  less  sum  than 

that  to  which  he  is  entitled,*  or  indirectly,  by  accompanying  the 

parties  to  the  place  of  trial  without  previously  making  any  claim,^ 

he  wiU  be  liable  to  all  the  consequences  of  disobedience,  should 

he  subsequently  refuse  to  appear  as  a  witness.* 

§  1130.  The  law  is  not  very  clear  as  to  what  circumstances  will 
justify  a  witness,  who,  in  obedience  to  a  subpoena,  attends  a  trial 
in  a  civil  cause,  in  bringing  an  action  for  his  *'  costs  and  charges,*' 
and  the  following  propositions  are  submitted  with  some  hesitation. 
First,  the  witness  can  maintain  such  an  action  against  the  party 
to  the  suit  who  has  subpoenaed  him,  if  any  express  contract  has 
been  made  upon  the  subject ;  *  secondly,  the  better  opinion  seems 
to  be,  that  the  jury  may  reasonably  infer  a  promise  to  pay  from 
the  mere  fact  of  the  attendance  of  the  witness  at  the  trial,  and 
that  where  such  an  inference  is  drawn,  the  action  can  be  sup- 
ported by  the  implied  contract;'  thirdly,  a  witness  cannot  recover 
any  larger  amount  than  the  sum  specified  in  the  scale  of  allowance 
as  fixed  by  the  judges,  even  though  he  rests  his  claim  on  an 
express  promise;*  and,  lastly,  no  action  can  be  brought  by  the 
witness  against  the  attorney  who  subpoenaed  him,  on  an  implied 


'  Cra  EL  122  ;  W.  Jon.  430. 

*  ADffli «.  Yoxall,  1  C.  &  Kir.  316,  per  Rolfe,  B. ;  Betteley  «.  M»Leod, 
3  BiDg.  K.  C.  406,  407  ;  5  DowL  481,  S.  C. 

'  Betteley  v.  M'Leod,  3  Bing.  N.  C.  406. 

*  Newton  t,  Harland,  1  M.  <b  Gr.  966.  In  that  case,  the  witness  having 
•fioompanied  the  plamtifib  to  the  place  of  trial,  and  lived  with  them  there, 
vu  deemed  to  have  waived  her  right  to  remuneration  up  to  the  time  of  the 
trud,  though  she  was  held  to  be  still  entitled  to  claim  her  fair  expenses  for 
»^*anuag  home.  *  Goodwin  r.  West,  Cro.  Car.  622,  540. 

*  Hallet  V.  Mewrs,  13  Bast,  15  ;  Goodwin  c.  West,  Cro.  Car.  622,  640. 
^  Ptdl  t.  Danbeny,  5  Ex.  R.  955. 

*  Wmb  «.  Peckham,  1 B.  &  B.  516  ;  Collins  r.  Godefroy,  1 B.  &  Ad.  950. 
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contract  to  pay  the  expenses  of  attendance/  thoagh  probably  the 
witness  may  succeed,  if  he  can  establish  the  fact  of  an  express 
agreement  having  been  made  to  that  effect.' 

§  1130  a.  It  here  deserves  notice,  that  conduct  money  received 
by  a  witness  with  a  subpoena  may  be  recovered  back  by  the  party 
who  paid  it,  as  money  had  and  received,  where  the  attendance  of 
the  witness  has  become  unnecessary,  and  no  expenses  have  been 
incurred  under  the  subpoena.' 

§  1131.*  In  criminal  cases,  no  tender  of  fees  is  in  general 
necessary,  either  on  the  part  of  the  Crown  or  of  the  prisoner,  in 
order  to  compel  the  attendance  of  the  respective  witnesses  ;*  and 
this  rule  will  prevail,  though  the  indictment  has  been  removed  by 
certiorari,  and  is,  consequently,  tried  in  the  Nisi  Prius  Court.* 
An  exception,  however,  has  been  recognised  by  the  Legislature  in 
favour  of  those  witnesses,  who,  living  in  one  distinct  part  of  the 
United  Kingdom,  are  required  to  obey  subpoenas  directing  their 
attendance  in  another  ;  and  who  are  not  liable  to  punishment 
for  disobedience  of  the  process,  unless,  at  the  time  of  service, 
a  reasonable  and  sufficient  sum  of  money,  to  defray  their 
expenses  in  coming,  attending,  and  returning,  has  been  tendered 
to  them.' 

§  1132.  Although  witnesses  in  Crown  cases  cannot,  except  under 
the  circumstances  just  stated,  claim,  as  a  matter  of  right,  the 
payment  of  their  expenses,  it  being  considered  by  the  law  to  be 
the  public  duty  of  every  citizen  to  obey  a  call  of  this  description ; 
yet,  in  order  to  encourage  the  due  prosecution  of  offenders,  the 
Legislature  has  authorised  the  Courts  of  Criminal  Law  to  grant 


^  Robins  i;.  Bridge,  3  M.  <b  W.  114  ;  Lee  v.  Everest,  2  H.  <fe  N.  285. 
^  Itobins  V.  Bridge,  3  M.  d;  W.  114,  and  cases  there  cited.     Also  Lee  v. 
Everest,  2  H.  d;  N.  286,  292,  per  Bramwell,  R 

'  Martin  v,  Andrews,  26  L.  J.,  Q.  B.,  39  ;  7  K  <b  B.  1,  S.  a 

*  Gr.  Ev.,  §  311,  as  to  first  three  line& 

*  Pell  V.  Danbeny,  5  Ex.  R  957,  per  Parke  and  Alderson,  Bs.  ;  per 
Bayley,  J.,  cited  2  Russ.  C.  <k  M.  948,  n.  a  ;  R  v.  Conseus,  id.  per  Wight- 
man,  J.  ;  R  «.  Cooke,  1  C.  &  P.  322,  per  Parke,  J.,  and  Garrow,  B. 

«  R  V,  Cooke,  1  0.  <fc  P.  322.   See  post,  §  1134.      ^  45  Geo.  3,  o.  92,  §  4. 
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to  those  prosecutors  and  witnesses  who  attend  on  recognisance  * 
or  subpoena,'  such  costs  as  will  reimburse  them  for  the  expenses 
ihey  have  incurred,  or  shall  incur,'  in  all  cases  of  felony,^ 
excepting  those  offences  which  are  declared  felonies  under  the 


'  A  party  will  be  entitled  to  his  expenses  under  this  term,  though  he  has 
been  bound  over  to  prosecute  by  the  Quarter  Sessions,  R.  i;.  Paine,  *l  C,  & 
P.  136. 

*  Tt^  expenses  of  a  prosecutor,  whose  name  is  included  in  a  subpoena,  are 
not  oon£ned,  under  this  term,  to  his  costs  as  a  witness  only,  though  he  has 
oot  been  bound  over  by  the  magistrate  to  prosecute,  B.  v.  Sheering,  7  0. 
k  P.  440,  by  all  the  judges.     See  R.  v.  Jeyes,  3  A.  d;  E.  416. 

'  The  judge,  who  reserves  a  case  for  the  opinion  of  the  Court  for  the 
oonaderaticm  of  Crown  cases,  may  allow  the  prosecutor  the  costs  he   will 
incur  in  siigQing  such  case  ;  and  the  officer  of  the  court  above  will  tax  and 
asoertsin  locfa  costs,  and  certify  the  amount  to  the  officer  of  the  ooiut 
below,  R  «.  Lewis,  1  Dear.  <b  Bell,  326 ;  R.  t^.  Cluderoy,  3  C.  <S?  Kir.  205. 
'  1  Geo.  4,  a  64,  §  22,  enacts,  that  **  the  Court  before  which  any  person 
afaaO  be  prosecuted  or  tried  for  any  felony  is  hereby  authorised  and  empowered, 
ii  the  request  of  the  prosecutor  or  of  any  other  person,  who  shall  appear  on 
reoogniflanoe  or  subpoena  to  prosecute  or  give  evidence  against  any  person 
lecoKd  of  any  fdony^  to  order  payment  unto  the  prosecutor  of  the  costs  and 
expsises  which  such  prosecutor  shall  incur  in  preferring  the  indictment,  and 
sko  payment  to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such 
nuni  of  money  as  to  the  Court  shall  seem  reasonable  and  sufficient,  to  reim- 
buie  wofk  prosecutor  and  witnesses  for  the  expenses  they  shall  have  severally 
iooined  in  attending  before  the  examining  magistrate  or  magistrates  and  the 
gnnd  juiy,  and  in  otherwise  carrying  on  such  prosecution  ;  and  also  to  com- 
peniate  them  for  their  trouble  and  loss  of  time  therein  ;  and,  although  no 
bQl  of  indictment  be  preferred,  it  shall  still  be  lawful  for  the  Court,  where 
toy  penon  ahall,  in  the  opinion  of  the  Court,  bon4  fide  have  attended  the 
court  in  obedience  to  any  such  recognisance  or  subpoena,  to  order  payment 
unto  msh.  person  of  such  sum  of  money  as  to  the  Court  shall  seem  reasonable 
and  suffideni,  to  reimburse  such  person  for  the  expenses  which  he  or  she 
Bhall  ha?6  bon4  fide  incurred  by  reason   of  attending  before  the  examining 
magistnte  or  magiBtrates,  and  by  reason  of  such  recognisance  or  subpoena  ; 
md  also  to  compensate  such  person  for  trouble  and  loss  of  time ;  and  the 
amount  of  the  expenses  of  attending  before  the  examining  magistrate  or  magis- 
tntes,  and  the  compensation  for  trouble  and  loss  of  time  therein  shall  be 
Meertained  by  the  certificate  of  such  magistrate  or  nu^trates,  granted  before 
the  trial  or  attendance  in  court,  if  such  magistrate  or  magistrates  shall  think 
^  to  grant  the  same ;    and  the  amoimt  of  all  other  expenses  and  com- 
pensation shall  be  ascertained  by  the  proper  officer  of  the  court,  subject 
a0T<ertheles8  to  the  regulations  to  be  established  in  the  manner  hereinafter 
oMntionad.''     See  6  <fe  7  Will  4,  c.  116,  §  105,  Ir.  ;  and  7  <k  8  Yici,  c. 
106,  {  40,  Ir, 
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Act  passed  in  the  year  1848,  for  the  better  security  of  the  Crown 
and  Government.' 

§  1183.  Similar  powers  of  awarding  costs  are  also  conferred  on 
the  Courts,  when  offenders  are  prosecuted  for  any  of  the  following 
misdemeanors:    an  attempt  to  commit  felony;'  an  assault  with 


^  11  <fe  12  Vict,  a  12,  §  10,  enacts,  that  ''it  shall  not  be  lawful  for 
any  Court,  before  which  any  person  shall  be  prosecuted  or  tried  for  any 
felony  under  this  Act,  to  order  payment  to  the  prosecutor  or  the  witneases  of 
any  costs  which  shall  be  incurred  in  preferring  or  prosecuting  any  such 
indictment." 

*  7  Geo.  4,  a  64,  §  23,  after  reciting  that  ''  for  want  of  power  in  the  Court 
to  order  payment  of  the  expenses  of  any  prosecution  for  a  misdemeanor,  many 
individuals  are  deterred  by  the  expense  firom  prosecuting  persons  guilty  of  mis- 
demeanors, who  thereby  escape  the  punishment  due  to  their  offences  ; "  for 
remedy  thereof,  enacts,  that  ''  where  any  prosecutor  or  othet  person  shall 
appear  before  any  court,  on  recognisance  or  subpoena,  to  prosecute  or  giye 
evidence  against  any  person  indicted  of  any  assauU  wUh  intent  to  commit  felony , 
ofa/ny  attempt  to  commit  felony,  or  any  riot,  of  any  misdemeanor  for  receiving 
any  stolen  property  knowing  the  same  to  have  been  stolen,  of  any  assault  upon 
a  peace  officer  in  the  execution  of  his  duty,  or  upon  any  person  acting  in  aid 
of  such  officer,  of  any  neglect  or  hrea>ch  of  duty  as  a  peace  officer,  or  of  any 
assauU  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  ioages,  of 
knowingly  and  designedly  cbtcMwng  any  property  by  false  pretences,  of  wUful 
and  indecent  eacposwre  of  the  person,  or  wilful  and  corrupt  perjury,  or  of  iuh- 
omaMon  of  perjury,  every  such  Court  is  hereby  authorised  and  empowered  to 
order  payment  of  the  costs  and  expenses  of  the  prosecutor  and  witneases  for 
the  prosecution,  together  with  a  compensation  for  their  trouble  and  loss  of 
time,  in  the  same  manner  as  courts  are  hereinbefore  authorised  and  empowered 
to  order  the  same  in  cases  of  felony  ;  and,  although  no  bill  of  indictment  be 
preferred,  it  shall  still  be  lawful  for  the  Court,  where  any  personshall  have  boii4 
fide  attended  the  court  in  obedience  to  any  such  recognisance,  to  order  pay- 
ment of  the  expenses  of  such  person,  together  with  a  compensation  for  his 
or  her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of  felony." 
This  section  originally  contained  a  proviso,  ''  that  in  cases  of  misdemeanor 
the  power  of  ordering  the  payment  of  expenses  and  compensation  shall  not 
extend  to  the  attendance  before  the  examining  magistrate  ;"  bat  that  proviso 
is  now  repealed  by  §  1  of  14  <fe  16  Yict.,  c.  55.  §§  24  <fe  25  of  7  Goo.  4, 
c  64,  further  provide,  that  the  order  for  payment  shall  be  made  out  by 
the  proper  officer  of  the  court,  and  that  the  money  shall  be  paid  by  the 
treasurer  of  the  county,  dro. ,  or  by  such  other  person  as  is  mentioned  in  the 
Act.  I£  the  treasurer  refuses  to  pay  the  expenses  in  obedience  to  the  order, 
the  remedy  is  by  indictment,  and  not  by  mandamus,  R.  v.  Jeyes,  3  A.  dr  S. 
416.  See  6  A.  <k  R  812,  n. ;  but  to  render  the  treasurer  liable  to  proeeou- 
tion,  the  entire  order  of  the  Court  must  be  served  upon  him  ;  and  theref<n^ 
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intent  to  commit  felony  ;*  an  assault  npon  a  peace  officer  in  the 
execution  of  his  duty,  or  upon  any  person  acting  in  his  aid ;'  an 
assault  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages;' 
any  assault  brought  before  justices  for  summary  conviction,  which 
they  consider  to  be  a  fit  subject  for  prosecution  by  indictment;^ 
the  receiving  stolen  property,  knowing  it  to  have  been  stolen ;  * 
riot;*  peijury;'  subornation  of  perjury;"  neglect  or  breach  of 
doty  as  a  peace  officer  ;*  obtaining  property  by  false  pretences ;  ** 
wilfnl  and  indecent  exposure  of  the  person ; "  endeavouring  to 
conceal  the  birth  of  a  child ; "  carnal  knowledge  of  girls  between 

irhere  Xtm  order  was  to  pay  an  aggregate  sum,  the  details  being  annexed, 

and  the  attorney  tore  off  the  paper  containing  the  details,  it  was  held  that 

the  treasorer  was  justified  in  reftudng  to  pay,  R.  i;.  Jones,  2  Moo.  C.  C. 

171;  9  a  <fr  P.  401,  S.  C.     §  27  of  the  Act  provides  for  the  payment  of 

the  expenses  of  prosecutions  in  the  Court  of  Admiralty.     The  stat.  4  <k  6 

WiH  4.  a  36,  §  12,  enacts  that  any  two  judges  of  the  Central  Criminal 

Orart  may  order  the  costs  of  prosecutors  and  witnesses  to  be  paid  by  the 

tretsorer  of  the  county  in  which,  but  for  that  Act,  the  offender  would  have 

been  tried.     See  7^8  Yiot.,  a  106,  §  40,  as  to  what  remuneration  will  be 

aQowed  to  prosecutors  and  witnesses  attending  the  trial  of  misdemeanors  in 

ttie  oonnty  of  Dublin. 

'  7  Qea  4,  c.  64,  §  23.  Md.  »  Id. 

*  14  ^  15  Yict,  c.  65,  §  3,  enacts,  that  "in  every  case  of  assaxdt  brought 

before  justices  for  summary  decision,  in  which  the  justices  shall  be  of  opinion 

that  the  same  is  a  fit  subject  for  prosecution  by  indictment,  and  shall  there- 

npoD  bind  the  complainant  and  witnesses  in  recognisance  to  prosecute  and 

pve  eridence  at  the  assizes  or  sessions  of  the  peace,  every  such  Court  is  hereby 

anthonsed  and  empowered  at  its  discretion  to  order  payment  of  the  costs 

and  expenses  of  the  prosecutor  and  witnesses  so  appearing  before  such  Court 

under  such  recognisance,  together  with  compensation  for  their  trouble  and 

loss  of  time,  in  the  same  manner  as  courts  are  authorised  and  empowered  to 

order  the  same  in  cases  of  felony." 

'  7  Oea  4,  a  64,  §  23,  cited  ante,  p.  1004,  n.  2. 

•  Id  'Id.  "Id.  •  Id.  »«  Id. 

"  Id.    An  assault  with  intent  to  incite  to  an  unnatural  crime,  though  the 

indictment  allege  an  indecent,  but  not  public,  exposure,  is  not  an  offence 

witliin  these  words,  and,  therefore,  where  a  rule  was  made  to  pay  the  prose- 

catar  his  expenses,  the  Court,  on  motion,  set  it  aside.     B.  v, ,  8  A.  d; 

R  589  ;  3  N.  <fc  P.  627,  S.  C. 

"  7  WriL  4  &  1  Vict.,  0.  44,  enacts,  that  "where  any  prosecutor  or 
other  penon  shall  appear  before  any  Court,  on  recognisance  or  subpoena, 
to  pffuaeoute  or  give  evidence  against  any  person  upon  any  charge  of 
hafing  endeawwed  io  conceal  the  hirfh  of  any  child^  every  such  Court  is 
hereby  authorised  and  empowered,  whether  any  bill  of  indictment  for  such 


1006  EXPENSES   OF  WITNESSES  IN   MISDEMEANORS.         [PART  HI. 

the  ages  of  ten  and  twelve ;'  taking  or  causing  to  be  taken  any 
unmarried  girl  under  the  age  of  sixteen  years  from  her  father, 
mother,  or  guardian ;  *  committing  any  offence  against  the  Act 
passed  in  1849,  to  protect  women  from  fraudulent  practices  for 
procuring  their  defilement;^  conspiring  to  charge  any  person 
with  felony,  or  to  indict  him  for  felony ;  *  conspiring  to  commit 
any  felony;*  and  all  misdemeanors  rmder  the  Merchant  Shipping 
Act,  1854,'  or  the  Fraudulent  Trustee  Act  of  1857/ 

§  1134.   The  Acts  which  authorise  the  awarding  of  costs  to 


charge  shall  or  shall  not  be  actually  preferred,  to  order  payment  of  the  oost* 
and  expenses  of  the  prosecutor  and  witnesses  for  the  prosecution,  together 
with  a  compensation  for  their  trouble  and  loss  of  time,  in  the  same  manner 
as  courts  are  now  by  law  authorised  and  empowered  to  order  the  same  in 
cases  of  prosecutions  for  felony." 

'  14  &  15  Vict.,  0,  66,  §  2,  extends  the  power  of  allowing  costs  to  oaset 
wheie  parties  are  indicted  for  '^  unlawfully  and  carnally  knowing  and  abusing^ 
any  girl  being  aboye  the  age  of  ten  years  and  under  the  age  of  twelve  years ; 
unlawfully  taking  or  causing  to  be  taken  any  unmarried  girl,  being  under 
the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of 
her  ;  conspiring  to  charge  any  person  with  any  felony,  or  to  indict  any  person 
of  any  felony  ;  conspiring  to  commit  any  felony."  '  Id. 

<  12  <b  13  Yict.,  c.  76,  enacts  in  §  2,  that  ^'  where  any  prosecutor  or 
other  person  shall  appear  before  any  Court  on  recogmsance  to  i»t>secute  or 
give  evidence  against  any  person  charged  with  any  offence  against  this  Aot^ 
every  such  Court  is  hereby  authorised  and  empowered,  whether  any  bill  of 
indictment  for  such  charge  shall  or  shall  not  be  actually  preferred,  to  CMder 
payment  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the 
prosecution,  in  the  same  manner  as  courts  are  now  by  law  authorised  and 
empowered  to  order  the  same  in  cases  of  prosecutions  for  felony." 

*  14  &  15  Vict.,  c.  55,  §  2,  cited  above,  n.  1.  •  Id. 

•  17  «k  18  Vict.,  c.  104,  §  518,  enacts,  that  "  every  offence  by  this  Act 
declared  to  be  a  misdemeanor  shall  be  punishable  by  fine  or  imprisonment, 
with  or  without  hard  labour  ;  and  the  Court  before  which  such  ofiTonoe  ia 
tried  may,  in  England,  make  the  same  allowances  and  cmler  payment  of  the 
same  costs  and  expenses,  as  if  such  misdemeanor  had  been  enumerated  in  the 
Act  passed  in  the  seventh  year  of  his  late  Majesty  King  George  the  Fourth, 
chapter  sixty-four,  or  any  other  Act  that  may  be  passed  for  the  like  purpoee ; 
and  may  in  any  other  part  of  her  Majesty's  dominions  make  such  allowancea 
and  order  payment  of  such  costs  and  expenses  (if  any)  as  are  payable  or 
allowable  upon  the  trial  of  any  misdemeanor  under  any  existing  Act  or 
ordinance,  or  as  may  be  payable  or  allowable  under  any  Act  or  law  for  the 
time  being  in  force  therein."  ^  20  &  21  Vict.,  c.  54,  §  15. 
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prosecutors  and  witnesses  in  criminal  trials,  do  not  apply  to  cases 
where  the  indictment  has  been  removed  into  the  Court  of  Queen's 
Bench  by  certiorari ;'  and  no  distinction  appears  to  be  recognised 
in  this  respect  between  a  removal  by  the  prosecutor  and  a  removal 
by  the  defendant.'  Where  the  Acts  do  apply,  all  extra  expenses 
incurred  in  getting  up  a  prosecution  may  be  reimbursed,  except 
the  attendance  of  witnesses  before  the  coroner.^  Thus,  where 
a  witness,  in  consequence  of  being  taken  ill  during  his  attendance 
at  the  trial,  was  put  to  some  extra  charges,  these  have  been 
awarded  to  him  /  and  the  costs  of  an  argument  before  the  Court 
of  Criminal  Appeal  have  been  allowed/  Expenses  have  also  been 
allowed  to  the  prosecutor  and  witnesses,  though  the  prisoner  did 
not  reach  tiie  assize  town  till  the  grand  jury  had  been  discharged;* 
thoo^  the  accused,  who  had  not  been  apprehended,  and  was 
under  no  recognisance,  did  not  appear  to  take  his  trial/  though 
the  prisoner  had  been  apprehended  under  a  bench-warrant,  and 
the  prosecutor  and  witnesses  were  under  no  recognisances,  and 
only  one  of  them  had  been  subpoenaed ; '  and  though  the  accused 
was  not  forthcoming,  having  been,  through  some  mistake,  dis- 
charged by  proclamation  at  a  preceding  sessions.*  In  this  last 
case  the  witnesses  had  been  boimd  over  to  appear,  and  a  true  bill 
had  been  actually  found.'* 

§  lld4A.  In  August,  1851,  the  Secretary  of  State  for  the  Home 
Department  was  authorised  to  make  regulations  with  respect  to 

*  IL  t.  Kelaoy,  1  Dowl.  481  ;  R  v.  Richards,  8  B.  <fe  C.  420  :  R  v. 
JoliMon,  1  Moo.  0.  0.  173  ;  R.  v.  Jeyes,  3  A.  <fe  E.  419,  per  Littledale,  J. 
See  ante,  §  1131. 

'  B.  «.  Tbasorer  of  Exeter,  6  M.  <S?  R  167,  per  Littledale,  J.,  sed  qu.; 
and  see  8  A  &  E.  690. 

*  K  V.  Lewen,  2  Lew.  0.  0.  161,  per  Lord  Denman  R.  v,  Rees,  6  C,  & 
P.  302,  per  Littledale,  J. ;  R  «.  Taylor,  id.  301,  per  id. 

*  In  re  Mallison,  1  Lew.  C.  0.  132,  per  Patteson,  J. ;  Anon.,  id.  133,  per 
Ptake,  J. 

^  R.  t,  Cluderoy,  3  C.  <fe  Kir.  205  ;  R  v.  Lewis,  1  Dear.  <fe  Bell,  326 ; 
7  Cox,  C.  C.  406,  S.  0.     See  ante,  p.  1003,  n.  3. 

*  Anon.,  1  Lew.  0.  0.  128,  per  HuUock,  B. 

'  Flanneiy's  oase,  1  Lew.  0.  0.  133,  per  Alderson,  B. ;  Anon.,  id.   134, 
per  Onmey,  B. 
'  R  «.  Batterwiok,  2  M.  <b  Rob.  196,  per  Parke,  B. 

*  R  V.  Robey,  5  C.  4p  P.  562,  per  Taunton,  J.  »•  Id. 
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the  amount  of  costs  to  be  allowed  to  prosecutors  and  witnesses  in 
the  criminal  cases  above  stated ;  *  but,  in  the  ordinary  spirit  of 
official  procrastination,  the  rules  on  the  subject  were  not  promul- 
gated till  the  9th  of  February,  1858." 

>  14  <fe  16  Yiot.,  c.  65,  §§  4,  5,  6,  repealing  7  Geo.  4,  c.  64,  §  26. 
5  The  rules  are  as  follows  : — 

"  Whereas  it  is  expedient  to  make  regulations  as  to  the  rates  and  scales  of 
payment  according  to  which  costs,  expenses,  and  compensations  shall  be 
allowed  and  ordered  to  be  paid  under  the  Act  of  7  Geo.  lY.,  c,  64,  and 
divers  other  Acts  of  Parliament  authorising  such  payment«  to  prosecutors 
and  witnesses,  and  to  persons  attending  courts  in  obedience  to  recognisances 
or  subpoenas  in  the  cases  of  criminal  prosecutions,  for  their  travelling  expenses 
and  trouble  and  loss  of  time  incurred  in  attending  such  courts,  and  also  to 
make  regulations  as  to  the  rates  and  scales  of  payment  according  to  which 
certificates  may  be  granted  by  the  examining  magistrate  or  magistrates  in 
respect  of  the  travelling  expenses  of  prosecutors,  and  witnesses  for  the  pro- 
secution and  other  persons,  of  attending  before  such  magistrate  or  magistrates, 
and  of  compensation  for  trouble  and  loss  of  time  therein  in  the  cases  afore- 
said :  And  whereas  to  the  end  aforesaid  it  has  become  necessary  to  revoke 
divers  regulations  made  under  §  26  of  the  said  Act  hereinbefore  recited ;  Now 
I,  the  Bight  Honourable  Sir  George  Grey,  acting  under  and  in  pursuance  of 
the  Act  of  14  &  16  Vict.,  c.  55,  do  revoke,  annul,  and  make  void,  all  rules 
and  regulations  made  under  the  said  26th  section  of  the  said  Act,  whereby 
any  costs,  expenses,  and  compensations  may  be  allowed  or  ordered  to  be 
paid  to  such  prosecutors  and  witnesses,  or  other  persons  attending  on  recog- 
nisance or  subpoena,  for  their  travelling  expenses,  trouble,  and  loss  of  time 
in  attending  before  such  Courts  or  before  such  examining  magistrate  or 
magistrates,  to  a  larger  or  greater  amount  than  the  allowances  hereinafter 
authorised  to  be  made  in  that  behalf:  and  I  do  make,  constitute,  and 
appoint  the  following  rules  and  regulations  to  be  observed  by  all  Ck>urt8  and 
magistrates,  and  the  officers  and  clerks  of  such  Courts  and  magistrates,  and 
by  all  others  whom  it  may  concern,  as  to  the  rates  and  scales  of  payment  of 
such  costs,  expenses,  and  compensation :  and  I  do  direct  that  the  same  shall 
take  effect  and  be  in  force  in  all  places  where  the  same  may  be  capable  of 
taking  effect ;  that  is  to  say — 

1.  I  do  make,  constitute  and  appoint  the  following  rules  and  regulations 
as  to  the  rates  and  scales  of  payment  according  to  which  such  certificates 
may  be  granted,  by  such  examining  magistrate  or  magistrates  in  respect  of 
the  travelling  expenses  of  prosecutors,  and  witnesses  for  the  prosecution,  of 
attending  before  such  magistrate  or  magistrates,  and  of  compensation  for 
their  trouble  and  loss  of  time  therein  in  the  cases  aforesaid,  namely  : — 

There  may  be  allowed  to  prosecutors  or  witnesses  being  members 
of  (he  profession  of  the  law  or  of  medicine,  if  resident  in  the 
city,  borough,  pariah,  town,  or  place  where  the  examination  is 
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§  1135.  Independent  of  the  Home  OflSce  Regulations, — which 
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£     s,    d. 
taken,  or  within  a  distance  not  exceeding  two  miles  from  such 

place,  for  their  loss  of  time  and  trouble  in  attending  to  give 
professional  evidence  on  such  examination,  but  not  otherwise, 
a  sum,  in  the  discretion  of  the  magistrate  or  magistrates,  for 
each  attendance  not  to  exceed    .  .         .     0  10     6 

If  Boch  prosecutor  or  witness  shall  reside  elsewhere,  then  a  sum 
(or  the  same  not  to  exceed  .  .  ...110 

And  for  mileage,  a  sum  not  to  exceed  3(2.  per  mile  each  way. 

To  prosecators   and  witnesses,  being    constables  attending   the 

bench  of  magistrates  where  such  examination  is  taken  on  any 

poEoe  duty,  and  to  constables  paid  by  salary,  and  attending 

bcm,  a  distance  not  exceeding   three  miles,   there  shall  be 

aOowed  ..........     NiL 

Unless  the  magistrate  or  magistrates  shall  certify  that  there 
were  special  reasons  for  making  an  allowance,  and  shall  specify 
snch  lessons  upon  his  or  their  certificate,  and  then  a  sum  not 
to  exceed  for  each  day .  .  .  .  .  ..010 

To  prosecntors  and  witnesses  being  constables  paid  by  salary,  and 
not  attending  the  magistrate  or  bench  of  magistrates  on  any 
police  dnty,  for  their  trouble  in  attending  such  examination, 
from  a  distance  greater  than  three  miles,  and  not  exceeding 
leTen  miles  from  the  place  where  the  examination  is  taken,  a 
imn  not  to  exceed  for  each  day  .  .  .         .         .010 

To  the  same  if  attending  from  a  distance  greater  than  seven  miles 
from  the  place  where  the  examination  is  taken,  a  sum  not  to 

exceed  for  each  day 0     16 

To  prosecutors  and  witnesses  being  constables  paid  by  salary,  if 
neoKsanlj  detained  all  night  for  the  purposes  of  the  examina- 
tion, a  sum  for  the  night,  not  to  exceed        .         .         .         .020 
The  said  allowances  to   prosecutors   and   witnesses   being 
constables  paid  by  salary,  are  to  be  conditional,  upon  the 
same  being  applicable  for  their  personal  benefit. 
To  pfosecutors  and  witnesses  being  constables  necessarily  travelling 
to  the  place  of  examination  in  discharge  of  any  police  duty, 
there  shall  be  allowed  for  mileage        .....     Nil 
Unless  the  examining  magistrate  or  magistrates  shall  certify 
that  there  were  special  reasons  for  making  an  allowance, 
and  shall  specify  the  same  upon  their  certificates,  and 
then  the  same  as  other  constables. 
To  prosecutors  and  witnesses  being  constables  not  attending  the 
place  of  examination  in  discharge  of  a  police  duty,  and  entitled 
to  be  conveyed  under  7^8  Vict.,  c.  85,  §  12,  and  able  to 
tiavel  by  railway,  there  shall  be  allowed  mileage  as  follows  : — 
To  supexintendents,  inspectors,  Serjeants,   and   constables, 

3T 
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are  cited  below,  and  which,  it  must  be  admitted,  are  more  remark- 


£    t.    d 
the  lowest  amount  per  mile  authorised  by  Act  of  ParUa- 
ment  for  their  conveyanoe,  and  no  larger  sum  ; 
To  prosecutors  and  witnesses  being  constables  able  but  not 
so  entitled  to  trayel,  and  not  attending  the  place  of 
examination  on  any  police  duty,  there  shall  be  allowed 
for  mileage  railway  fare  the  same  as  to  ordinary  wit- 
nesses : 
To  prosecutors  and  witnesses  being  constables  not  able  to 
travel  by  railway,  and  not  attending  the  magistrate  or 
magistrates  on  any  police  duty,  for  every  mile  beyond 
four  miles  each  way  they  shall  travel  to  reach  the  place 
of  examination,  a  sum  not  to  exceed  each  way,  2d. ; 
To  prosecutors  and  witnesses  being  constables,  able  par- 
tially to  travel  by  railway,  for  every  mile  after  the  first 
four  miles  each  way,  in  reaching  such  means  of  convey- 
ance, a  sum  not  to  exceed  2d.,  and  railway  fare  as  other 
constables. 
To   prosecutors   and   witnesses  not   hereinbefore  provided  for, 
resident  in  the  city,  borough,  parish,  town,  or  place  where  the 
examination  is  taken,  or  within  a  distance  not  exceeding  two 
miles  from  such  place,  for  their  trouble  and  loss  of  time  in  so 
attending,  there  shall  be  allowed  a  sum  for  each  day  not  to 
exceed  .  .         .         .010 

If  resident  elsewhere  and  beyond  the  distance  of  two  miles,  or  if 
such  prosecutors  or  witnesses  shall  be  necessarily  detained  from 
home,  for  the  purpose  of  the  examination,  more  than  four 
hours,  a  sum,  at  the  like  discretion,  not  to  exceed  .         .016 

If  they  shall  be  necessarily  detained  from  home  more  than  six 

hours,  then  a  sum,  at  the  like  discretion,  not  to  exceed  .    .0     2     6 

When  he  or  they  shall  reside  at  such  a  distance  from  the  place 
of  examination  as  to  render  it  necessary  that  he  or  they  shall 
sleep  from  home,  then,  at  the  like  discretion,  a  sum  for  the 
night  not  to  exceed  .         .  .         .         .026 

There  may  be  allowed  for  mileage  as  follows  : — 

If  the  prosecutor  or  witness  reside  at  a  greater  distance 
than  two  miles  from  the  place  of  examination,  and  the 
whole  or  any  portion  of  the  journey  can  be  performed  by 
railway,  second-class  fare  for  such  whole  or  portion  of  the 
journey,  as  the  case  may  be,  and  for  a  journey,  or  part  of 
a  journey,  performed  otherwise  than  by  railway,  a  sum 
not  to  exceed  per  mile  each  way  .  •         .003 

In  pursuance  of  the  power  in  me  vested,  I  do  make  the  following  rules  and 
regulations  as  to  the  rates  and  scales  of  payment  of  costs,  expenses,  and  ooni- 
pensations  to  be  allowed,  or  ordered  to  be  paid,  under  the  said  Act  of  7  G^eo. 
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able  for  their  elaborate  minuteness  than  for  their  liberality  or 


i,  c.  64,  ind  other  the  Acts  of  Parliament  aforesaid,  to  prosecutors  and 
witnesBes  attending  courts  of  osme,  oyer  a/nd  terminer^  gaol  delivery,  general 
ustwm  of  t^  peace^  or  any  other  courts  having  power  to  allow  such  costs, 
expeoMs,  and  compensationB  to  prosecutors  and  witnesses,  and  persons 
attending  sach  courts,  in  obedience  to  any  recognisance  or  subpoena  in  cases 
of  criminal  prosecutions,  for  their  trouble,  loss  of  time,  and  travelling 
expenses  in  so  attending. 

For  the  purposes  aforesaid  I  do  make,  constitute  and  appoint  the  following 
ndea  and  regulations  ;  that  is  to  say,  there  may  be  allowed  : — 

£  8.  d. 
To  proeecnton  and  witnesses  being  members  of  the  profession  of 
fte  low  or  o/  mediciney  attending  to  give  professional  evidence, 
bnt  not  otherwise,  for  their  trouble,  expenses,  and  loss  of  time, 
for  each  day  they  shall  necessarily  attend  the  court  to  give 
profenonal  evidence,  a  sum  not  to  exceed    ,  .110 

For  each  night,  the  same  as  ordinary  witnesses,  and  for  mileage  a 

snm  not  to  exceed,  per  mile  each  way  .  .         .003 

To  proeecntorB  and  witnesses,  being  constables  and  paid  by  salary, 
if  resident  in  the  dty,  borough,  town  or  place  where  such  court 
ii  held,  or  within  a  distance  not  exceeding  two  miles  of  such 
place,  a  sum,  in  the  discretion  of  the  Court,  not  to  exceed  for 

each  day 0     10 

If  reodent  elsewhere,  and  if  they  shall  attend  from  a  greater 

distance  than  two  miles,  a  sum,  in  the  discretion  of  the  Oourt^ 

for  each  day  not  to  exceed  ^       .  .016 

To  the  same,  if  they  shall  be  necessarily  detained  all  night  for  the 

purposes  of  the  prosecution,  a  further  sum  for  the  night  not  to 

exceed 020 

If  mch  prosecutors  and  witnesses  shall  be  chief  constables 
or  saperintendents  attending  from  a  distance  greater  than 
three  miles,  and  they  shall  be  necessarily  detained  all 
night  for  the  purposes  of  the  prosecution,  instead  of  the 
foregoing  allowances  there  may  be  allowed  to  them  the 
same  as  ordinary  witnesses. 
The  said   allowances  to  prosecutors  and  witnesses,  being 
constables  paid  by  salary,  are  to  be  conditional  on  the 
isme  being  appUcable  to  their  personal  benefit. 
Ibprosecntors  and  witnesses,  being  constables  who  shall  be  en- 
titied  to  be  oonyeyed  under  the  7^8  Vict.,  c  85,  §  12,  and 
lUe  to  travel  by  railway,  there  may  be  allowed  for  mileage 
uMotwn  : — 
To  superintendents,  inspectors,  Serjeants,  and  police  con- 
stables, the  lowest  amount  per  mile  authorised  by  Act  of 
Parliament  for  their  conveyance,  and  no  larger  sum  ; 
To  prosecutors  and  witnesses,  being  constables  not  so  entitled 

3x2 
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enlightened  policy, — in  some  grave  cases  of  felony,*  as,  for  instance, 

*  14  <k  15  Vict.,  c.  65,  §  7,  provides  that  ''  nothing  in  this  Act  or  in  any 
regulations  under  this  Act,  shall  interfere  with  or  affect  the  power  of  any 
Court  to  order  payment  to  any  person  who  may  appear  to  such  Court  to  have 
shown  extraordinary  courage,  diligence,  or  exertion,  in,  or  towards  any  such 
apprehension  as  hereinbefore  mentioned,  of  such  sum  as  such  Court  shall  think 
reasonable,  and  adjudge  to  be  paid,  in  respect  of  such  extraordinary  courage, 
diligence,  or  exertion." 

£    s,    d. 
to  travel,  there  may  be  allowed  railway  fare  the  same  as 
to  ordinary  witnesses  ; 
To  the  same  if  paid  by  salary,  and  where  they  are  not  able 
to  travel  by  railway,  for  every  mile  beyond  four  miles 
each  way  they  shall  travel  to  and  return  from  the  court 
where  the  prosecution  takes  place,  a  sum  not  to  exceed  2d. 
To  the  same  if  paid  by  salary,  when  able  partially  to  travel 
by  railway,  for  every  mile  after  the  first  four  miles  each 
way  in  reaching  such  means  of  conveyance,  a  sum  not  to 
exceed  2d, ,  and  railway  faxe  as  other  constables. 
To  prosecutors  and  witnesses  not  hereinbefore  provided  for,  there 
may  be  allowed,  for  their  expenses,  trouble,  and  loss  of  time 
in  attending  the  court  where  the  prosecution  takes  place,  per 
day,  a  sum  not  to  exceed        .  .         .         0     3     6 

To  the  same,  if  entitled  to  mileage,  for  each  night  they  may  be 
necessarily  detained  from  home  for  the  purposes  of  the  prose- 
cution at  any  assizes,  session  of  goal  delivery,  or  session  of  oyer 
and  terminer,  a  sum  not  to  exceed .         .         .         .  0     2     0 

To  the  same  for  each  night  they  may  necessarily  be  detained  firom 
home  for  the  purposes  of  the  prosecution  at  the  session  of  the 
peace  .  .  .         .  .         .         020 

To  the  same  for  mileage  there  may  be  allowed  as  follows  : — 

If  resident  more  than  two  miles  from  the  court  where  the 
prosecution  takes  place,  if  the  whole  or  any  portion  of 
the  journey  can  be  performed  by  railway,  second-class 
fare  for  such  whole  or  portion  of  the  journey,  as  the  case 
may  be,  and  for  a  journey  or  part  of  a  journey  performed 
otherwise  than  by  railway,  per  mile,  each  way,  a  sum 
not  to  exceed  •         .  .  0     0     3 

In  computing  the  amount  to  be  allowed  for  mileage  under  any  of  the 
regulations  herein  ccmtaiaed,  I  do  direct  that  no  greater  allowance  be 
made  than  at  the  rate  of  3d.  per  mile  each  way  by  the  nearest  available 
route. 

I  also  direct  that  no  prosecutor  or  witness  allowed  for  mileage  under  any 
of  the  regulations  herein  contained,  shall  be  allowed  for  loss  of  time 
occasioned  by  his  or  her  omission  to  avail  himself  or  herself  of  a  public 
conveyance,  if  available. 
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where  persons  are  charged,  either  as  principals  or  as  accessories 

I  farther  direct  that  no  prosecutor  or  witness  be  allowed,  under  any  of 
the  reguUtions  aforesaid,  for  his  attendance,  loss  of  time,  trouble,  or  expenses, 
m  more  than  one  ease  on  the  same  day. 

1  further  direct  that  no  constable  paid  by  salary  be  allowed  for  railway- 
fare  not  actually  paid. 

EXCEPTIONS. 

I  do  authorise  payment  to  the  officer  of  a  gaol  whose  duties  require  his 
attendance  in  the  court  where  the  prosecution  takes  place,  for  giving 
evidence  on  a  former  conviction,  a  sum  not  to  exceed  3s.  6cf . 

I  do  make  the  following  regulations  as  to  the  compensation  to  be  allowed 
in  the  cases  of  prisoners  brought  by  writ  of  habeas  corptM,  or  other  lawful 
prooen,  to  give  evidence  for  the  prosecution. 

To  governors  and  officers  of  gaols,  in  whose  custody  the  prisoner  is  brought 
as  follows : — 

£      s.    d. 
To  a  governor,  for  his  loss  of  time,  trouble  and  expenses,  in 

hanging  up  such  prisoner,  for  each  day  he  may  attend,  the 

nun  of 0  12     0 

To  otiier  officers,  for  the  same,  the  sum  of        .  .  .060 

And  for  mileage,  a  sum,  in  the  discretion  of  the  Court,  not  to 

exceed  per  mile  each  way  .         .         .         .  .010 

Fto?ided  always,  that  the  above  allowances  shall  not  be  made  to  any 
tS^f^  or  officer  charged  with  the  custody  of  prisoners  for  trial,  at  the  place 
where  inch  prisoner  shall  be  required  to  give  evidence,  in  respect  of  the  time 
rach  gaoler  or  officer  shall,  by  virtue  of  his  office,  be  required  to  be  there 
preeeoi 

1  aothoiise  Uie  following  payments  to  be  made  to  attorneys  for  the  pro- 
■ecotion,  givif^g  evidence^  over  and  above  the  allowances  so  made  to  them  as 
attomeyB: —  £    s,    d. 

Such  attorneys  may  be  allowed  a  sum  not  exceeding  .         .068 

if,  in  the  opinion  of  the  proper  officer  of  the  court,  such  evidence 
WIS  neoeasary,  and  saved  the  attendance  of  another  witness. 
And  whereas  it  may  become  necessary,  in  certain  cases,  that  scientific 
persontf  unacquainted  with  the  facts  to  be  given  in  evidence  upon  the  prose- 
cution, may  be  required  to  attend  as  witnesses,  in  order  to  state  their 
opinion  on  matters  of  science  in  issue  on  such  prosecutions,  and  it  is  reason- 
able in  such  cases  that  the  foregoing  rates  of  allowance  should  be  departed 
from,  I  hereby  direct  that  the  allowances  to  be  made  to  such  persons  shall 
be  subject  to  the  decision  of  the  Com*t  before  whom  such  persons  may  be 
examined,  which .  may  direct  such  allowances  as  to  such  Court  may  appear 
naaonable. 

Whenever  an  interpreter  shall  be  employed  to  interpret,  on  the  part  of  the 
proseentiofi,  it  shall  be  competent  for  the  Court  before  whom  such  interpreters 
dall  be  so  employed  to  make  him  such  allowances  as  to  such  Court  shall  seem 
reasonable  :  provided  always  that  this  regulation  is  not  to  interfere  with 
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before  the  fact,  with  any  of  the  following  crimes : — viz. :  murder  ; ' 


any  regulationB  m  force,   where  such  now  exist,  for  the  remnneration  of 
interpreters. 

In  case  of  the  illness  or  inability  of  any  prosecutor  or  witness  to  travel 
without  some  special  means  of  conveyance,  it  shall  be  lawful  for  the  Court 
to  depart  from  the  foregoing  rates  of  allowances,  and  to  make  such  other 
allowances  as  the  justice  of  the  case  shall  require. 

Under  the  circumstances  herein  specified  under  the  head  of  exceptions,  I 
authorise  a  departure  from  the  rules  and  regulations  herein  contained,  as 
well  by  the  examining  magistrate  or  magistrates  as  by  the  courts  herein 
mentioned,  except  only  in  the  case  of  an  attorney  for  the  prosecution  giving 
evidence :    provided   always   that   whenever  any  allowances,  hereinbefore 
authorised  under  the  head  of  exceptions,  shall  have  been  made,  the  circum- 
stances under  which  the  general  rate  of  allowances  shall  be  departed  from 
shall  in   all  cases  be  fully  specified  by  the  proper  officer  of  the  court,  or 
magistrate,  upon  the  docimient  by  which  such  allowances  shall  be  authorised. 
And,  lastly,  I  do  order  that,  notwithstanding  anything  herein  contained,  all 
lawful  rules  and  regulations  heretofore  made  and  in  force,  imder  or  by 
reason  whereof  allowances  to  a  less  amount  than  those  hereby  authorised  are 
now  payable  in  the  cases  hereinbefore  provided  for,  shall  be  and  remain  in 
as  full  force  and  efiect  as  if  this  order  had  not  been  made,  and  shall  continue 
to  apply  to  the  persons  and  the  circumstances  thereby  provided  for,  although 
such  persons  and  circumstances  may  be  comprehended  within  the  terms 
hereof,  and  that  the  said  rules  and  regulations  shall  so  far  remain  unafieoted 
by  this  order,  and  that  nothing  herein  contained  shall  have  the  effect  of 
increasing  the  amount  of  any  rates  or  allowances  which  may  be  lawfully 
made  under  such  rules  and  regulations  ;  it  being  the  true  intent  and  meaning 
hereof  that   such   rules   and  regulations  shall  be  and  remain   unaltered, 
further  or  otherwise  than  in  the  reduction  of  allowances  to  joosecutors  and 
witnesses   where   the   rates   thereof   shall   be   in   excess   of  those   herein 
contained. 

Given  under  my  hand  at  Whitehall,  the  9th  of  February,  1858. 

(Signed)  G.  Grby." 

^  7  Geo.  4,  64,  §  28,  enacts,  that  "  where  any  person  shall  appear  to 
any  court  of  oyer  and  terminer,  gaol  delivery,  superior  criminal  court  of  a 
county  palatine,  or  court  of  great  sessions,  to  have  been  active  in  or  towards 
the  apprehension  of  any  person  charged  with  nmrdery  or  with  feUmioudy  and 
malicuyudy  shooting  at,  or  attempting  to  discharge  any  kind  of  loaded  fire^^trms 
at,  any  other  person,  or  with  stahhmg,  cwtting,  or  poisoning,  or  with  adnMnii- 
teri/ng  anything  to  procure  the  miscarriage  of  any  woman,  or  with  rape,  or  with 
felonious  housebreaking,  or  with  robbery  on  the  person,  or  with  arson,  or  with 
horse-steaUng,  buUock-stealiny  or  sheep-stealing,  or  with  being  accessory  before  the 
fact  to  any  of  the  offences  aforesaid,  or  with  receiving  any  stolen  property  knouh 
ing  the  same  to  have  been  stolen,  every  such  Court  is  hereby  authorised  and 
empowered,  in  any  of  the  cases  aforesaid,  to  order  the  sheriff  of  the  county 
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attempting  to  murder ; '  stabbing,  cutting,  or  poisoning ;  *  shoot- 
ing at  any  one,  or  attempting  to  discharge  loaded  fire  arms 
at  him;'  administering  anything  to  a  woman  to  procure  her 
miscairiage ;  *  rape  ;  *  housebreaking ;  •  robbery ; '  arson ; "  horse 
stealing/  bullock  stealing,  or  sheep  stealing ;'°  and  receiving 
stolen  property  knowing  it  to  have  been  stolen;" — the  Courts, 

in  vliieh  the  offence  shall  have  been  committed,  to  pay  to  the  person  or  per- 
sons who  shall  appear  to  the  Couct  to  have  been  active  in  or  towards  the 
apprehension  of  any  person  charged  with  any  of  the  said  offences,  such  sum 
or  Boms  of  money  as  to  the  Court  shall  seem  reasonable  and  sufficient  to 
oompenute  such  person  or  persons  for  his,  her,  or  their  expenses,  exertions, 
and  ks  of  time,  in  or  towards  such  apprehension  ;  and  where  any  person 
shall  i^pear  to  cmy  court  of  sessioiu  of  the  peace  to  have  been  active  in  or 
towards  the  ^>prehension  of  any  party,  charged  with  receiving  stolen  property 
knowing  the  same  to  have  been  stolen,  such  Court  shall  have  the  power  to 
<»der  compensation  to  such  person  in  the  same  manner  as  the  other  Courts 
hereinbefinpe  mentioned :  Provided  always,  that  nothing  herein  contained  shall 
prevent  any  of  the  said  Courts  from  also  allowing  to  any  such  persons,  if 
prosecutors  or  witnesses,  such  costs,  expenses,  and  compensation,  as  courts 
are  by  this  Act  empowered  to  allow  to  prosecutors  and  witnesses  respectively.'* 
§  29  provides  that  the  sheriff  shall  pay  the  amount  awarded,  and  shall  be 
repaid  by  her  Majesty's  treasury ;  and  §  30  enacts,  that  if  any  man  shall  be 
killed  in  endeavouring  to  apprehend  any  person  charged  with  any  of  the 
offences  mfflitioned  in  §  28,  the  Court  may  order  the  sheriff  to  pay  to  his  widow, 
child,  &ther  or  mother,  such  sum  as  in  its  discretion  shall  seem  meet. 

'  Hub  offence,  though  not  mentioned  in  the  statute,  has  been  held  to  be 
within  the  spirit  of  the  enactment,  and  extra  expenses  incurred  in  appre- 
hending a  prisoner,  who  was  charged  with  attempting  to  murder  by  suffoca- 
tion, have  been  allowed,  R  v,  Durkin,  2  Lew.  C.  C.  163,  per  Patteson,  J. 

M  Qea  4,  a  64,  §  28,  cited  ante,  p,  1014,  n.  1.  '  Id. 

*  Id.  » Id. 

*  Id.  This  term,  it  seems,  does  not  include  the  crime  of  sacrilege,  R  v. 
Robinson,  1  Lew.  C.  C.  129,  per  Hullock,  Bolland,  and  Parke,  Bs. 

^  Id.  Id. 

'  Hub  word  describes  a  dan  of  offences,  and  includes  the  crime  of  stealing 
oowB,  heifars,  Ac,  R  v.  Gillbrass,  7  C.  ^  P.  444. 

**  1  Geo.  4,  a  64,  §  28,  cited  ante,  p.  1014,  n.  1. 

."  Id.  See  also  5  Geo.  4,  o.  84,  §  22,  which  provides,  that  "  whoever 
shall  discover  and  prosecute  to  conviction  any  offender "  being  unduly  at 
large  within  the  kingdom,  before  the  expiration  of  his  sentence  of  trans- 
portation or  banishment,  "  shall  be  entitled  to  a  reward  of  20^.  for  every 
mob  offender  so  convicted  ; "  and,  though  no  provision  is  made  in  the  Act 
for  the  mode  of  recovering  the  reward,  the  judges  have  held  that  the  pre- 
siding judge  at  the  trial  has  power  to  make  an  order  for  its  payment  on  the 
oonnty  treasurer.     R  v.  Emmons,  2  M.  &  Rob.  279  ;  R  v,  Ambury,  6  Cox, 
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whether  of  oyer  and  terminer  and  gaol  delivery,  or  of  sessions 
of  the  peace/  are  empowered  to  order  that  any  persons  who 
have  been  especially  active  in  apprehending  the  offenders,  shall 
be  paid  some  additional  remuneration  for  their  expenses,* 
exertions,*  and  loss  of  time.  The  recent  Act  of  18  &  19 
Vict.,  c.  126,  which  empowers  justices  in  petty  sessions  to  dis- 
pose of  petty  larcenies  in  a  summary  way,  provides  in  §  14  that, 
subject  to  the  Home  Office  regulations,  such  justices  may,  if  they 
think  fit,  order  pa3rment  of  the  expanses  of  the  prosecutors  and 
witnesses. 

§  1136.  In  all  criminal  cases,  the  prisoner  is  entitled,  both  in 
this  country  and  in  America,  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favour ;  *  but,  to  the  disgrace  of  our 
penal  laws  it  must  be  stated,  that  no  provision  has  yet  been  made 
for  reimbursing  such  witnesses  their  reasonable  expenses,  how- 
ever necessary  their  attendance  may  be  at  the  trial,  in  order  to 

Cr.  Gas.  79,  per  Williams,  J.  See  the  Irish  Acts  of  6  <S?  7  WiU.  4,  o.  116, 
§§  106,  107  ;  and  7  &  8  Vict.,  c.  106,  §§  41,  42. 

^  14  &  16  Vict.,  0.  55,  §  8,  enacts,  that  *'  when  any  person  appears  to 
any  court  of  sessions  of  the  peace  to  have  been  active  in  or  towards  the 
apprehension  of  any  party  charged  with  any  of  the  offences  in  the  said  enact- 
ment mentioned,"  (that  is,  in  §  28  of  7  Geo.  4,  a  64),  *^  which  such  sessionB 
may  have  power  to  try,  such  court  of  sessions  shall  have  power  to  order 
compensation  to  be  paid  to  such  person  in  the  same  manner  as  the  other 
courts  in  the  said  enactment  mentioned ;  provided  that  such  compensation 
to  any  one  person  shall  not  exceed  the  sum  of  five  pounds,  and  that  every 
order  for  payment  to  any  person  of  snch  compensation  be  made  out  and 
dehvered  by  the  proper  officer  of  the  court  unto  such  person  without  fee  or 
payment  for  the  same." 

^  The  judge  has  no  power,  as  it  seems,  to  order  the  payment  of  expenses 
incurred  in  apprehending  a  prisoner  out  of  England,  R  v,  Barrett,  6  Cox, 
0.  0.  78,  per  Williams,  J.  The  Secretary  of  State  must,  in  such  case,  be 
memorialised  ;  id. 

'  Under  this  word,  a  gratuity  may  be  awarded  to  a  prosecutor  for  Jiis 
courage  in  apprehending  the  prisoner,  R  v,  Womersly,  2  Lew.  0.  C.  162, 
per  Parke,  B. ;  though  he  has  not  been  put  to  any  expense,  R  v,  Barnes, 
7  0.  &  P.  166.  If  the  facts  do  not  appear  in  evidence,  the  judge  will 
require  them  to  be  laid  before  hun  on  affidavit,  R  v.  Jones,  id.  167,  per 
Park,  J. 

*  2  Hawk.  P.  0.  a  46,  §§  170, 172;  2  Ph.  Ev.  378  ;  2  Russ.  0.  &  M. 
047  ;  Const,  U.       Amendm.  Art.  6. 
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establish  the  innocence  of  the  accused.  The  nearest  approach  to 
justice  which  is  at  present  vouchsafed  to  prisoners,  only  extends 
thns&r;  that  if  the  constable,  as  is  generally  the  case,  has  taken 
possession  of  the  property  found  on  their  persons,  the  Court,  on 
application,  will,  for  the  purposes  of  their  defence,  order  to  be 
restored  to  them  that  portion  of  it  which  is  not  required  as 
an  instmment  of  proof  at  the  trial,  or  which  does  not  fairly 
appear  to  be  the  produce  of  the  crime  with  which  they  stand 
charged.'  • 

§  1137.  As  writs  of  subpoena  have  no  force,  at  common  law, 
beyond  the  jurisdictional  limits   of  the  court  from  which  they 
issue,  it  is  obvious  that,  in  order  to  secure  the  due  administration 
of  justice,  additional  powers  were  required  to  compel  the  attend- 
ance of  witnesses  resident  in  one  part  of  the  United  Kingdom  at 
a  tiial  in  another  part.     The  aid  of  the  Legislature  was  therefore 
invoked  in  the  year  1805,  and  an  Act '  was  passed  supplying  a 
partial  remedy  for  the  evil,  that  is,  a  remedy  which  only  extended 
to  criminal  prosecutions.     This   statute   provides  in  substance, 
that  the  service  of  a  subpoena  or  other  process  upon  any  person 
in  one  paH  of  the  United  Kingdom,  requiring  his  appearance  to 
give  evidence  in  any  criminai  prosecution  in  another  part,  shall 
be  as  effectual  as  if  the  process  had  been  served  in  that  part 
where  the  witness  is  required  to  appear.     If  the  person  served 
does  not  appear,  the  Court  out  of  which  the  process  issued  may, 
upon  proof  of  service,  transmit  a  certificate  of  the  default,  under 
the  seal  of  the  Court,  or  under  the  hand  of  one  of  the  judges,  to 
the  Court  of   Queen's  Bench  in  England  or  Ireland,  or  to  the 
Court  of  Justiciary  in  Scotland,  according  as  the  writ  may  have 
been  served  in  one  or  other  of  these  parts  of  the  kingdom ;  and 
such  Courts  respectively,  on  proof  that  a  reasonable  sum  was 
tendered  to  the  witness  for  his  expenses,  may  punish  him  for  his 
defenlt,  in  like  manner  as  if  he  had  refused  to  appear  in  obedience 
to  process  issuing  out  of  these  respective  courts. 

'  R  V,  Bamett,  3  C.  A  P.  600  ;  R  v,  Jonea,  6  id.  343  ;  R  v.  CVDonnell, 
7  id.  138  ;  R  f.  Kinsey,  id.  447  ;  R  v.  Burgias,  id.  488  ;  R  v,  Rooney, 
ii  616 ;  R  V,  Frost,  9  id.  131. 

'  46  Geo.  3,  c.  92,  §§  3,  4. 
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§  1138.  Matters  remained  in  this  state  for  nearly  half  a  century, 
when  Parliament  again  interposed,  and  a  farther  instalment  of 
legal  reform  was  embodied  in  the  Act  of  17  &  18  Vict.,  c.  34. 
This  statute  enacts  as  follows: — "I.  If  in  any  action  or  suit 
now  or  at  any  time  hereafter  depending  in  any  of  her  Majesty's 
Superior  Courts  of  Common  Law  at  Westminster  or  Dublin,  or 
the  Court  of  Session  or  Exchequer  in  Scotland,  it  shall  appear 
to  the  Court  in  which  such  action  is  pending,  or  if  such  Court  is 
not  sitting,  to  any  judge  of  any  &f  the  said  courts  respectiyely, 
that  it  is  proper  to  compel  the  personal  attendance  at  any  trial  of 
any  witness,  who  may  not  be  within  the  jurisdiction  of  the  Court 
in  which  such  action  is  pending,  it  shall  be  lawful  for  such  Court 
or  judge,  if  in  his  or  their  discretion  it  shall  so  seem  fit,  to  order 
that  a  writ  called  a  writ  of  subpoena  ad  testificandum,  or  of 
subpoena  duces  tecum,  or  warrant  of  citation,  shall  issue  in  special 
form  commanding  such  witness  to  attend  such  trial  wherever  he 
shall  be  within  the  United  Kingdom,  and  the  service  of  any  such 
writ  or  process  in  any  part  of  the  United  Kingdom  shall  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if  the  same  had  been 
served  within  the  jurisdiction  of  the  Court  from  which  it  issues. 
II.  Every  such  writ  shall  have  at  foot  thereof  a  statement  or 
notice  that  the  same  is  issued  by  the  special  order  of  the  Court  or 
Judge,  as  the  case  may  be ;  and  no  such  writ  shall  issue  without 
such  special  order.  III.  In  case  any  person  so  served  shall  not 
appear  according  to  the  exigency  of  such  writ  or  process,  it  shall 
be  lawful  for  the  Court  out  of  which  the  same  issued,  upon  proof 
made  of  the  service  thereof,  and  of  such  default,  to  the  satisfaction 
of  the  said  Court,  to  transmit  a  certificate  of  such  default,  under 
the  seal  of  the  same  Court,  or  under  the  hand  of  one  of  the  judges 
or  justices  of  the  same,  to  any  of  her  Majesty's  Superior  Courts 
of  Common  Law  at  Westminster,  in  case  such  service  was  had  in 
England,  or  in  case  such  service  was  had  in  Scotland,  to  the  Court 
of  Session  or  Exchequer  at  Edinburgh,  or  in  case  such  service 
was  had  in  Ireland,  to  any  of  her  Majesty's  Superior  Courts  of 
Common  Law  at  Dublin ;  and  the  Court  to  which  such  certificate 
is  so  sent,  shall  and  may  thereupon  proceed  against  and  punish 
the  person  so  having  made  default,  in  like  manner  as  they  might 
have  done  if  such  person  had  neglected  or  refused  to  appear  in 
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obe^ence  to  a  writ  of  subpoena  or  other  process  issued  out  of 
such  last-mentioned  Court.  lY.  None  of  the  said  Courts  shall  in 
any  case  proceed  against  or  punish  any  person,  for  having  made 
default  by  not  appearing  to  give  evidence  in  obedience  to  any 
writ  of  subpoena  or  other  process  issued  under  the  powers  given 
bj  this  Act,  unless  it  shall  be  made  to  appear  to  such  Court,  that 
a  reasonable  and  sufficient  sum  of  money  to  defray  the  expenses 
of  coming  and  attending  to  give  evidence^  and  of  returning  from 
giying  aach  evidence,  had  b€en  tendered  to  such  person  at  the 
tune  when  such  writ  of  subpoena  or  process  was  served  upon  such 
person.  Y.  Nothing  herein  contained  shall  alter  or  affect  the 
power  of  any  of  such  Courts  to  issue  a  commission  for  the 
examination  of  witnesses  out  of  their  jurisdiction,  in  any  case  in 
which,  notwithstanding  this  Act,  they  shall  think  fit  to  issue  such 
commission.  VI.  Nothing  herein  contained  shall  alter  or  affect 
^  Jidmissibility  of  any  evidence  at  any  trial,  where  such  evidence 
18  now  by  law  receivable,  on  the  ground  of  any  witness  being 
bejond  the  jurisdiction  of  the  Court,  but  the  admissibility  of  all 
soch  evidence  shall  be  determined  as  if  this  Act  had  not  passed." 

§  1139.  It  would  be  difficult  to  find  a  satisfactory  reason  for  not 
conferring  the  salutary  powers  just  cited  on  the  Courts  of  Equity, 
the  Judicial  Committee  of  the  Privy  Council,  the  Court  of  Pro- 
bate,'the  Court  of  Admiralty,  the  Bankruptcy  Court,  the  Insol- 
vent Debtors'  Court,  and  the  Ecclesiastical   Courts.'    All  these 
tribonals  are  now  authorised  to  examine  witnesses  viva  voce,  if 
they  think  fit,'  and  the  matters  over  which  they  respectively  have 
cognisance  are  often  quite  as  important  as  those  that  are  litigated 
before  the  Superior  Courts  of  Common  Law.     In  the  United 
States,  Courts  sitting  in  any  district  are  empowered  by  statute  to 


*  Similar  powers  are  granted  to  the  Court  for  Divorce  and  Matrimonial 
Ganaet,  see  poet,  §  1163b. 

'  In  the  counties  bordering  on  Scotland,  the  want  of  such  a  power  as  is 
stated  in  the  text,  is  much  felt  in  the  Comity  Courts. 

'  See,  as  to  Courts  of  Equity,  15  &  16  Vict.,  c.  86,  §  39  ;  as  to  the 
Judicial  Committee  of  the  Privy  Council,  3  <b  4  Will  4,  o,  41,  §  7  ;  as  to 
the  Court  of  Probate,  20  <S?  21  Vict.,  a  77,  §§  24,  31  ;  as  to  the  Court  of 
Admiralty,  3^4  Vict.,  c.  66,  §  7  ;  and  as  to  the  Ecclesiastical  Courts,  17 
*  18  Vict,  c.  47. 
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send  subpoenas  for  witnesses  into  any  other  district,  provided  that, 
in  civil  causes,  the  witness  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  trial/ 

§  1140.  Another  manifest  improvement  in  the  administration  of 
justice  which  is  much  called  for,  is  to  empower  all  inferior  courts 
of  record  to  issue  subpoenas  into  any  part  of  England.  At 
present,  such  Courts,  though  authorised  to  issue  subpoenas,  can 
only  in  general*  do  so  within  their  own  jurisdiction.  Subpoenas, 
therefore,  which  are  granted  by  the  clerk  of  assize  or  clerk  of  the 
peace  are  not  compulsory  except  within  a  single  county  or  other 
more  limited  district ;  and  the  consequence  is,  that  if  a  necessary 
but  unwilling  witness  happens  to  live,  as  he  often  does,  beyond 
these  limits,  application  must  be  made,  at  the  cost  of  much  time 
and  trouble,  to  the  Crown  Office,  whence  subpoenas  may  issue 
to  any  place  within  the  jurisdiction  of  the  Court  of  Queen's 
Bench.* 

§  1141.^  If  a  witness,  having  been  duly  served  with  a  subpoena, 
wilfully  neglects  to  appear,  he  is  guilty  of  contempt  of  Courti  and 
may  be  proceeded  against  by  attachment  In  order  to  render  a 
witness  liable  to  this  summary  proceeding,  it  is  requisite  to  show 
distinctly,  though  by  any  species  of  proof,  that,  on  the  cause 
being  called  on  for  trial,  he  was  wilfully  absent  under  such  cir- 
cumstances, that,  had  the  trial  proceeded,  he  would  not  have  been 
forthcoming  when  required  to  give  evidence.  The  jury  need  not 
be  sworn ;  and  it  is  no  longer  necessary  even  that  the  witness 
should  be  called  upon  his  subpoena  before  withdrawing  the  record. 
This  last  form  is,  indeed,  usually  followed,  and  the  practice  is 
convenient,  as  furnishing  satisfactory  and  cheap  evidence  of  the 
absence  of  the  witness.  Still,  it  is  not  essential;  and  in  some 
cases,  as  if  the  witness  had  left  England  two  days  before  the 
trial,  it  would  be  merely  an  idle  ceremony.* 


'  Stat.  1793,  ch.  66  [22],  §  6  ;  1  L.  L.,  U.  S.,  p.  312,  Story's  ed. 

*  See  poet,  §  1177,  as  to  the  County  Courts. 

'  Comer's  Cr.  Ft,  256,  257 ;  Crown  Cir.  Comp.  9,  21.    See  post,  §  1144. 

*  Gr.  Bv.,  §  319,  in  some  part. 

*  Lament  v.  Crook,  6  M.  &  W.  615  ;  Barrow  v.  Humphreys,  3  B.  ^  A. 
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§  1142.'  As  an  attacliment  for  contempt  does  not  proceed  upon 
the  ground  of  any  damage   sustained  by  an  individual,  but  is 
msdtuted  to  vindicate  the  dignity  of  the  Court,*  the  case  must  be 
perfectly  clear,  to  justify  the  exercise  of  this  extraordinary  juris- 
diction.'   The  motion  for  an   attachment  should  therefore  be 
brought  forward   as  soon   as  possible,^  and  the  party  applying 
most  show  by  affidavit  that  a  copy  of  the  subpoena  was  seasonably 
md  personally  served  on  the  witness,'  that  at  the  time  of  such 
service  the  original  writ  was  shown  to  him,"  that  his  fees,  if  he 
were  entitled  to  them,  were  paid  or  tendered,'  or  the  tender 
expressly  waived,"  and,  in  short,  that  everything  has  been  done 
which  was  necessary  to  secure  his  attendance.'    It  must  also 
appear  from  the  affidavits,  that  the  absence  of  the  witness  was  an 
intentional  defiance  of  the  process  of  the  Court ; '"  but  if  this  be 
dearly  shown,  the  witness^  as  it  seems,  cannot  justify  his  conduct 
by  proving  that  his  evidence  was  immaterial." 

§  1143.  The  fact,   however,    of  immateriality    is    sometimes 

598 ;  Dixon  v.  Lee,  1  0.  M.  <b  R  645  ;  MuUett  tr.  Hunt,  1  Cr.  &  M.  752  ; 
Gaff  t.  Mills,  2  Dowl.  &  L.  23,  per  Wightman,  J.  These  cases  overrole 
Htloofan  V,  Ray,  3  Moore,  222,  and  Bland  v,  Swafford,  Pea.  R  60  ;  and 
roolTe  the  donbt  expressed  in  R  v.  Stretch,  4  DowL  30  ;  3  A.  ^R  503,  S.  0. 

'  Or.  £v.,  §  319,  in  part 

'  Binow  V.  Humphreys,  3  B.  <k  A.  600,  per  Best,  J. 

'  Home  V.  Smith,  6  Taunt.  10,  11  ;  Garden  v,  Cresswell,  2  M.  4k  W. 
319 ;  Schales  v.  HUton,  10  M.  &  W.  15  ;  2  Dowl.  N.  S.  229,  a  0.  ;  R 
e.  Lend  J.  Russell,  7  DowL  693. 

'  R  t.  Stretch,  4  DowL  30  ;  3  A.  <k  E.  503,  a  C. 

*  Ante,  §§  1123,  1124. 

•  Owden  r.  Cresswell,  2  M.  &  W.  319  ;  5  DowL  461,  S.  C.  ;  Jacob  v. 
Himgate,  3  DowL  456  ;  R  v,  Sloman,  1  DowL  618  ;  Smith  «.  Truscott, 
1  Bowl  <fe  L.  530  ;  6  M.  <k  Gr.  267,  a  C.  ;  Marshall  v.  The  York,  New- 
CMtle^  Berwick  RaiL  Co.,  11  Com.  K  398. 

'  Ante,  §  1126  ;  Connor  ©.  ,  Ir.  Cir.  R  610,  per  Pennefather,  B. 

■  Goff  V,  Mills,  2  DowL  <b  L.  23,  per  Wightman,  J. 

•  2Ph.  Ev.  377 ;  Garden  v.  Cresswell,  2 M.  <k  W.  319 ;  5  DowL  461,  a  C. 

^  Scholeev.  Hilton,  10  M.  <k  W.  15  ;  2  DowL  N.  a  229,  S.  C.  ;  Nether- 
wood  «.  Wilkinson,  17  Com.  B.  226. 

"  Chapman  v.  Davis,  3  M.  <k  Gr.  609,  611,  612  ;  4  Soott,  N.  R  319  ; 
I  DowL  N.  a  239,  a  C.  ;  Scholes  v,  Hilton,  10  M.  A  W.  16  ;  2  DowL 
N.  a  230,  a  C.  These  cases  appear  to  overrule  Tinley  r.  Porter,  5  DowL 
744,  snd  Taylor  «.  Williams,  4  M.  <b  P.  59. 


1024  ACTION   FOB  DISOBEYING   SUBPCENA.  [PABT  IIL 

§  1145.  Though  a  flagrant  case  of  palpable  contempt  be  shown, 
such  as  an  express  and  positive  refusal  to  attend^  the  Court  will 
not  grant  an  attachment  in  the  first  instance ;  but  the  uniform 
practice  which  now  prevails  is  to  apply  for  a  rule  to  show  cause.' 
It  is  hardly  necessary  to  add,  that  if  a  witness  duly  served,  and 
having  his  expenses  paid,  refuses  in  court  to  be  sworn  or  to  testify, 
he  is  guilty  of  contempt,  and  may,  as  in  all  cases  of  contempt,  be 
punished  by  fine  and  imprisonment,  at  the  discretion  of  the  Court.' 

§  1146.  Besides  the  mode  of  proceeding  by  attachment,  the 
party  injured  in  a  civil  suit  by  the  non-attendance  of  a  witness  has 
his  remedy  either  by  auction  of  debt  under  the  statute  5  Eliz.  c.  9,' 
or  by  action  on  the  case  for  damages  at  common  law.  Becourse 
is  seldom  had  to  the  action  of  debt,  because,  although  the  party 
aggrieved  may  recover  in  this  form  of  action  the  penalty  of  102., 
in  addition  to  what  the  Court  might  assess  as  a  satisfaction  in 
damages,  yet  this  assessment  must  be  made,  not  by  the  jury  or 
judge  at  Nisi  Prius,  but  by  the  Court  out  of  which  the  process 
issued;  and,  this  being  an  inconvenient  course,  it  is  more 
advisable  to  rely  on  the  remedy  by  attachment,  where  if  the 
witness  redeems  his  o£fence  by  making  satisfaction  to  the  party, 
the  Court  will  generally  remit  the  punishment.^ 

§  1147.  The  action  on  the  case  for  damages  is  more  frequent, 
and  to  support  this  action  it  is  not  necessary,  any  more  than  in 
proceeding  by  attachment,  to  show  that  the  jury  were  sworn,  or 
that  the  witness  was  called  upon  his  subpoena;'  neither  is  it 
requisite  that  the  declaration  should  contain  a  direct  and  positive 
averment  that  the  party  had  a  good  cause  of  action  or  a  good 
defence,  but  it  will  suffice  to  state  and  prove,  that  the  witness  was 
material,  that  the  trial  could  not  safely  proceed  without  him,  and 
that,  in  point  of  fact,  the  party  has  sustained  some  damage  by  the 


^  Reg.  Gen.  H.  T.  1853,  r.  168.  <<  Boles  for  attachment  shall  be 
absolute  in  the  first  instanoe  in  the  two  following  cases  only  ;  viz.  1,  for  non- 
payment of  costs  on  a  Master's  allocatur  ;  2,  against  a  sheriff  for  not  obeying 
a  role  to  return  a  writ  or  to  bring  in  the  body."     1  S.  ^  R  app.  xxviii 

^  4  BL  Com.  284—288.  *  As  to  which  Act,  see  ante,  §  1126. 

^  Pearson  v.  Isles,  2  Doug.  666,  560,  661,  per  Lord  Mansfield. 

*  Lamont  v.  Crook,  6  M.  <k  W.  615.     See  ante,  §  1141. 
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absence  of  the  witness.*     It  is  true,  that  if  only  one  issue  has  been 
joined  in  a  suit,  the  plaintiff  cannot  practically  proceed  against  a 
witness  for  having  disobeyed  his  subpoena,  unless  he  has  had  a 
good  cause  of  action  as  against  the  original   defendant ;  because, 
in  order  to  recover  damages  from  the  witness,  he  must  show  that 
he  has  sustained  some  loss  through  his  default,  and  this  he  can 
scarcely  do  without  having  had  himself  a  good  cause  for  com- 
mencing the  former  action.'     This  reasoning,  however,  does  not 
apply,  where  several  issues  have  been  joined  in  the  original  suit ; 
for,  in  such  a  case,  it  may  well  happen  that  the  plaintiff,  though 
he  had  no  cause  of  action,  may  have  sustained  damage  in  respect 
of  the  toits  of  some  of  the  issues,  on  which,  although  failing 
generally  in  his  suit,  he  might  have  succeeded  by  the  testimony 
of  the  witness,  had  he  duly  attended  the  trial.^    In  this  last  class 
of  cases,  therefore,  the  traverse  of  an  averment  of  a  good  cause  of 
action  would  simply  raise  an  immaterial  issue.^    It  seems  that 
the  same  strictness  of  proof  with  respect  to  the  form  and  service 
of  the  writ,  which  is  necessary  to  render  the  witness  guilty  of  con- 
tempt, will  not  be  requisite  in  o^der  to  sustain  the  action ;  *  and  it 
has  been  held,  that,  although  for  the  purpose  of  bringing  the 
witness  into  contempt  the  original  writ  must  be  shown  at  the  time 
when  the  copy  is  served,   this  course  is  not  necessary  as  the 
foondation  of  an  action,  unless,  perhaps,  when  a  sight  of  the  writ 
1m»  been  expressly  demanded  by  the  witness.* 


\  1148.  When  the  witness  is  in  custody y  the  writ  of  subpoena  is 
of  no  avail,  and  the  party  requiring  his  evidence  must  either  apply 
for  a  /itfJeoa  corpus  ad  testificandum^  or  obtain  a  warrant  or  order 
wnder  the  hand  of  one  of  the  superior  common  law  judges.' 
The  grantbg  of  the  writ  of  habeas  corpus  is  in  several  cases 
regulated  by  statute.  Thus,  the  Act  of  43  Geo.  3,  c.  140,  provides, 
that  any  judge  of  the  Courts  at  Westminster  may,  at  his  discretion, 

'  MuUett «.  Hunt,  1  Cr.  &  M.  762  ;  Davis  v.  Lovell,  4  M.  <fc  W.  678  ; 
^^<^  ».  Core,  6  Com.  B.  703  ;  6  DowL  ^  L.  399,  S.  C.  See  Needham 
»•  JWr,  1  Com.  B.  816,  cited  ante,  §  278. 

'  Coulbg  f.  CJoxe,  6  Com.  B.  718,  719,  per  Wilde,  C.  J. 

\  Id.  703,  719,  720.  '  Id. 

I  Davit «.  Lovell,  4  M.  A  W.  684,  686,  per  Parke,  B. 

'  ^ttUett  V.  Hunt,  1  Cr.  &  M.  768,  per  Bayley,  B.         ^  See  §  1162,  post 
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award  a  writ  of  habeas  corpus  for  bringing  any  prisoner,  detained 
in  a  gaol  or  prison  in  England,  before  any  court-martial,  any 
commissioners  of  bankrupt,  commissioners  for  auditing  public 
accounts,  or  other  commissioners  acting  by  virtue  of  any  royal 
commission  or  warrant,  for  trial,  or  to  be  examined  touching  any 
matter  depending  before  such  court-martial  or  commissioners; 
and  the  statute  44  Geo.  3,  c.  102,  enacts,  that  a  judge  of  any  of 
the  Superior  Courts  in  England  or  Ireland  may,  at  his  discretion, 
grant  a  habeas  corpus  to  bring  up  any  prisoner,  detained  in  a  gaol 
or  prison,  before  any  Court  of  Record,  to  be  there  examined  as  a 
witness,  and  to  testify  the  truth  before  such  court,  or  any  grand, 
petit,  or  other  jury,  in  any  cause  or  matter,  civU  or  crimin&l, 
depending,  or  to  be  inquired  into  or  determined,  in  any  such 
court.  Again,  the  Acts  of  1  Will.  4,  c.  22,  and  3  &  4  Vict.  c.  105, 
which  respectively  relate  to  England  and  Ireland,  and  were  passed 
to  enable  witnesses  to  be  examined  by  commissioners  in  certain 
cases,  before  the  trial  of  the  eause  in  which  their  testimony  would 
be  required,  enact, — the  first,  in  §  6,  the  second  in  §  71, — ^that "  it 
shall  be  lawful  for  any  sheriff,  gaoler,  or  other  officer  having  the 
custody  of  any  prisoner,  to  take  such  prisoner  for  examination 
under  the  authority  of  that  Act,  by  virtue  of  a  writ  of  habeas 
corpus  to  be  issued  for  that  purpose,  which  writ  shall  and  may  be 
issued  by  any  Court  or  judge  under  such  circumstances,  and  in 
such  manner,  as  such  Court  or  judge  may  now  by  law  issue  the 
writ  commonly  called  a  writ  of  habeas  corpus  ad  testificandum." 

§  1149.'  The  application  for  a  writ  under  either  of  the  two  first- 
mentioned  statutes,  if  not  under  the  last  two,  must  be  made  to  a 
judge  at  chambers,^  on  an  affidavit,  stating  the  place  and  cause  of 
confinement  of  the  witness,  and  further  that  his  evidence  is 
material,  and  that  the  party  cannot,  in  his  absence,  safely  proceed 
to  trial ; '  and  if  the  prisoner  be  confined  at  a  great  distance  from 
the  place  of  trial,  the  judge  will  perhaps  require  that  the  affidavit 
should  point  out  in  what  manner  his  testimony  is  material.'    If 

^  Gordon's  case,  2  M.  ^  SeL  682  ;   Browne  v.  Oisborne,  2  Dowi  JH.  S. 
968,  per  Coleridge,  J. 

*  See  the  form.  Chit.  Forms,  60  ;  Comer's  Cr.  Pr.,  App.  66. 

*  Standard  v.  Baker,  cited  2  Tidd's  Pr.  868. 
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the  witness  is  to  give  evidence  in  a  civil  suit,  it  is  usual  to  add  in 
the  affidavit  that  he  is  willing  to  attend ;  but  this  would  seem 
to  be  it  needless  averment,  and  it  is  certainly  not  required  in 
criminal  proceedings.^  When  a  party  to  the  record  is  in  custody, 
he  is  entitled  to  the  writ  for  himself  as  much  as  for  any  other 
witness,  provided  that  his  evidence  be  necessary  at  the  trial.* 

§1150.  Before  the  passing  of  the  statute  44  Geo.  3,  c.  102,  it 
was  held  that  neither  a  prisoner  in  custody  for  high  treason,*  nor 
tpmonerofwar*  could  be  brought  up  by  a  habeas  corpus  ad 
testificandum ;  and  Lord  Mansfield  stated,  with  respect  to  the 
prisoner  of  war,  that  application  should  be  made  to  the  Secretary 
of  State.  The  Court,  however,  on  the  Secretary  of  State  refusing 
to  interfere,  granted  a  rule  to  show  cause  why  the  adverse  party 
should  not  consent,  either  to  admit  the  facts,  or  that  the  prisoner 
ahonld  be  examined  on  interrogatories  ;  adding,  that  if  this 
consent  should  be  refused,  they  would  put  off  the  trial  from  time 
to  time,  in  order  to  give  the  applicant  an  opportunity  of  filing  a 
bill  in  equity.  It  may  now  be  fairly  questicmed  whether  the 
words  of  the  Act,  '^  amy  prisoner  detained  in  any  prison,"  would 
not  be  sufficiently  large  to  warrant  the  interference  of  the  judge 
in  both  these  cases ;  and  though  considerations  of  state  policy 
might,  perhaps,  lead  the  judges  to  narrow  the  interpretation  of 
the  statute  in  the  case  of  prisoners  of  war,  no  valid  reason  can  be 
nrged  why  prisoners  charged  with  high  treason  should  not  be 
placed  on  the  same  footing  as  other  prisoners. 

§1151.  Independent  of  the  powers  expressly  granted  to  the 
jndges  by  the  Acts  above  mentioned,  the  Courts  at  Westminster 
would  seem,  at  common  law,*  to  possess  the  right  of  awarding 
^"^  of  habeas  corpus  ad  testificandum  in  certain  cases,  though 
*ke  extent  of  their  authority  is  not  distinctly  defined.  The 
^gidature  has  indirectly  recognised  their  power  to  bring  persons 
retained  in  custody  under  civil  or  criminal  process  before  magis" 

'  Coraer'g  Cr.  Pr.  118.         '  Ex  parte  Cobbett,  4  Jur.,  N.  S.  146,  Ex. 
'  UngBton  V.  Cotton,  Pea.  Ad.  R  21. 

*  Foily  V.  Newnham,  2  Doug.  419. 

*  fce  R  «.  Frsind,  13  How.  St.  Tr.  2,  3  ;  R.  v,  Burbage,  3  Burr.  1440. 
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trates  or  Courts  of  Record;*  and  the  judges  themselves  have 
claimed  the  right  of  granting  these  writs  in  other  analogous 
cases.'  Thus,  a  writ  has  been  awarded  to  bring  up  the  body  of 
a  person  confined  as  a  lunatic,  for  the  purpose  of  giving  evidence 
in  a  cause,  on  an  affidavit  that  he  was  not  dangerous,  and  was  in 
a  fit  state  to  be  examined.'  So,  a  prisoner  in  civil  custody  has 
been  brought  up  by  habeas  corpus,  for  the  purpose  of  being 
examined  as  a  witness  before  an  arbitrator.^  So,  a  habeas  corpus 
has  issued  from  the  Court  of  Queen's  Bench  to  bring  up  a 
prisoner  committed  by  that  Court  for  non-payment  of  a  fine,  to 
give  evidence  before  an  election  committee,  on  an  affidavit  that 
the  rule  to  show  cause  had  been  served  on  the  under-sheriff,  the 
solicitor  of  the  Treasury,  the  prisoner  himself,  and  the  party  at 
whose  suit  he  was  in  execution,  and  no  cause  being  shown.*  On 
a  similar  application  being  subsequently  made  to  the  Court,  the 
only  difference  being  that  the  prisoner  was  in  custody  on  a  charge 
of  felony,  the  judges  doubted  their  power,  but  granted  a  rule  nisi, 
directing  notice  to  be  given  to  the  Attorney-General,  the  commit- 
ting magistrate,  the  person  having  the  custody  of  the  prisoner, 
and  all  parties  at  whose  suit  he  might  be  detained  on  civil 
process.*  It  became  unnecessary  to  call  upon  the  Court  to  make 
this  rule  absolute.  Again,  if  the  witness  is  in  the  military  or 
naval  service,  and  therefore  not  at  liberty  to  attend  without  the 
leave  of  his  superior  officer,  which  he  cannot  obtain,  he  may  be 
brought  into  court  to  testify  by  a  writ  of  habeas  corpus ;  but  in 
such  case,  the  Court  of  Queen's  Bench  will  refuse  to  award  the 
writ,  unless  the  affidavit  states  that  the  witness  has  been  served 
with  a  subpoena,  and  is  willing  to  attend ;  for  a  firee  man  cannot 

'  See  preamble  of  48  Geo.3,c.  140, and  £z parte  Griffiths, 6  K  <&  A  730. 

'  See  in  re  Cook,  7  Q.  B.  653,  where  the  Court  refused  to  issue  a  writ  of 
habeas  corpus  to  bring  up  a  prisoner  who  had  been  committed  on  a  charge 
of  murdering  A,  before  a  coroner's  jury,  who  were  sitting  on  A.'s  body,  for 
the  purpose  of  his  being  identified  by  the  witnesses.  In  this  case,  the  judges 
seemed  to  be  of  opinion,  that  they  had  power  to  issue  such  writ  in  a  case 
of  necessity.  See  also  Daniel  r.  Thompson,  16  East,  78  ;  Att-Gen.  v. 
Fadden,  1  Price,  403.  •  Fennell  v.  Tait,  1  C.  M.  &  R  684. 

*  Graham  v.  Glover,  25  L.  J.,  Q.  B.,  10 ;  5  E.  &  B.  591,  S.  C.  ;  Man- 
den  V.  Overbury,  18  Com.  B.  34.  *  In  re  Price,  4  East,  587. 

•  In  re  Pilgrim,  3  A.  &  E.  485  ;  4  DowL  89,  a  C.  nom.  R  v.  Pilgrim. 
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be  brought  up  as  a  prisoner  against  his  consent.'  In  all  these 
cases  the  writ  will  be  directed  to  the  gaoler,  sheriff,  commanding 
officer,  or  other  person,  in  whose  custody,  or  under  whose  control, 
the  witness  is  detained,  who,  on  being  served  with  it,  and  being 
paid  or  tendered  his  reasonable  charges,  will  be  bound  to  produce 
the  witness  according  to  the  exigency  of  the  writ. 

§  1152.   As  Lord    Denman's  Act,*  by    rendering    convicted 
prisoners  competent  witnesses,  caused  applications  for  writs  of 
habeas  corpus  to  be  more  frequent  than  they  formerly  were,  the 
Legislature,  in  1853,  thought  it  convenient  to  provide,  in  certain 
cases,  a  summary  mode  of  obtaining  the  attendance  of  witnesses 
in  criminal  custody.     It  has,  therefore,  been  enacted,  by  §  9  of  16 
4  17  Tict.,  c.  30,  that  any  secretary  of  state  and  any  judge  of  the 
Superior  Courts  of  Common  Law  at  Westminster,  may,  if  he 
think  fit,  "  upon  application  by  affidavit,  issue  a  warrant,  or  order, 
under  his  hand,  for  bringing  up  any  prisoner  or  person  confined 
in  any  gaol,  prison,  or  place,  under  any  sentence,  or  under  com- 
mitment for  trial  or  otherwise,  {except  under  process  in  any  civil 
action,  suit,  or  proceeding,)  before  any  Court,  judge,  justice,  or 
other  judicature,  to  be  examined  as  a  witness  in  any  cause  or 
matter,  civil  or  criminal,  depending  or  to  be  inquired  of,  or  deter- 
mined in  or  before  such  Court,  judge,  justice,  or  judicature ;  and 
the  person  required  by  any  such  warrant  or  order  to  be  so  brought 
before  such  Court,  judge,  justice,  or  judicature,  shall  be  so  brought 
under  the  same  care  and  custody,  and  be  dealt  with  in  like  man- 
ner, in  all  respects,  as  a  prisoner  required  by  any  writ  of  habeas 
corpus  awarded  by  any  of  her  Majesty's  Superior  Courts  of  Law 
at  Westminster,  to  be  brought  before  such  Court  to  be  examined 
as  a  witness  in  any  cause  or  matter  depending  before  such  Court, 
b  now  by  law  required  to  be  dealt  with." 

§  1153.  Somewhat  similar  provisions  have  long  been  in  force  in 
Ireland  under  §  2  of  the  statute  38  Geo.  3,  c.  26,  which  enacts, 
that "  it  shall  be  lawful  for  the  justices  of  Assize,  or  Nisi  Prius, 
or  the  commissioners  of  oyer  and  terminer  and  gaol  delivery,  by 


'  R.  V.  Roddam,  2  Cowp.  672.  '  6  <fe  7  Vict,  a  86,  §  1. 
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order  in  writing  to  be  by  them  respectively  signed,  to  direct  any 
person  in  execution,  and  in  the  custody  of  any  sheriff  or  other 
officer,  in  any  county  wherein  they  shall  sit,  to  be  brought  up  for 
the  purpose  of  giving  evidence  in  any  cause  or  trial  to  bd  had 
before  them  respectively/* 

§  1154.  Besides  these  modes  of  enforcing  the  attendance  of 
witnesses,  which  apply  generally  to  proceedings  before  courts 
of  ordinary  common-law  jurisdiction,  more  or  less  compulse^ 
powers  for  the  same  purpose  are  intrusted  to  many  courts  or 
persons  having  a  limited  or  special  jurisdiction.  The  limits  of 
this  work  will  not  admit  of  a  full  analysis,  or  even  a  complete 
enumeration  of  these  powers,  but  a  brief  sketch  will  be  given  of 
such  as  appear  to  be  of  general  importance. 

§  1156.  In  Courts  of  Equity,  witnesses, — whether  required 
to  give  evidence  orally  in  court,*  or  to  testify  before  one  of 
the  examiners    of  the  court,'  or  before  an  examiner  specially 

^  15  &  16  Vict.,  c.  86,  §  39,  enacts,  that  '*  upon  the  hearing  of  any  cause 
depending  in  the  said  court  [of  Chancery],  whether  oommenoed  by  bill  or  by 
daim,  the  Court,  if  it  shall  see  fit  so  to  do,  may  require  the  production  and 
oral  examination  before  itself  of  any  witness  or  party  in  the  cause,  and  may 
direct  the  costs  of  and  attending  the  production  and  examination  of  Mich 
witness  or  party  to  be  paid  by  such  of  the  parties  to  the  suit  or  in  such 
manner  as  it  may  think  fit.'' 

'  16  &  16  Vict,  a  86,  §  40,  enacts,  that  "any  party  in  any  cause  or 
matter  depending  in  the  said  court  may,  by  a  writ  of  subposna  ad  testifioaii- 
dum  or  duces  tecum,  require  the  attendance  of  any  witness  before  an 
examiner  of  the  said  court,  or  before  an  examiner  specially  appointed  for 
the  purpose,  and  examine  such  witness  orally,  for  the  piupose  of  using  his 
evidence  upon  any  claim,  motion,  petition,  or  other  proceeding  before  the 
Court,  in  like  manner  as  such  witness  would  be  bound  to  attend  and  b* 
examined  with  a  view  to  the  hearing  of  a  cause ;  and  any  party  having  madt 
an  affidavit  to  be  used  or  which  shall  be  used  on  any  claim,  motion,  petition, 
or  other  proceeding  before  the  Court,  shall  be  bound,  on  being  served  with 
such  writ,  to  attend  before  an  examiner,  for  the  purpose  of  being  croaa- 
exandned :  Provided  always,  that  the  Court  shall  always  have  a  discretioiiaij 
power  of  acting  upon  such  evidence  as  may  be  before  it  at  the  tune,  and  of 
making  such  interim  orders  or  otherwise,  as  may  appear  necessary  to  meet 
the  justice  of  the  case."  Where  a  defendant,  upon  the  plaintifiT's  appli- 
cation, has  made  an  affidavit  as  to  documents  in  his  possession  under  §  18  of 
this  Act,  he  is  not  liable  undw  §  40,  to  be  cross-examined,  unless  he  gives 
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tppointed,' — are  summoned  by  writs  of  subpoena,*  which  the 
ncori  and  writ  clerk  is  bound  to  issue  at  the  instance  of 
the  party  applying  for  them,  without  any  order  of  the  Court 
for  that  purpose  having  first  been  obtained.*  These  writs 
are  usually,  if  not  necessarily,  accompanied  by  a  notice  in 
wiimg  of  the  time  and  place  of  examination.  The  witness, 
as  at  common  law,  must  be  paid  or  tendered  his  expenses ;  * 
and  then  if  he  refuse  to  attend,  or  attending  refuse  to  be 
sworn,  or  to  answer  legal  questions,  the  examiner  may  certify 
his  misconduct  to  the  Court ;  and  the  Court,  on  motion,  sup- 
ported by  this  certificate,  and  by  an  affidavit  of  service  of  the 
subpoena  and  the  notice,  will  order  him  peremptorily  to  do  the  act 
required;  and,  on  his  still  refusing,  will,  on  a  second  application 
heing  made  for  that  purpose,  commit  him  for  contempt,  or  will 
sometimes  compel  him  to  appear  and  be  examined  in  court  at  his 
own  costs.*  The  examiners,  whether  ordinary  or  special,  are 
Jf^spectiyely  authorised  to  administer  oaths;  the  former,  under 
the  Act  of  3  &  4  Will.  4,  c.  94,  §  27  ;  the  latter,  by  virtue  of  §  35 

>^  thai  he  uttenda  to  use  the  affidavit  as  evidence  for  himself.     Manby 

V-  Bevkke,  36  L.  J.,  Ch.,  20  ;   overruling  Kay  v.   Smith,  20  Beav.  664; 

^  L  J.,  CL,  788,  S.  0.     See  Clarke  v.  Law,  2  Kay  <fe  J.  28. 

Ai  the  costs  of  employing  a  special  examiner  are  extremely  heavy,  the 

^^Hzr^  it  leems,  will  not  appoint  one,  except  in  a  case  of  absolute  necessity, 
Amu  f.  lioyd,  21  Beav.  519.     But  see  Reed  v.  Prest,  Kay,  App.  xiv. 

'  The  mode  of  issuing  subpoenas  in  equity  is  regulated  partly  by  the  Act 
of  3  4  4  WilL  4,  a  94,  §  81,  and  partly  by  the  Orders  in  Ohanceiy,  E.  T. 
1845,  made  in  pursnance  of  the  Acts  3^4  Vict.,  c.  94,  and  4^5  Vict., 
0.  52.    llie  Orders  bearing  on  this  subject  are  as  follows  : — 

XXIY.  All  writs  of  subpoena  in  this  court  are  to  be  prepared  by  the 
loliaitor  of  the  party  requiring  the  same;  and  the  seal  for  sealing  the  same  is 
to  be  marked  or  inscribed  with  the  words  *'  Subpoena  Office,  Chancery; "  and 
nich  writs  are  to  be  in  the  terms  mentioned  at  the  foot  of  these  orders,  or 
as  Dear  as  may  be,  with  such  alterations  and  variations  as  circumstances 
may  require. 

XXV.  In  the  interval  between  the  suing  out  and  service  of  any  subpoena, 
tht  party  suing  out  the  same  may  correct  any  error  in  the  names  of  parties 
or  witnesses,  and  may  have  the  writ  resealed,  upon  payment  to  the  clerk  of 
the  mbpoona  c^oe  of  a  fee  of  !«.,  and  at  the  same  time  leaving  a  corrected 
pnMipe  of  such  subpoena,  marked,  altered,  and  resealed,  and  signed  with  the 
name  and  address  of  the  solicitor  or  solicitors  suing  out  the  same. 

*  Hdden  e.  Holden,  and  Hill  v.  Dolt,  7  De  Gex,  M.  A  Gord.  397. 

•  Ante.  §§  1126—1128.  *  Gresley,  Ev.  59,  74—76. 
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of  15  &  16  Vict.,  c.  86 ;  but  none  of  these  officers  are  empowered 
either  to  compel  the  attendance,  or  to  punish  the  misconduct,  of 
witnesses,  except  by  resorting  to  the  cumbrous  and  costly  process 
stated  above.^  Some  persons,  well  acquainted  with  the  practical 
working  of  the  present  system,  have  strenuously  urged  the  pro- 
priety of  strengthening  the  hands  of  these  functionaries,  and  of 
enabling  them,  without  first  applying  to  the  Court,  to  punish  the 
improper  conduct  of  witnesses;'  but,  as  yet,  this  measure,  though 
well  deserving  of  serious  consideration,  has  not  been  sanctioned 
by  the  Legislature. 

§  1166.  When  a  Chief  Clerk  is  directed  by  a  judge  in  equity  to 
examine  any  party  or  witness,  he  is  authorised  to  enforce  the 
attendance  of  such  party  or  witness  by  summons ;  and  if  this 
summons  be  not  obeyed,  the  party  or  witness  will  be  liable  to 
process  of  contempt  in  like  manner  as  he  would  be  were  he  to 
disobey  any  order  of  the  Court,  or  any  writ  of  subpoena.'    A 


^  16  <b  16  Vict.,  0.  86,  §  83,  enacts,  that  "  if  any  person  produced  before 
any  such  examiner  as  a  witness  shall  refuse  to  be  sworn,  or  to  answer  any 
lawful  question  put  to  him  by  the  examiner,  or  by  either  of  the  parties, 
or  by  his  or  their  counsel,  solicitor,  or  agent,  the  same  course  shall  be 
adopted  with  respect  to  snch  witness  as  is  now  pursued  in  the  case  of  a 
witness  produced  for  examination  before  an  examiner  of  the  said  ooort  upon 
written  interrogatories,  and  refusing  to  be  sworn,  or.  to  answer  some  lawful 
question  :  Provided  always,  that  if  any  witness  shall  demur  or  object  to  any 
question  or  questions  which  may  be  put  to  him,  the  question  or  questions  so 
put,  and  the  demurrer  or  objection  of  the  witness  thereto,  shall  be  taken 
down  by  the  examiner,  and  transmitted  by  him  to  the  record  office  of  the 
said  court,  to  be  there  filed  ;  and  the  validity  of  such  demurrer  or  objection 
shall  be  decided  by  the  Court ;  and  the  costs  of  and  occasioned  by  suoh 
demurrer  or  objection  shall  be  in  the  direction  of  the  Court.'' 

'  See  Gresley,  Ev.  69. 

'  16  <fe  16  Vict.,  c.  80,  §  30,  enacts,  that  "each  Chief  aerk  shall,  for 
the  purpose  of  any  proceedings  directed  by  the  Master  of  the  Rolls  or  any 
Vice-Chancellor  to  be  taken  before  him,  have  full  power  to  issue  advertise- 
ments, to  summon  parties  and  witnesses,  to  administer  oaths,  to  take 
affidavits  and  acknowledgments,  other  than  acknowledgments  by  married 
women,  to  receive  affirmations,  and,  when  so  directed  by  the  judge  to  whose 
court  he  is  attached,  to  examine  parties  and  witnesses,  either  upon  inter* 
rogatories  or  viv&  voce  as  suoh  judge  shall  direct." 

§  31  enacts,  that  ''  parties  and  witnesses  so  summoned  shall  be  bound  to 
attend  in  pursuance  of  any  such  summons,  and  shall  be  Uable  to  process  of 


} 
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witness,  also,  who  refuses  to  be  sworn,  when  summoned  before  a 
chief  clerk,  does  so  at  the  risk  of  being  committed  by  the  Court ;  ^ 
and  if  he  answers  in  an  unsatisfactory  manner,  an  application 
should  be  made  to  have  him  examined  by  the  judge.*  He  may, 
too,  as  it  seems,  himself  apply  to  the  chief  clerk,  on  special 
groonds,  either  to  have  the  assistance  of  counsel,  or  to  have  the 
inqniiy  adjourned  into  court.' 

§1157.  Under  the  "Joint-Stock  Companies  Winding-up  Act, 
1848/'*  the  Master  in  Chancery,  who  is  empowered  to  wind  up 
the  affairs  of  any  company,  may  summon  before  him  any  person, 
whether  a  contributory  of  the  company  or  not,  who  shall  be 
deemed  capable  of  giving  information  concerning  the  company, 
and  its  estate,  dealings,  or  affairs,  and  may  order  him  to  produce, 
and  if  a  contributory  to  leave  with  the  master  or  the  official 

oootempt,  in  like  maimer  as  parties  or  witnesses  are  now  liable  thereto  in 
eue  of  disobedience  to  any  order  of  the  said  Court,  or  in  case  of  default  in 
ftttendance,  in  pursuance  of  any  order  of  the  said  Court,  or  of  any  writ  of 
nibpoenA  ad  testificandum." 

The  <<Fonn  of  Summons  by  Chief  Clerk,"  as  given  in  ScL  B.  to  the 
Orden  of  the  16th  of  October,  1852,  is  as  foUows  : — 
"InOuneery. 

In  the  Matter  of  the  Estate  of  John  Thomas,  late  of 
in  the  county  of  ,  deceased, 

or 
Joseph  Wilson  v.  William  Jackson. 
Hm  defendant,  William  Jackson  [or^  A.  B.  of,  ^c.]  is  hereby  summoned 
to  iUeod  at  the  chambers  of  the  Master  of  the  Rolls  [or,  Vice-Chancellor 

],  in  the  Bolls  Yard,  Chancery  Lane  [or^  No.  — , Square^ 

I^Bcob't  Inn,  Middlesex],  on  the  day  of  at 

of  the  dock  in  the  noon,  to  be  examined  [or,  to  be  examined 

tt  A  wxtoess  on  the  part  of  the  J  for  the  purpose  of  the  proceed- 

iogi  directed  by  the  Master  of  the  Rolls  [or,  the  said  Vice-chancellor]  to  be 
*«k«n  before  me. 

Dated  this  day  of  186  . 

A.  B.,  Chief  aerk. 
This  summons  was  taken  out  by  A.  and  B.  of  Lincoln's  Inn,  in  the 
county  of  Middlesex,  solicitors  for  ,** 

'  In  re  The  Electric  Telegraph  Co.  of  Ireknd,  ex  parte  Bunn,  26  L.  J., 
Ch.,  614,  per  Romilly,  MR         '  Hayward  v,  Hayward,  Kay,  App.  xxxi 
'  In  re  The  Electric  Telegraph  Co.  of  Ireknd,  ex  parte  Bunn,  26  L.  J., 

*  11  &  12  Vict,  c.  46,  §  63.    See  also  12  A 13  Vici,  c.  108,  §§  19—23. 
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manager,  any  books,  papers,  or  other  documents  in  his  custody, 
possession,  or  power,  which  the  master  may  deem  expedient  to 
be  produced  or  left ;  and  if  such  person  shall  not  attend,  or  shall 
not  produce  his  papers,  he  may  be  committed  to  the  Queen's 
prison.  But  here,  also,  the  master  has  no  direct  power  of  com- 
mitment ;  for,  although  such  power,  as  will  presently  be  shown,* 
is  intrusted  to  every  justice  of  the  peace,  the  Legislature,  actuated 
by  a  strange  jealousy,  the  motives  for  which  cannot  be  understood, 
has  expressly  provided  that  "  every  such  default  or  refusal  shall 
be  certified  by  the  master,  and  thereupon  such  order  shall  be 
made  by  the  Court,  upon  motion  for  that  purpose,  of  which  notice 
shall  be  given  to  the  person  sought  to  be  affected,  as  the  Court 
shall  see  fit/* '  The  inconvenience  of  this  course  of  proceeding, 
and  the  delay  and  expense  consequent  upon  it,  cannot  fail  to 
strike  any  one  who  reflects  upon  the  subject. 

§  1158.  Witnesses  required  to  give  evidence  on  oath,  either 
before  the  House  of  Lords,  or  before  any  of  the  Lords*  committees 
on  Private  Bills,'  are  served  with  an  order  of  the  House,  signed 
by  the  assistant  clerk  of  the  Parliaments,  which  directs  them  to 
attend  at  the  bar  on  a  certain  day  to  be  either  sworn  and 
examined,  or  sworn  alone.*  The  Select  Committees  of  the  Lords 
now  examine  witnesses  unsworn,  unless  otherwise  ordered  by  the 
House/  and  such  persons  are  ordered  to  attend,  not  at  the  bar, 
but  before  the  particular  Committee.  The  service  of  the  order 
must,  generally,  be  personal,  but  if  the  witness  be  purposely  keep- 
ing out  of  the  way,  it  is  usual  to  direct  that  a  service  at  his  house 
shall  be  deemed  sufficient*  If  he  disobey  this  summons,  the  House 
will  order  him  to  be  taken  into  custody,  either  forthwith,'  or  after 
the  expiration  of  a  certain  time ; "  and  if  the  black  rod  cannot  suc- 
ceed in  taking  him,  the  House  will  address  the  Crown  to  issue  a 
proclamation,  offering  a  reward  for  his  apprehension.*  When  the 
evidence  of  peers,  peeresses,  or  Lords  of  Parliament  is  required, 
the  Lord  Chancellor  is  ordered  to  write  letters  to  them,  desiring 


»  Post,  §  1184.  '  11  A  12  Vict,  a  46,  §  63. 

'  Min.  of  H.  of  L.,  4  June,  1857.     Such  CSommitbees  examine  witnesses 
on  oath,  unlesB  otherwise  ordered  by  the  House ;  Id. 

'  66  Lords'  J.  400.  »  Min.  of  H.  of  L.,  4  June,  1857. 

«  66  Lords' J.  295.  ^  Id.  400.  ""  Id.  358.  •  Id.  441. 


' 
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their  attendance  to  be  examined  as  witnesses ; '  and  such  persons 
are  sworn  by  the  Lord  Chancellor  at  the  table/  while  all  other 
iritnesaes,  if  required  to  be  examined  on  oath,  are  sworn  at  the 
bar  by  the  officer  of  the  House.*  If  the  witness  be  a  member,  or 
an  officer,  of  the  House  of  Commons,  a  message  is  sent  to  that 
House  requesting  his  attendance ;  *  upon  which  the  lower  House 
returns  answer,  by  its  messenger,  that  it  gives  him  leave  to  attend, 
adding,  in  case  he  be  a  member,  **  if  he  think  fit." '  If  the  wit- 
ness, on  attending,  refuse  to  be  sworn,  or  prevaricate,  or  other- 
wise misbehave,  he  will  be  punished  by  the  House  as  for  contempt; 
and  if  he  give  false  evidence  after  being  sworn,  he  may  be  indicted 
for  perjury.* 

§  1159.  In  the  House  of  Commons  the  course  is  very  similar, 
witnesses  being  summoned  to  attend  by  an  order  of  the  House 
signed  by  the  clerk,  which  is  either  personally  served  upon  him* 
or,  if  he  live  at  a  distance,  is  forwarded  to  him  by  post,  or  seme- 
mes by  a  special  messenger.     If,   after  service,  the  witness 
neglect  to  attend,  or  if  he  abscond,  the  Speaker,  by  order  of  the 
House,  wiU  issue  his  warrant,  directing  the  serjeant-at-arms  to 
^prebend  the  witness,  and  to  bring  him  to  the  bar ;  whereupon 
be  will  generally  be  committed  to  Newgate ;   as  will  also  all 
persons  who  aid  him  in  his  endeavours  to  keep  out  of  the  way.' 
If  the  attendance  of  a  Lord  of  Parliament,  or  of  an  officer  of  the 
opper  House  be  desired,  the  Commons  adopt  the  same  form  of 
proceeding  as  that  observed  by  the  Lords,  when  they  require  the 
attendance  of  a  member  of  the  lower  House ; '  but  whether  this 
torn  be  necessary,  if  the  witness  be  simply  a  peer  or  peeress,  is  a 
natter  upon  which  the  two  branches  of  the  Legislature  appear  to 
be  at  issue.*    If  the  testimony  of  a  member  be  desired  by  the 
House,  or  by  a  committee  of  the  whole  House,  he  is  ordered  iq 
attend  in  his  place  ;  but  if  he  be  required  to  give  evidence  before 
a  select  committee,  such  committee  should  request  his  attendance^ 


'  75  Loitb'  J.  144.  •  Id.  201.  *  May,  Law  of  Pari.  243 . 

*  75  Lords'  J.  157.  *  Id.  164.  •  May,  Uw  of  Pari  248. 
'  Id.  239  ;  GoBset  v.  Howard,  10  Q.  B.  359,  411,  451. 

*  May,  Law  of  Pari  241,  242  ;  83  Com.  J.  278  ;  91  id.  75 ;  82  id.  465. 

*  May,  Law  of  ParL  242,  243  ;  4  Lords'  J.  $12. 
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and  if  he  refuse  to  appear,  should  acquaint  the  House  therewith, 
who  will  then  order  him  to  attend,  and,  if  necessary,  wiU  even 
commit  him  to  the  custody  of  the  serjeant-at-arms,  that  he  may 
be  forthcoming  at  the  proper  time/  If  a  person  in  custody  is 
required  to  give  evidence,  the  Speaker  usually  issues  his  warrant, 
which  is  personally  served  on  the  gaoler  by  a  messenger  of  the 
House,  and  by  which  he  is  directed  to  biing  the  witness  in  his  cus- 
tody to  be  examined.'  Some  doubts,  however,  have  been  entertained 
as  to  the  legality  of  this  course,  and  on  one  or  two  occasions, 
writs  of  habeas  corpus  ad  testificandum  have,  in  order  to  protect 
the  gaoler,  been  applied  for  in  the  Court  of  Queen's  Bench.' 

§  1160.  If  the  witness  is  to  be  examined  before  a  select  com- 
mittee,  the  chairman,  by  direction  of  the  committee,  in  general 
signs  an  order  for  his  attendance;  and  if  this  order  be  disobeyed, 
his  conduct  is  reported  to  the  House,  which  immediately  issues 
the  usual  order,  to  be  enforced  as  in  other  cases.  The  attendance 
of  a  witness  before  a  committee  on  a  private  bill  can  only  be 
enforced  by  an  order  of  the  House.* 

§  1161.  The  mode  of  proceeding  where  witnesses  are  required 
to  attend  before  election  committees,  is  regulated  by  the  Act  of 
11  &  12  Vict.,  c.  98,  which  in  §  83,*  enacts,  that  the  select 
committee  to  whom  the  election  petition  is  referred, ''  may  send 
for  persons,  papers,  and  records,  and  may  examine  any  person 
who  has  subscribed  the  petition,  which  such  select  committee  are 
appointed  to  try,  unless  it  otherwise  appear  to  such  committee  that 
stu:h  person  is  an  interested  witness,  and  they  shall  examine  all  the 
witnesses  who  come  before  them  upon  oath,  which  oath  the  clerk 
attending  such  select  committee  may  administer;  and  if  any 
person  summoned  by  such  select  committee,  or  by  the  warrant  of 


»  May,  Law  of  ParL  240,  241. 

'  May,  Law  of  ParL  239  ;  90  Ck>m.  J.  533.  The  order  of  the  Houae  of 
Lords  has  been  used  for  the  same  purpose,  May,  Law  of  ParL  238. 

'  Seeante,  §1151;inrePrice,  4East,  687 ;  in  re  Pilgrim,  3  A.  AE.  486. 

*  May,  Law  of  ParL  240  ;  98  CJom.  J.  163,  174,  279,  288. 

*  As  to  the  mode  of  summoning  witnesses  before  commissioners  appointed 
to  take  evidence  in  Irish  election  petitions,  see  42  G^.  3,  c.  106,  §§  23,  28, 
29,  30,  mentioned  post,  §  1196. 
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the  Speaker  of  the  House  of  Commons  (which  warrant  the 
Speaker  may  issue  from  time  to  time  as  he  thinks  fit),  disobey 
such  summons,  or  if  any  witness  before  such  select  committee 
^ye  false  evidence,  or  prevaricate,  or  otherwise  misbehave  in 
^Ting  or  refusing  to  give  evidence,  the  chairman  of  such  select 
committee,  by  their  direction,  may,  at  any  time  during  the  course 
of  their  proceedings,  report  the  same  to  the  House  for  the  inter- 
position of  the  authority  or  censure  of  the  House,  as  the  case 
requires,  and  may,  by  a  warrant  under  his  hand  directed  to  the 
seijeant-at-arms  attending  the  House  of  Commons,  or  to  his 
deputy  or  deputies,  commit  such  person  (not  being  a  Peer  of  the 
realm  or  Lord  of  Parliament)  to  the  custody  of  the  said  serjeant, 
without  bail  or  mainprize,  for  any  time  not  exceeding  twenty-four 
hours,  if  the  House  be  then  sitting,  and  if  not,  then  for  a  time 
not  exceeding  twenty-four  hours  after  the  hour  to  which  the 
House  stands  adjourned."  *  This  section  is  remarkable,  because, 
by  impliedly  providing  that  interested  witnesses,  who  have 
subscribed  the  petition,  shall  not  be  examined,  it  lays  down  a 
rule  different  from  that  which,  since  Lord  Denman's  Act,'  has 
prevailed  in  courts  of  justice ;  but  the  distinction  between  the 
two  statutes  has  recently  become  of  no  real  importance,  since  it 
is  quite  clear  that,  imder  Lord  Brougham's  Act  of  1851,  the 
petitioners,  however  deeply  and  directly  they  may  be  interested 
in  the  election,  are  now,  in  common  with  the  sitting  member, 
competent  and  compellable  to  give  evidence  on  either  side.' 

§  1162.  The  Act  for  regulating  election  committees  further 
deserves  notice  as  furnishing  the  only  instance  of  the  House  of 
Commons,  or  of  any  committee  of  that  House,  being  speciJicaUy 
authorised  by  the  Legislature  to  cause  an  oath  to  be  administered.^ 


*  §§  94 — 97  provide,  among  other  things,  the  mode  by  which  the  expenses 
of  witnesses  shall  be  taxed  and  paid.  '  6  <b  7  Vict.,  c.  85. 

M4  A  15  Vici,  c  99,  §  2,  cited  post,  §  1217. 

*  11  &  12  Vict,  c.  98,  §  84,  enacts,  that  "  where  in  this  Act  anything  is 
required  to  be  verified  on  oath  to  the  House  of  Commons,  it  shall  be  lawful 
for  the  derk  of  the  House  of  Ck>mmons  to  administer  an  oath  for  that  pur- 
pose, or  an  affidavit  for  such  purpose  may  be  sworn  before  any  justice  of  the 
peace  or  Master  of  the  High  Court  of  Chancery."  §  85  enacts,  that  any 
penoo  giving  false  evidence  under  the  Act,  shall  be  liable  to  the  penalties  of 
perjury. 
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It  is  true  that  by  virtue  of  the  Act  of  1851  to  Amend  the  Law  of 
Evidence  *  the  House  of  Commons  and  its  respective  committees 
would  seem  to  be  empowered,  in  common  with  every  other 
"  Court,*'  to  administer  an  oath  to  all  such  witnesses  as  are 
legally  called  before  them ;  but  it  may  well  be  doubted  whether 
this  result  was  contemplated  by  all  the  members  who  supported 
that  valuable  measure.  That  the  House  of  Commons  prior  to 
the  year  1851  should  not,  excepting  with  reference  to  election 
petitions,  have  enjoyed  the  power  of  administering  oaths  to 
witnesses,  intrusted  as  that  power  is  to  every  justice  of  the  peace 
and  insignificant  commissioner,  is  certainly  a  curious  historical 
fact;  but  the  anomaly  was  productive  of  but  little  practical  evil; 
for,  although  the  giving  false  testimony  before  the  House  of 
Commons  did  not  render  the  witness  liable  to  the  penalties  of 
perjury,  it  subjected  him  to  punishment  as  guilty  of  a  breach  of 
privilege ;  and  many  cases  may  be  found  in  the  Journals,  where 
parties,  who  have  stated  falsehoods,  or  prevaricated,  or  suppressed 
the  truth,  or  refused  either  to  answer  questions,  or  to  produce 
documents  in  their  possession,  have  been  given  into  the  custody 
of  the  serjeant-at-arms,  or  even  committed  to  gaol.* 

§  1163.  The  Act  of  3  &  4  Will.  4,  c.  41,  determines  the  mode 
by  which  witnesses  are  forced  to  attend  before  the  Judicial  Conh 
mittee  of  the  Privy  Council,  and  enacts,  in  §  19,  that  the  President 
of  the  Council  may  require  the  attendance  of  any  witnesses,  and 
the  production  of  any  deeds,  evidences,  or  writings,  by  writ  to  be 
issued  by  him  in  the  same  form,  as  nearly  as  may  be,  as  that  in 


>  14  A  15  Vi<5t.,  c.  99,  §  16,  cited  post,  §  1254. 

s  At  the  commenoement  of  «aoh  session,  the  two  following  reaolntioiis  are 
passed  by  the  House : — 

Ist  *'  That  if  it  shall  appear  that  any  person  hath  been  tampering  wkh 
any  witness,  in  respect  to  his  evidence  to  be  given  to  this  House,  or  any 
oommittee  thereof,  or  directly  or  indirectly  hath  endeavoured  to  deter  or 
hinder  any  person  from  appearing  or  giving  evidence,  the  same  is  decbred 
to  be  a  high  crime  and  misdemeanor ;  and  tiiis  House  will  proceed  with 
the  utmost  severity  against  such  offender." 

2nd.  '^  That  if  it  shall  appear  that  any  person  hath  given  false  evidence 
in  any  case  before  this  House,  or  any  committee  thereof,  this  House  wiH 
proceed  with  the  utmost  severity  against  such  offender."  See  May,  Law  of 
Pari.  245. 
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which  a  writ  of  subpcBna  ad  testificandum,  or  of  subpoena 
daces  tecum  is  now  issued  by  the  Court  of  Queen's  Bench ;  and 
that  every  person  disobeying  such  writ,  so  to  be  issued  by  the 
president,  shall  be  considered  as  in  contempt  of  the  Judicial 
Committee,  and  shall  also  be  liable  to  the  same  penalties  and 
consequences  as  if  such  writ  had  issued  out  of  the  Court  of 
Qoeen's  Bench;  and  may  be  sued  for  such  penalties  in  that 
coort. 

$1163  A.  In  the  Courts  of  Probate,  which  have  recently  been 
established  in  England  and  Ireland,  the  attendance  of  witnessed 
and  the  production  of  documents  are  enforced  by  writs,  which  the 
Coorts  are  respectively  authorised  to  issue,  and  which  resemble  as 
nearly  as  possible  the  ordinary  writs  of  subpoena  ad  testificandum, 
and  subpoena  duces  tecum,  now  issued  by  any  of  the  Superior 
Courts  of  law ;  and  every  person  disobeying  any  such  writ  shall 
be  considered  as  in  contempt  of  the  Court,  and  also  be  liable  to 
forfeit  a  sum  not  exceeding  1001/  The  Courts  of  Probate  are 
fcrther  empowered  to  punish  all  persons  guilty  of  such  contempt^ 
in  the  same  manner  as  the  Court  of  Chancery  might  do  in  any 
suit  or  matter  depending  therein.* 

§  116dB.  The  new  Court  for  Divorce  and  Matrimonial  Causes 
''  Aay,  under  its  seal,  issue  writs  of  subpoena  or  subpoena  duces 
tecom,  commanding  the  attendance  of  witnesses  at  such  time  and 
I^e  as  shall  be  therein  expressed ;  and  such  writs  may  be  served 
in  «iy  part  of  Great  Britain  or  Ireland;  and  every  person 
wnred  with  such  writ  shall  be  bound  to  attend,  and  to  be  sworn 
•ad  give  evidence  in  obedience  thereto,  in  the  same  manner  as  if 
it  iiad  been  a  writ  of  subpoena  or  subpoena  duces  tecum  issued 
from  any  of  the  mid  Superior  Courts  of  Common  Law  [at  West- 
nanster]  and  served  in  Great  Britain  or  Ireland."* 

'  20  A  21  Vict,  c.  77,  §  24  ;  20  A  21  Vict.,  c.  79,  §  29,  Ir.  The  sub- 
posna  18  written  or  printed  on  parchment,  and  may  include  the  names  of  any 
amnber  of  witnesses.  See  Rules  for  Oi  of  Prob.  in  contentiona  bnainess, 
r.  29,  and  Forms,  Nos.  17,  18,  19,  &  20. 

*  20  *  21  Vict.,  c  77,  §  25  ;  20  A  21  Vict.,  a  79,  §  30,  Ir. 

'  50  <b  21  Vict,  0.  86,  §  49. 
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§  1164.  The  attendance  [of  witnesses  before  the  EccleHostiecd 
Courts  is  required  by  a  comptdsoryy  which  is  an  instrument  some- 
what in  the  nature  of  a  subpoena.*  If  the  witness  on  the  return 
of  this  process  does  not  appear,  the  Court  may  pronounce  him 
contumacious ;'  and  on  certifying  the  same  to  the  Lord  Chancellor 
within  ten  days,  a  writ  de  contumace  capiendo  will  issue,  unless 
the  party  be  a  Peer  or  Lord  of  Parliament,  or  a  member  of  the 
House  of  Commons,  whereupon  he  will  be  arrested  and  detained 
in  custody,  until  he  either  submit  to  the  Court,  or  be  absolved  or 
discharged  by  order  of  the  ecclesiastical  judge.'  His  expenses, 
however,  must  be  tendered  or  paid  by  the  party  calling  him,  as  in 
civil  proceedings  before  the  common-law  courts.*  The  Act  for 
better  enforcing  Church  Discipline,'  which  authorises  bishops  to 
issue  commissions  of  inquiry  into  the  grounds  of  any  charge  or 
report  against  clerks  in  holy  orders,  and  which  empowers  bishops 
to  take  ulterior  proceedings  against  such  clerks,  reserving  to  the 
latter  the  right  of  appeal  to  the  provincial  Court  of  Appeal,  pro- 
vides in  §  17  that  *'  it  shall  be  lawful,  in  any  such  inquiry,  for 
any  three  or  more  of  the  commissioners,  and  in  any  such  pro- 
ceeding, for  the  bishop,  or  for  any  assessor  of  the  bishop,  or  for 
the  judge  of  the  Court  of  Appeal  of  the  province,  to  require  the 
attendance  of  such  witnesses,  and  the  production  of  such  deeds, 
evidences,  or  writings,  as  may  be  necessary;  and  such  bishop, 
judge,  assessor,  and  commissioners  respectively,  shall  have  the 
same  powers  for  these  purposes  as  now  belong  to  the  Consistorial 
Court  and  to  the  Court  of  Arches  respectively."  So  the  Act 
of  6  &  7  Vict.,  c.  62,  provides,  in  §  2,  that  any  two  or  more  of  the 
commissioners  appointed  under  that  Act  to  inquire  into  the 
mental  capacity  of  archbishops  or  bishops,  may  ''require  the 
attendance  of  such  witnesses  as  may  be  necessary;  and  such 
commissioners  respectively  shall  have  the  same  powers  for  this 
purpose  as  now  belong  to  the  Consistorial  Court  and  the  Court  of 
Arches,  respectively." 


*  3  Bum's  EcoL  Law,  310. 

*  WyUie  v,  Mott,  1  Hagg.  Ea  R  34. 
'  2  &  3  Will  4,  c.  93,  §  1. 

*  Ayliffe,  Pareig.  636  ;  1  Ought.  121  ;  3  Bum's  Eool  Law,  309. 

*  3  A  4  Vict,  c  86. 


CHAP.  I.]  COUBT  OF  ADBORALTY— COURTS-MARTIAL.  1041 

§1165.  The  mode  of  enforcing  the  attendance  of  witnesses 
before  the  High  Court  of  Admiralty  is  regulated  by  the  Act  of 
3  &  4  ^ct.,  c.  65,  which»  by  §  9,  provides,  that  the  judge  of  that 
court,  or  any  commissioner  appointed  in  pursuance  of  that  Act, 
may  require  the  attendance  of  any  witnesses,  and  the  production 
of  any  deeds,  evidences,  books,  or  writings,  by  writ  to  be  issued 
by  snch  judge  or  commissioner,  in  such  and  the  same  form^  or  as 
nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad  testifi* 
candom,  or  of  subpoena  duces  tecum,  is  now  issued  by  the  Court 
of  Queen's  Bench ;  *  and  that  every  person  disobeying  any  such 
writ  so  to  be  issued  by  the  said  judge  or  commissioner,  shall  be 
conndered  as  in  contempt  of  the  said  High  Court  of  Admiralty, 
and  may  be  punished  for  such  contempt  in  the  said  court. 

§  1166.  The  annual  Mutiny  Acts  provide,  that  all  witnesses,  as 
well  ctvil  as  military,  who  are  required  to  attend  CourU-martial^ 
whether  military  or  marine,  shall,  in  the  case  of  general  courts- 
martial,  be  duly  summoned  by  the  Judge  Advocate-General,  or 
his  deputy,  or  the  person  officiating  as  such ;  and  in  the  case  of 
all  other  courts-martial,  by  the  President  of  the  court ;  and  in 
either  case,  if  the  witness  so  summoned  shall  not  attend,  or 
attending  shall  refuse  to  be  sworn,  or  shall  not  produce  documents 
under  his  control  required  to  be  produced,  or  being  sworn  shall 
refuse  to  give  evidence,  or  to  answer  all  such  questions  as  the 
Court  may  legally  demand  of  him,  he  shall  be  liable  to  be  attached 
in  the  Court  of  Queen's  Bench  in  London  or  Dublin,  or  Court  of 
Session  or  other  court  of  law  in  Scotland  or  elsewhere,  in  the  like 
manner  as  if  he  had  disobeyed  a  subpoena  or  other  similar  process 
in  such  last-mentioned  courts.' 

§  1167.  The  Act  of  6  &  7  Will.  4,  c.  106,  provides  for  the 
attendance  of  witnesses  before  the  court  of  the  Vice-Warden  of 
the  Stannaries^  and  enacts,  in  §  0,  that  the  service  of  every  writ  of 
subpoena  to  attend  and  give  evidence  hereafter  to  be  issued  out 
of  either  side  of  the  court  of  the  Vice-Warden,  and  served  upon 
any  person  in  any  part  of  England  or  Wales,  shall  be  as  valid 


'  See  In  18  the  Glory,  7  Ec.  &  Mar.  Caa.  262. 

'  See  17  *  18  Vict.,  o.  4,  §15  ;  17  4j  18  Vict.,  c.  6,  §  17. 
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and  effectual  in  law,  and  shall  entitle  the  party  suing  out  the  same 
to  all  and  the  like  remedies  by  action  or  otherwise,  as  if  the  same 
had  been  served  within  the  jurisdiction  of  the  court  of  the  Vice- 
Warden  ;  and  that,  in  case  the  person  so  served  shall  not  appear 
according  to  the  exigency  of  the  writ,  the  court  of  the  Vice- 
Warden,  upon  oath  or  affirmation  to  be  taken  in  open  court,  or 
affidavit  of  the  personal  service  of  such  writ,  may  transmit  a 
certificate  of  such  default,  under  the  seal  of  the  court,  to  the 
Court  of  Queen's  Bench  at  Westminster ;  and  the  last-mentioned 
court  shall  proceed  against,  and  punish  by  attachment  or  other* 
wise,  according  to  the  course  and  practice  of  that  court,  the  person 
so  having  made  default,  in  such  and  the  like  manner  as  the  same 
court  might  have  done,  if  such  person  had  neglected  or  refused 
to  appear  in  obedience  to  a  writ  of  subpoena  issued  to  compel  the 
attendance  of  witnesses  out  of  such  last-mentioned  court.  §  10 
provides,  that  the  Court  of  Queen's  Bench  shall  not,  in  any 
such  case  as  aforesaid,  proceed  against  or  punish  any  person,  nor 
shall  any  such  person  be  liable  to  any  action  for  having  made 
default  by  not  appearing  to  give  evidence  in  obedience  to  any 
such  writ  of  subpoena,  unless  it  shall  appear  to  the  Court  of 
Queen's  Bench  that  a  reasonable  and  sufficient  sum  of  money,  to 
defiray  the  expenses  of  coming  and  attending  to  give  evidence, 
and  of  returning  therefrom,  had  been  tendered  to  him,  at  the 
time  when  the  writ  of  subpoena  was  served  upon  him. 

§  1168.  The  Act  of  13  &  14  Vict,  c.  43,  contains  y&rj  similar 
provisions  to  those  just  cited,  for  the  purpose  of  compelling 
witnesses,  who  live  out  of  the  jurisdiction,  to  attend  either  before 
the  Court  of  Chancery  of  the  Cownty  Palatine  of  Lancaster ^  or 
before  the  registrar  of  that  court  as  well  in  his  capacity  of 
examiner  as  in  that  of  master,  or  before  any  commissioners 
appointed  by  that  court  for  the  examination  of  witnesses.*  Some* 
what  similar  enactments  are  also  contained  in  "  the  High  Peak 
Mining  Customs,  and  Mineral  Courts  Act,  1851,"'  for  the  pur* 
pose  of  compelling  witnesses  to  attend  before  the  Barmote  Courts 
in  Derbyshire. 


»  3ee  §§  17  A  18.  M4  &  15  Vici,  c  94,  §§  31,  40. 
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{ 1169.  The  attendance  of  witnesses  before  coroners  is  provided 
for  by  statute  7  &  8  Vict.,  c,  92,  §  17,  which  enacts,  that  "if  any 
person,  having  been  duly  summoned  as  a  juror,  or  witness  to  give 
evidence  upon  any  coroner's  inquest,  as  well  of  liberties  and 
franchises  contributing  to  the  county  rates,  as  of  counties,  cities, 
Bnd  boroughs,  shall  not,  after  being  openly  called  three  times, 
appeo  and  serve  as  such  juror,  or  appear  and  give  evidence  on 
nich  iiKjuest,'*  the  coroner  may  impose  on  him  a  fine  not  exceeding 
forty  ek^ngs ;  and  the  Act  then  provides,  "  that  nothing  therein, 
contaijied  shall  be  construed  to  affect  any  power  now  by  law 
vestecl  in  the  coroner,  for  compelling  any  person  to  appear  and 
giTe  evidence  before  him  on  any  inquest  or  other  proceeding,  or 
for  puiishing  any  person  for  contempt  of  court,  in  not  so  appear- 
ing and  giving  evidence,   or  otherwise."     This  proviso,  in  its 
present  general  form,  might  have  ])een  well  spared,  since  the 
leaving  undefined  power  in  the  hand$  of  petty  officers  can  seldom 
be  productive  of  real  benefit  to  the  public,  and  may  often  furnish 
an  odious  mode  of  annoying  and  oppressing  particular  individuals. 
Still  some  proviso  was  necessary,  in  order  to  leave  unaffected  the 
Act  of  6  &  7  Will.  4,  c.  89,  which,  after  authorising  coroners,  in 
tlie  first  five   sections,  to    order   medical   toitnessea  to  attend 
inquests,  &c.,  and  enabling  such  witnesses  to  claim  a  certain 
remoneration  for  their  attendance,*  enacts,  in  §  6,  that,  where  any 
order  for  the  attendance  of  any  medical  practitioner  has  been 
personally  served  upon   him,  or  where,  'though  not  personally 
served,  it  has  been  received  by  him  in  sufficient  time  to  be  obeyed, 
or  where  it  has  been  served  at  his  residence ; — ^in  all  these  cases, 
the  medical  man  shall,  in  case  of  disobedience,  forfeit  the  sum  of 
five  poundsy  upon  complaint  made  by  the  coroner,  or  any  two  of 

^  The  fee  to  which,  in  Great  Britain,  a  legally  qualified  medical  prac* 

titkoo'  is  entitled,  for  attending  to  give  evidence  at  an  inquest,  is  one 

gimiea,  and  for  nift.bing  a  post-mortem  examination  of  the  deceased,  either 

with  or  without  an  analysis  of  the  contents  of  the  stomach  or  intestines,  and 

for  attending  to  give  evidence  thereon,  is  two  guineas.     See  §  3,  and 

Sdiednk  to  the  Act     These  sums  must  now  be  paid  to  the  medical  man  by 

the  coroner  inunediately  after  the  termination  of  the  proceedings  at  any 

inquest,  and  the  coroner  will  be  repaid  out  of  the  oounty  rates  or  borough 

ftrnd ;  7  Will  4  &  1  Vict.,  c.  68,  §§  2,  3.    See,  as  to  the  Irish  regulations, 

9*  10  Vici,  c  37,  §§  22,  28,  32—35,  44,  and  Sched.  C. 
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the  jury,  before  two  justices  having  jurisdiction  in  the  place  where 
the  inquest  was  held,  or  in  the  parish  where  the  medical  practi- 
tioner resides  ;  and  the  justices  are  required,  upon  such  complamt, 
to  adjudicate  thereon,  and  if  the  medical  man  does  not  show  good 
cause  for  not  having  obeyed  the  order,  to  enforce  the  penalty  by 
distress  and  sale  of  his  goods. 

§  1170.  The  mode  of  compelling  witnesses  to  attend  before  the 
Court  of  Bankruptcy  is  now  regulated  by  the  Bankrupt  Law 
Consolidation  Act,  1849,*  which,  by  §  100,*  empowers  the  Court, 
before  adjudication,  to   summon  before  it  any  person  whom  it 
shall  believe  capable  of  giving  any  information  concerning  the 
trading  of,  or  any  act  of  bankruptcy  committed  by,  the  supposed 
bankrupt;  and  to  require   such  person  to  produce  any  books, 
papers,  deeds,  writings,  and  other  documents  in  his  custody, 
possession,  or  power,  which  it  may  deem  necessary  to  establish 
such  trading,  or  act  pf  bankruptcy.    After  the  adjudication  of 
bankruptcy,  the  Court  is  further  empowered,  by  §  120,*  to  summon 
any  person  known  or  suspected  to  have  any  of  the  bankrupt's 
estate  in  his  possession,  or  who  is  supposed  to  be  indebted  to  the 
bankrupt,  or  whom  it  may  believe  capable  of  giving  information 
concerning  the  person,  trading,  dealings,  or  estate  of  the  bank- 
rupt, or  concerning  any  act  of  bankruptcy  committed  by  him,  or 
any  information  material  to  the  full  disclosure  of  his  dealings ; 
and  to  require  such  person  to  produce  any  books,  papers,  deeds, 
writings,  or  other  documents  in  his  custody  or  power,  which  may 
appear  to  the  Court  necessary  to  the  verification  of  his  deposition, 
or^to  the  full  disclosure  of  any  of  the  matters  into  which  the 
Court  is  authorised  to  inquire.    If  the  person  so  summoned  shall 
neglect  to  attend  at  the  time  appointed,  having  no  lawful  impedi- 
ment made  known  to  the  Court  at  the  time  of  its  sitting,  and 
allowed  by  it,  the  Court  may,  by  warrant,  direct  him  to  be  appre- 
hended and  brought  before  it  for  examination. 

>  12  &  13  Vict.,  a  106.  The  Act  of  20  &  21  Vict,  c  60,  Ir.,  contains 
similar  provisions  respecting  the  attendance  of  witnesses  before  <'  The  Ck>nrt 
of  Bankruptcy  and  Insolvency"  in  Ireland. 

2  See  20  &  21  Vict.,  c  60,  §  126,  Ir. 

'  See  id.  §  808. 
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§  1171.  Under  these  sections  it  has  been  held,  first,  that  if  a  party 
be  summoned  to  attend  the  Coiprt  at  a  certain  place  and  hour,  it  is 
iiis  duty  not  only  to  go  to  that  place  at  the  time  appointed,  bat  to 
wait  Uiere  until  he  be  examined,  or  until  his  attendance  be  dis- 
pensed with ;  and,  secondly,  that,  if  he  disobey  a  summons,  direct- 
ing him  to  appear  at  a  meeting,  and  to  bring  a  certain  deed  with 
him,  be  may  be  legally  apprehended  on  a  warrant,  authorising  the 
constable  to  bring  him  before  the  commissioners  ''to  be  examined 
as  aforesaid,  and  to  produce  the  said  deed ;  *'  for  although  the 
words  employed  in  the  Act  are  simply  ''  to  be  examined  as  afore- 
said," yet  these  words  by  necessary  intendment  mean,  that  the 
party  should  be  compelled  by  warrant  to  do  all  that  he  was 
required  to  do  by  summons ;  and,  therefore,  if  the  summons 
require  him  to  produce  a  document,  the  warrant  should  contain 
a  similar  requisition.^  The  commissioners,  however,  will  not 
be  justified  in  issuing  their  warrant,  unless  a  reasonable  time  has 
interyened  between  the  service  of  the  summons,  and  the  time 
when  the  attendance  was  required ;  *  but  it  seems  that  they  need 
not  have  information  on  oath  of  the  service  of  the  summons 
before  they  issue  their  warrant,  though  if  they  take  this  step, 
when  in  &ct  the  summons  has  not  been  served,  they  render 
tibemselves  liable  to  an  action.* 

§  1172.  It  is  not  necessary,  as  in  serving  writs  of  subpoena,^ 
that  in  all  cases  the  summons  should  be  served  personaUy  on  the 
witness ;  but  if  it  be  shown  by  affidavit,  to  the  satisfaction  of 
the  Court,  that  the  witness  to  whom  any  summons  is  directed 
is  keeping  out  of  the  way,  and  cannot  be  personally  served  there- 
with, and  that  due  pains  have  been  taken  to  effect  such  service, 
the  Court  may  order,  by  indorsement  upon  the  smnmons,  that 
the  delivery  of  a  copy  to  the  wife,  or  servant,  or  some  adult 
inmate  of  the  house  or  family  of  the  party,  at  his  usual  or  last 
known  place  of  abode  or  business,  and  explaining  the  purport 
thereof  to  such  wife,  servant,  or  inmate,  shall  be  equivalent  to 

'  Wright  t.  Maude,  10  M.  &  W.  527  ;  2  DowL  K  S.  617,  S.  0. 
-  Gioooock  V.  Cooper,  8  B.  &  0.  211  ;  2  M.  &  R.  78,  S.  C.     The  ques- 
tion of  reasonable  time  is  for  the  jury,  id.     See  ante,  §  30. 
»  LL  .  '  Ante,  §  1124. 
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personal  service ;  and  the  service  of  such  summons  in  pursuance 
of  such  order  shall  be  of  the  same  force  and  effect  as  if  the  party 
to  whom  the  summons  was  directed  had  been  personally  served 
therewith.* 

§  1173.  The  Bankrupt  Act  further  enacts,  in  §  122,  thi^  upon 
the  appearance  of  any  person  stf/mmoned  or  brought  before  the 
Court  upon  warrant,  or  if  any  person  be  present  at  any  sitting  of 
the  Court,  the  Court  may  examine  him  upon  oath,  either  by  word 
of  mouth,  or  by  interrogatories  in  writing,  concerning  the  person, 
trade,  dealings,  or  estate  of  any  bankrupt,  or  concerning  any  act 
of  bankruptcy  by  any  bankrupt  committed,  and  may  reduce  into 
writing  his  answers,  and  such  answers  so  reduced  into  writing  he 
is  required  to  sign  and  subscribe ;  while  §  260  provides,  that  if 
any  such  person  shall  refuse  to  be  sworn,  or  shall*refu8e  to 
answer  any  lawful  question  put  by  the  Court,  or  shall  not  fully 
answer  any  such  question  to  the  satisfaction  of  the  Court,'  or 
shall  refuse  to  sign  and  subscribe  his  examination  when  reduced 
into  writing,  (not  having  any  lawful  objection  allowed  by  the 
Court),  or  shall  not  produce  any  books,  papers,  deeds,  writings, 
and  other  documents  in  his  custody  or  power  relating  to  any  of 
the  matters  under  inquiry,  which  he  is  required  by  the  Court  to 
produce,  and  to  the  production  of  which  he  shall  not  state  any 
objection  allowed  by  the  Court,  the  Court  may  by  warrant^ 
commit  him,  in  London  to  the  Queen's  prison,  or  in  the  country 
to  such  prison  as  it  shall  think  fit,  there  to  remain  without  bail, 
imtil  he  shall  submit  himself  to  such  Court  to  be  sworn,  and  full 
answers  make  to  its  satisfaction,  to  all  such  lawful  questions  as 
shall  be  put  by  the  Court,  and  sign  and  subscribe  such  examina* 
tion,  and  produce  such  books,  papers,  deeds,  writings,  and  other 
documents  in  his  custody  or  power,  to  the  production  of  which  no 
such  objection  as  aforesaid  has  been  allowed.    Under  this  last 


'  12  &  13  Vict.,  c.  106,  5  121. 

'  See  Ex  parte  Bradbury,  14  Com.  B.  16. 

»  §  261  enacts,  that  "  if  any  person  be  oommitted  by  the  Court  for 
refusing  to  answer,  or  for  not  fully  answering  any  question  put  to  him 
by  the  Court,  such  Court  shall  in  its  warrant  of  commitment  specify  every 
such  question.'^ 
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sectioD,  die  Court  has  no  power  to  commit  a  witness  for  refusing 
to  read  certain  entries  in  a  ledger ;  for  it  is  impossible  to  say  that 
a  request  to  read  an  entry  in  a  book  is,  either  in  form  or  sub- 
stance, a  question.'  So,  if  a  witness  be  summoned  to  produce  a 
deed,  and  refuse  to  do  so,  he  cannot  be  committed  for  not 
answering  satisfactorily,  but  the  warrant  must  state  that  the  non- 
pit)daction  of  the  deed  was  the  groimd  of  the  commitment.^ 
Still,  if  a  witness  refuse  to  produce  his  books  in  order  to  refresh 
his  memory,  and  is  thereby  prevented  from  answering  questions, 
he  may  be  committed  for  not  answering  satisfactorily,  such 
conduct  being  tantamount  to  a  refusal  to  answer.*  §  260  also 
empowers  the  Court  to  summon  the  bankrupts  wife^  and  renders 
her  liable,  in  case  of  disobedience,  to  the  same  penalty  as  is 
incurred  by  other  refractory  witnesses. 

§1174.  It  is  further  provided,  by  §  250,  that  every  person 
summoned  to  attend  before  the  Court  as  a  person  known  or  sus* 
pected  to  have  any  of  the  estate  of  the  bankrupt  in  his  possession, 
or  who  is  supposed  to  be  indebted  to  the  bankrupt,  shall  have 
such  costs  and  charges  as  the  Court  in  its  discretion  shall  think 
fit;  and  every  witness  summoned  to  attend  before  the  Court 
shall  have  his  necessary  expenses  tendered  to  him,  in  like 
manner  as  is  now  by  law  required  upon  service  of  a  subpoena  to 
a  witness  in  an  action  at  law.  By  the  joint  operation  of  §  7  of 
the  Act  of  14  &  15  Vict.  c.  83,  and  §  13  of  the  Bankrupt  Act, 
the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery  "  have 
the  like  power  of  summoning  and  compelling  attendance,  and  of 
examination,  and  of  enforcing  obedience  to  examination  and  to 
aoy  order  duly  made,  whether  relating  to  any  examination  or  to 
any  other  matter,  and  of  requiring  and  compelling  the  production 
of  books,  papers,  deeds,  writings,  and  other  documents,  and  have 
the  Uke  power  of  commitment,  as  is  by  the  Bankrupt  Act  given 
to  the  Court  of  Bankruptcy." 

1 1175.  The  mode  of  summoning  witnesses  before  the  InsoV 

'  Isaac  V.  Impey,  10  B.  &  0.  442  ;  4  0.  <fe  P.  113,  S.  C. 
'  Ex  parte  Frowd,  Mon.  t  M<Ar.  269. 
'  In  re  Dale,  Men.  t  M'Ar.  271,  n.  a. 
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vent  Debtors  Court,  is  mainly  regulated  by  §  27  of  1  &  2  Vict, 
c.  110,  which  enacts,  among   other  things,  that  the  Court  or 
any  commissioner  thereof  acting  under  the  powers  of  that  Act, 
may  administer  oaths,  and  examine  all  parties  and  witnesses 
upon  oath  for  the  purposes  of  that  Act,  and  shall  have  the  same 
powers  of  compelling  the  attendance  of  witnesses  both  before 
the  Court  and  before    any   acting  commissioner  thereof>  and 
before  an  officer  of  the  Court  or  examiner  as  thereinafter  men- 
tioned,* and  before  such  justices  as  are  thereinafter  mentioned,* 
and  of  requiring  and  compelling  the  production  of  books  and 
writings,  as  are  possessed  by  any  of  the  superior  courts  at  West- 
minster;' and  may  order  any  prisoner,  who  shall  be  a  necessary 
and  material  witness  in  any  matter  pending  in  the  court,  to  be 
brought  before  the  Court  or  commissioner,  or  officer,  or  examiner, 
or  justices,  as  often  as  shall  be  requisite;  and  that  the  Court,  or 
any  acting  commissioner  thereof,  shall  have  the  power  of  com- 
mitting all  persons  guilty  of  any  contempt  of  the  Court  to  the 
Queen's  prison,*  or  to  tho  common  gaol  of  any  coimty  in  which 
such  person  shall  be,  or  shall  usually  reside:  Provided,  that 
nothing  therein   contained  shall  extend  to  the  compelling  the 
attendance  of  any  witness,  unless  the  party,  on  whose  behalf 
such  witness  shall  be  required  to  attend,  shall  have  previously 
tendered  to  such  witness  such  allowance  for  expenses  for  his 
attendance,  as  in  the  judgment  of  the  Court  or  of  a  commissioner 
thereof  shall  appear  to  be  reasonable*    §  66,  after  re-enacting 
that,  in  case  any  assignee  or  other  person  shall  disobey  any  rule  or 
order  of  the  Court  duly  made  for  enforcing  the  purposes  and  pro- 
visions of  that  Act,  the  Court  may  order  the  person  so  offending 
to  be  arrested  and  committed  as  for  contempt  to  the  Queen's 
prison,^  or  to  the  common  gaol  of  any  county,  city,  or  place, 
where  he  shall  be  or  usually  reside,  there  to  remain  without  bail 
until  he  shall  fulfil  the  duty  required,  or  until  the  Court  shall 


^  As  to  their  powers,  see  §§  62,  63,  74  of  the  Act 
'  As  tQ  their  powers,  see  §§  70,  72,  et  seq.,  of  the  Act 
^  The  process  used  is  a  writ  of  subpoena,  purporting  to  bo  witueased  by 
the  chief  comnussiouor  of  the  Insolvent  Debtors'  Court,  and  actually  signed 
by  the  clerk  of  that  court.     It  resembles  the  ordinary  subpoena. 
*  5  d:  6  Vict,  c.  22.  *  Id. 
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make  order  to  the  contrary; — ^provides,  that  nothing  therein 
contained  shall  authorise  a  commissioner  of  the  Court  acting 
out  of  court  upon  summons  to  commit  any  person  for  disobedience 
of  any  order  of  the  Coiui;,  or  of  any  commissioner  thereof.  §  107 
enacts,  that  the  justices  mentioned  in  the  Act  shall  have  the  same 
powers  of  compelling  the  attendance  of  witnesses,  and  of  requiring 
and  compelling  the  production  of  books,  papers,  and  writings  for 
the  purposes  of  the  Act,  as  are  given  to  the  Court  and  the  com- 
missioners, subject  to  such  provisions  and  limitations  as  the  same 
are  made  subject  to ;  and  in  all  cases  where  the  duplicate  of  any 
petition  and  schedule  shall  have  been  lodged  with  the  clerk  of  the 
peace  or  his  deputy,  or  with  the  town-clerk  or  other  officer  in  the 
manner  mentioned  in  §  106,  such  clerk  of  the  peace  or  his 
deputy,  or  such  town-clerk  or  other  officer,  is  thereby  authorised 
to  issne  all  such  subpoenas  imder  the  Act  as  may  be  requisite,  in 
each  of  which  the  names  of  not  more  than  four  persons  shall 
be  inserted,  and  to  receive  for  such  subpoena  from  the  person 
requiring  the  same,  the  sum  of  two  shillings  and  sixpence,  and 
no  more. 

§  1176.  Besides  the  above  powers,  the  commissioners  of  the 
Insolvent  Debtors'  Cowcty  have  now,  by  virtue  of  the  Act  of 
10  &  11  Vict.,  c.  102,'  like  powers  for  enforcing  the  attendance 
of  mtnesses,  in  all  matters  of  insolvency  and  debt  imder  the 
Acts  of  5  &  6  Tict.,  c.  116,  7  &  8  Vict.,  c.  96,  and  8  &  9  Vict, 
c.  137,  as  were  formerly  exercised  by  the  commissioners  of  bank- 
rupts under  the  same  Acts ; '  provided  the  debtor  or  defendant 


'  See  §§  4,  6,  8. 

'  As  to  these,  see  7  &  8  Vict.,  o.  96,  which,  amending  the  Act  of  5  <k  6 
^ict,  c.  116,  empowers  paitiea  not  subject  to  the  bankrupt  laws  to  petition 
^  protection  firom  process  ;  and  then  enacts,  in  §  5,  that  npon  such  peti- 
tion being  filed,  the  conmiissioneT  shall  possess  the  like  power  and  authority 
to  compel  the  attendance  of,  and  to  examine,  such  petitioner  and  his  wife, 
ttd  eveiy  person  known  or  suspected  to  have  any  of  the  property  of  such 
petitioner  in  his  possession,  or  who  is  supposed  to  be  indebted  to  such 
petitioner,  and  every  person  whom  the  commissioner  belieyes  capable  of 
Sivmg  tny  information  concerning  the  person,  trade,  business,  calling, 
detlingB  or  property  of  such  petitioner,  or  any  information  material  to  the 
^  disdosore  of  the  dealings  of  such  petitioner,  and  to  enforce  both  obedience 
to  tudi  examinatiou,  and  the  production  of  books,  deeds,  papers,  writings, 
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shall  have  resided  for  the  last  six  months  mthin  twenty  miles  of 
the  London  Post-office. 

§  1177.  The  mode  of  compelling  witnesses  to  attend  before  the 
Comity  Courts,  is  mainly  regulated  by  the  Act  of  9  &  10  Vici, 
c.  95,  which  after  enacting  in  §  85,  that  '^  either  of  the  parties  to 
the  suit  or  any  other  proceeding  under  this  Act  may  obtain,  at  the 
office  of  the  '  registrar '  *  of  the  court,  summonses  to  witnesses,  to  be 
served  by  one  of  the  bailiffs  of  the  court,  with  or  without  a  clause 
requiring  the  production  of  books,  deeds,  papers,  and  writings  in 
their  possession  or  control ;  "  and  that,  "  in  any  such  summons 
any  number  of  names  may  be  inserted ; " — goes  on  to  provide,  by 
§  86,  "  that  every  person  on  whom  any  such  summons  shall  have 
been  served,  either  personally  or  in  such  other  manner  as  shall  be 


and  other  documents,  as  by  any  law  now  in  force  relating  to  banknipts  are 
possessed  by  the  several  courts  authorised  to  act  in  the  prosecution  of  fiats  in 
bankruptcy  touching  the  seizure  of  property,  and  the  examination  of  any 
bankrupt  or  other  person  under  a  fiat  in  bankruptcy.     See  also  §  63  of  the 
same  Act.     See  further  8  &  9  Vict.,  c  127,  which  is  an  Act  for  better 
securing  the  payment  of  smaU  debts,  and  which  enacts,  in  §  18,  ^'  that  either 
of  the  parties  to  the  suit  or  any  other  proceeding  before  any  such  oonunissioner 
or  in  any  such  court  may  obtain  summonses  to  witnesses,  to  be  served  by  a 
messenger  or  bailiff,  with  or  without  a  clause  reqtiiring  the  production  of 
books  and  writings  in  their  possession  or  control ;  and  in  any  such  summons 
any  number  of  names  may  be  inserted  ;  and  every  person  on  whom  any  such 
summons  shall  be  personally  served  within  the  jurisdiction  of  the  Court,  and 
to  whom,  at  the  same  time  payment  or  tender  of  his  expenses  shall  hare 
been  made,  on  such  scale  of  allowance  as  shall  be  from  time  to  time  settled 
by  the  Court  of  Bankruptcy  or  judge  of  any  such  court  as  aforesaid,  as  the 
case  may  be,  with  the  approval  of  one  of  Her  Majesty's  principal  Secretaries 
of  State,  and  who  shaU  refuse  or  neglect,  without  sufficient  cause,  to  appear, 
or  to  produce  any  books  or  writings  required  by  such  summons  to  be 
produced  ;  and  also  every  person  present  in  court  who  shall  be  required  to 
give  evidence,  and  who  shall  refuse  to  be  sworn  or  give  evidence,  shall 
forfeit  and  pay  such  fine,  not  exceeding  five  pounds,  as  the  conmiiBsioner  or 
judge  shaU  set  on  him ;  and  payment  of  such  fine  shall  be  enforced  in  like 
manner  as  payment  of  any  debt  recovered  by  judgment  of  any  court  of 
competent  jurisdiction ;    and  the  whole  or  any  part  of  such  fine  in  the 
discretion  of  the  judge,  after  deducting  the  costs,  shall  be  applicable  toward 
indemnifying  the  party  injured  by  such  refusal  or  neglect,  and  the  remainder 
thereof  shall  be  applicable  to  the  expenses  of  the  court  in  Which  the  fine  was 
imposed."  '  See  19  &  20  Vict.,  c  108,  §  8. 
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directed  by  the  general  rules  or  practice  of  the  Courts/  and  to 
whom,  at  the  same  time,  payment  or  a  tender  of  payment  of  his 
expenses  shall  have  been  made,  on  such  scale  of  allowance  as 
shall  be  from  time  to  time  settled  by  the  general  rules  of  practice 
of  the  Court,'  and  who  shall  refuse  or  neglect,  without  sufficient 
cause,  to  appear,  or  to  produce  any  books,  papers,  or  writings 
required  by  such  simimons  to  be  produced ;  and  also  every  person 
present  in  court  who  shall  be  required  to  give  evidence,   and 
who  shall  refuse  to  be  sworn  and  give  evidence,  shall  forfeit 
and  pay  such  fine,  not  exceeding    ten  potmds,  as   the  judge 
shall  Bet  on  him;   and  the  whole  or  any  part  of  such  fine, 
in  the  discretion  of  the  judge,  after  deducting  the  costs,  shall 
be  applicable  toward  indemnifying  the  party  injured  by  such 
refusal  or  neglect,  and  the  remainder  thereof  shall  form  part 
of  the  general  fund  of  the  court  in  which  the  fine  was  im- 
posed."   The  Act  contains  no  provision  respecting  witnesses 
who  live  beyond  the  jurisdiction  of  the  Court,  but  in  these  cases, 
the  practice  is  for  the  registrar  to  transmit  the  summons  to  the 
baiM  of  the  district  in  which  the  witness  resides,  and  the  process 
is  then  served  like  an  ordinary  foreign  summons.'    The  legality 
of  this  practice  may  possibly  be  questionable. 

§  1178.  The  Coimty  Courts,  like  the  Insolvent  Debtors*  Court, 
have  also  now  jurisdiction  in  certain  cases  of  insolvency  and  debt 
which  were  formerly  under  the  jurisdiction  of  the  courts  of  bank- 
mptcy ;  and  in  these  cases  they  may  exercise  such  powers  for 
enforcing  the  attendance  of  witnesses  as  were  heretofore  exercised 
by  the  commissioners  of  bankrupts.^ 

§  1179.  By  the  Act  of  6  &  7  Vict.,  c.  18,  §§  85,  50,  and  51, 


*  Under  the  County  Court  Ruleii  45  and  58,  the  service  may  be  either 

personal  or  by  delivering  the  summons  '^  to  some  person,  apparently  sixteen 

yean  old,  at  the  house,  or  place  of  dwelling,  or  place  of  business "  of  the 

;  but  no  place  shall  be  deemed  his  place  of  business,  unless  he  be  the 

or  one  of  the  masters  of  it. 

'  Ante,  |i.  998,  n.  2. 

'  See  and  compare  County  Court  Kules,  12,  24,  58,  and  74  ;   and  qu., 
MM  to  the  power  of  the  judges  to  make  the  last  rule. 
'  10  ds  11  Yict,  c.  102,  §§  4,  6,  8.     See  ante,  §  1176. 
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revising  barristers  are  empowered  to  require^  by  summons  under 
their  hands,  the  attendance  of  assessors,  overseers,  and  relieving 
and  other  parish  officers,  who,  in  the  event  of  their  disobedience, 
are  liable,  upon  proof  of  the  service  of  the  summons,  to  be  fined 
by  the  barristers  any  sum  not  exceeding  five  pounds,  nor  less  than 
twenty  shillings.' 

§  1180.  The  attendance  of  witnesses  before  arbitrators  is  regu* 
lated  in  England  by  §§  39  and  40  of  3  &  4  Will.  4,  c.  42,  and  in 
Ireland  by  §§  63  and  64  of  3  &  4  Vict.,  c.  105 ;  which  sections 
respectively  enact,  that,  where  any  reference  shall  have  been  made 
by  any  rule  of  court,  or  judge's  order,  or  order  of  Nisi  Frius  in 
any  action,  or  by  any  submission  to  reference  containing  an  agree- 
ment that  it  shall  be  made  a  rule  of  court,  the  Court  by  which 
such  rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  agreement,  or  any  judge,  may,  by  rule  or  order,  command  the 
attendance  and  examination  of  any  person,  or  the  production  of 
any  documents,  mentioned  therein ;  and  the  disobedience  of  such 
rule  or  order  shall  be  deemed  a  contempt  of  Court,  if,  in  addition 
to  the  service  of  the  same,  an  appointment  of  the  time  and  place 
of  attendance,  signed  by  one  at  least  of  the  arbitrators,  or  by  the 
tmipire,  before  whom  the  attendance  is  required,  shall  also  be 
served,  either  together  with,  or  after  the  service  of,  such  rule  or 
order :  Provided  that  every  person  whose  attendance  is  required} 
shall  be  entitled  to  the  like  conduct-money,  and  payment  of 
expenses,  and  for  loss  of  time,  as  upon  attendance  at  any  trial; 
that  the  application  made  to  the  Court  or  judge  for  such  rule  or 
order,  shall  set  forth  the  county  where  the  witness  is  residing  at  * 
the  time,  or  satisfy  the  Court  or  judge  that  he  cannot  be  found; 
and  that  no  person  shall  be  compelled  to  produce,  under  any  such 
rule  or  order,  any  writing  or  other  document  that  he  might  have 
withheld  at  a  trial,  or  to  attend  on  more  than  two  consecutive 
days,  to  be  named  in  the  order. 

§  1181.  Under    the  Act  to    encourage  the  establishment  of 
district  courts  and  prisons,  certain  disputes  may  be  referred  to 


^  See  also  the  Irish  Act  of  13  «Sr  14  Vict,  c.  69,  §§  56  is  57. 
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ftrbitratioD,  and  in  that  event,  the  arbitrator  is  empowered  to 
gammon  before  him  such  persons  as  he  may  require,  and  to 
examine  them  npon  oath.*  So,  official  referees,  under  the  Metro- 
politan  Buildings'  Act,  may,  by  their  summons  in  writing,  sealed 
with  the  seal  of  the  registrar  of  metropolitan  buildings,  require 
the  attendance  of  any  person  to  give  evidence  and  to  produce 
docaments ;  and  in  the  event  of  disobedience,  the  party  may  be 
proceeded  against  as  for  a  contempt  of  court,  provided  he  has 
been  paid  or  tendered  his  expenses,  and  has  been  served,  in 
addition  to  the  summons,  with  an  appointment  of  the  time  and 
place  of  attendance,  signed  by  at  least  one  of  the  referees.' 

§  1182.  It  has  been  stated  in  a  former  part  of  this  work,'  that 
under  the  provisions  of  the  Acts  of  13  Geo.  3,  c.  63,  1  Will.  4, 
c.  22,  and  3  &  4  Vict.,  c.  105,  §  66,  the  judges  at  Westminster  and 
Dublm  respectively  are  authorised  to  grant  writs  of  mandamus 
or  commissions  to  the  judges  of  India,  of  the  colonies,  and  of 
other  places  under  her  Majesty's  dominion,  empowering  them  to 
examine  witnesses  in  certain  cases ;  and  §  2  of  the  second  named, 
and  §  67  of  the  last  named  Act,  respectively  provide,  that  when- 
ever any  such  writ  or  commission  shall  issue,  ^'  the  judge  or  judges, 
to  whom  the  same  shall  be  directed,  shall  have  the  like  power  to 
compel  and  enforce  the  attendance  and  examination  of  witnesses, 
as  the  Court,  whereof  they  are  judges,  does  or  may  possess  for 
that  purpose  in  causes  or  suits  depending  in  such  court."  It  has 
farther  been  shown,^  that  each  of  the  Superior  Courts  at  West- 
minster, the.  Court  of  Common  Pleas  at  Lancaster,  and  the  Court 
of  Pleas  at  Durham,  and  the  several  judges  thereof,  may,  under 
§  4  of  1  Will.  4,  c.  22,  and  each  of  the  Superior  Courts  at  Dublin, 
and  the  several  judges  thereof,  may,  under  §  69  of  3  &  4  Vict., 
e.  105,  order  witnesses  within  the  jurisdiction  of  the  court  wherein 
in  action  shall  be  dependiug,  to  be  examined  on  interrogatories  or 
otherwise  before  the  Master  of  the  court,  or  such  other  person  as 
shaU  be  appointed ;  and  §  5  of  the  former,  and  §  70  of  the  latter 
Act  proyide,  that  when  any  rule  or  order  shall  be  made  for  this 


•546  Vict,  a  63,  §  32.  »  7  &  8  Vict.,  c.  84,  §  86. 

'  Ante,  ^  466—479.  *  Ante,  §  472. 
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sioner  or  commissioners,  and  to  be  examined  under  such  com- 
mission ;  and  it  shall  be  lawful  for  the  Court  or  judge  to  whom 
such  application  shall  be  made,  by  rule  or  order  to  command  the 
attendance  and  examination  of  any  person  to  be  named,  or  the 
production  of  any  writings  or  documents  to  be  mentioned,  in  such 
rule  or  order/'  The  same  Act  further  enacts,*  that  "upon  the 
service  of  such  rule  or  order  upon  the  person  named  therein,  if 
he  or  she  shall  not  appear  before  such  commissioner  or  commis- 
sioners as  aforesaid  for  examination,  or  to  produce  the  writings  or 
documents  mentioned  in  such  rule  or  order,  the  disobedience  to 
such  rule  or  order  shall,  if  the  same  shall  happen  in  England  or 
in  Ireland,  render  the  person  disobeying  subject  and  liable  to 
such  pains  and  penalties,  as  he  or  she  would  be  subject  and  liable 
to  by  reason  of  disobedience  to  a  writ  of  subpoena  in  England  or 
in  Ireland ;  and  if  such  disobedience  shall  happen  in  Scotland,  it 
shall  be  competent  to  the  Lord  Ordinary  on  the  bills,  upon  an 
application  made  to  him,  by  or  on  behalf  of  any  party  suing  out 
such  commission,  and  upon  proof  of  such  disobedience  made 
before  him,  to  direct  the  issue  of  letters  of  second  diligence, 
according  to  the  forms  of  the  law  of  Scotland,  to  be  used  against 
the  person  disobeying  such  rule  or  order."  The  Act  then  further 
provides,'  that  "  every  person,  whose  attendance  shall  be  so 
required,  shall  be  entitled  to  the  like  conduct-money  and  payment 
of  expenses  and  for  loss  of  time,  as  for  and  upon  attendance  at 
any  trial  in  a  court  of  law;  and  that  no  person  shall  be  compelled 
to  produce  under  such  rule  or  order  any  writing  or  other  docu- 
ment, that  he  or  she  would  not  be  compellable  to  produce  at  a 
trial,  nor  to  attend  on  more  than  two  consecutive  days,  to  be 
named  in  such  rule  or  order."  ^ 

§  1184.  The  Acts  of  11  «fe  12  Vict.,  c.  42,  and  11  &  12  Vict.,  c.  43, 
which  were  passed  in  the  year  1848,  contain  clauses  of  much 
importance,  as  regulating,  in  two  large  classes  of  cases,  the  mode 

>  6  &  7  Vici,  c.  82,  §  6.  ^  *  §  7- 

'  As  to  the  power  of  enforcing  the  attendance  of  witneasei  before  ezaminera 
appointed  to  take  evidence  in  Her  Mijesty's  dominionB  in  relation  to  civil  or 
oommeroial  matten  pending  before  foreign  tribunals,  see  19  &  20  Yiot, 
c.  113,  dted  ante,  §  494  a. 
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of  enforcing  the  attendance  of  witnesses  before  Justices  of  the 
Peace.    The  first-named  Act,  which  was  passed  to  facilitate  the 
performance  of  duties  by  magistrates  out  of  sessions  with  respect 
to  persons  charged  with  indictable  offences,  enacts,  in  §  16,  that  ^'if 
it  shall  be  made  to  appear  to  any  Justice  of  the  Peace  by  the  oath 
or  affirmation  of  any  credible  person,  that  any  person  within  the 
jarisdiction  of  such  justice  is  likely  to  give  material  evidence  for 
the  prosecution,  and  will  not  voluntarily  appear  for  the  purpose  of 
being  examined  as  a  witness  at  the  time  and  place  appointed  for 
the  examination  of  the  witnesses  against  the  accused,  such  justice 
may  and  is  hereby  required  to  issue  his  suminons '  to  such  person, 
under  his  hand  and  seal,  requiring  him  to  be  and  appear  at  a 
time  and  place  mentioned  in  such  summons  before  the  said 
justice,  or  before  such  other  justice  or  justices  of  the  peace  for 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  place, 
as  shall  then  be  there,  to  testify  what  he  shall  know  concerning 
the  charge  made  against  such  accused  party ;  and  if  any  person 
so  smnmoned  shall  neglect  or  refuse  to  appear  at  the  time  and 
phce  appointed  by  the  said  summons,  and  no  just  excuse  shall  be 
offered  for  such  neglect  or  refusal,  then  (after  proof  upon  oath  or 
affinnation  of  such  summons  having  been  served  upon  such 
person,  either  personally  or  by  leaving  the  same  for  him  with 
some  person  at  his  last  or  most  usual  place  of  abode)  it  shall  be 
kwfdl  for  the  justice  or  justices,  before  whom  such  person  should 
have  appeared,  to  issue  a  warrant*  imder  his  or  their  hands  and 
seals,  to  bring  and  have  such  person  at  a  time  and  place  to  be 
therein  mentioned,  before  the  justice  who  issued  the  said  sum- 
mons, or  before  such  other  justice  or  justices  of  the  peace  for 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  place 
as  shall  then  be  there,  to  testify  as  aforesaid,  and  which  said 
warrant  may,  if  necessary,  be  backed  as  hereinbefore  is  men- 
tioned,^ in  order  to  its  being  executed  out  of  the  jurisdiction  of 
the  justice  who  shall  have  issued  the  same ;  or  if  such  justice 
^lall  be  satisfied  by  evidence  upon  oath  or  afi&rmation  that  it  is 
prcbabk  that  such  person  will  not  attend  to  give  evidence  without 
being  compelled  so  to  do,  then,  instead  of  issuing  such  summons, 

*  See  form  in  Sched.  to  Act,  LI.         ^  See  form  in  Sched.  to  Act,  L  2. 
'  As  to  the  backing  of  these  warrants,  see  post,  §  1186. 

3  T 
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it  shall  be  lawful  for  him  to  issne  his  warranV  in  the  first  instance , 
and  which,  if  necessary,  may  be  backed  as  aforesaid  ; '  and  if  on 
the  appearance  of  such  person  so  summoned  before  the  said  last- 
mentioned  justice  or  justices,  either  in  obedience  to  the  said 
summons,  or  upon  being  brought  before  him  or  them  by  yirtue 
of  the  said  warrant,  such  person  shall  refuse  to  be  examined 
upon  oath  or  afi&rmation  concerning  the  premises,  or  shall  refuse 
to  take  such  oath  or  affirmation,  or,  having  taken  such  oath  or 
affirmation,  shall  refuse  to  answer  such  questions  concerning  the 
premises  as  shall  then  be  put  to  him,  without  offering  any  just 
excuse  for  such  refusal,  any  justice  of  the  peace  then  present,  and 
having  there  jurisdiction,  may  by  warrant '  under  his  hand  and 
seal  commit  the  person  so  refusing  to  the  common  gaol  or  house 
of  correction  for  the  county,  riding,  Uberty,  city,  borough,  or 
place  where  such  person  so  refusing  shall  then  be,  there  to 
remain  and  be  imprisoned  for  any  time  not  exceeding  seven  days, 
unless  he  shall  in  the  mean  time  consent  to  be  examined,  and  to 
answer  concerning  the  premises.'* 

§  1185.  The  Act  of  11  &  12  Vict.,  c.  43,— which,  subject  to  gome 
exceptions  to  be  presently  mentioned,^  relates  to  summary  convic- 
tions and  orders  by  justices  out  of  sessions, — contains,  in  §  7, 
similar  provisions  for  enforcing  the  attendance  of  witnesses; 
excepting  only  that,  before  the  justice  can  issue  his  warrant  for 
the  apprehension  of  a  witness  who  has  disobeyed  a  summons, 
proof  upon  oath  or  affirmation  must  be  given,  that  "  a  reasonable 
sum  was  paid  or  tendered  to  the  witness  for  his  costs  and 
expenses  in  that  behalf." 

§  1186.  If  the  witness,  against  whom  any  warrant  shall  be 
issued  under  either  of  these  Acts,  shall  not  be  found  within  the 
jurisdiction  of  the  justice  issuing  the  same,  or  *'if  he  shall 
escape,  go  into,  reside,  or  be,  or  be  supposed  or  suspected  to  be, 
in  any  place  beyond  such  jurisdiction,  whether  in  England, 
Wales,  Ireland,  Scotland,  or  the  Channel  Islands,  any  justice  or 
other  officer,  within  whose  jurisdiction  the  witness  shall  be,  or  be 


>  See  form  in  Sched.  to  Act,  L  3.  'See  post,  §  1186. 

'  See  form  in  Sched.  to  Act,  L  4.  *  Post,  §  1187. 


CHAP.  L]       attendance  OP  WITNESSES  BEFORE  JUSTICES.  1059 

supposed  to  be,  may, ''  upon  proof  alone  being  made  on  oath  of 
the  handwriting  of  the  justice  issuing  such  warrant/*  make  an 
indorsement'  on  the  same,  authorising  its  execution  within  his 
jnnsdiction ;  and  the  warrant  so  backed  may  then  be  executed  as 
if  it  had  originally  issued  in  such  last-mentioned  place.' 

$  1187.  It  has  been  stated  just  above,  that  the  Act  of  11  &  12 
Vici,  0. 43,  does  not  apply  to  all  summary  convictions  and  orders. 
The  main  exceptions  are  pointed  out  in  §  35'  of  the  Act,  and 
eonsist  of  orders  of  removal ;  orders  with  respect  to  lunatics ; 
informations,  complaints,  and  other  proceedings  under  any  Act 
relating  to  the  excise,  customs,  stamps,  taxes,  or  post-office ; 
bastardy  orders  and  warrants ;  and  proceedings  under  the  statutes 
which  regulate  the  labour  of  children  in  factories.  With  respect, 
however,  to  orders  of  removal  and  bastardy  orders,  justices  may 
enforce  the  attendance  of  witnesses  by  summons  and  warrant 
under  7  &  8  Vict.,  c.  101,  §  70,  which  enacts,  that,  "  in  any 
proceedings  to  be  had  before  justices  in  petty  or  special  sessions, 
or  out  of  sessions,  under  the  provisions  of  that  Act,  or  of  any  of 
the  Acts  required  to  be  construed  as  one  Act  therewith,"  *  (that 
is,  5  &  6  Vict,  c.  57 ;  4  &  5  Will.  4,  c.  76  ;  5  &  6  Will.  4,  c.  69  ; 
6  i  7  Will.  4,  c.  96 ;  1  &  2  Vict.,  c.  56,  §§  118—122 ;  1  &  2  Vict., 
^"'^'^■~^~~^—- ■»^— ^^  ^■^■^^  ■       ^— ^— »— .— ^— ^.^iii— ^j^^— .^^ 

*  See  fonn  in  Sched.  to  11  <b  12  Vict.,  c.  42,  K. 

Ml  (k  12  Vict,  c.  42,  §§  11—16  ;  11  «fe  12  Vict.,  c.  43,  §§  3,  7. 

^  Which  enacts,  that  '^  nothing  in  this  Act  shall  extend  or  be  construed 
to  extend  to  any  warrant  or  order  for  the  removal  of  any  poor  person,  who 
18  or  shall  become  chargeable  to  any  parish,  township,  or  place  ;  nor  to  any 
ooiD{damiB  or  orders  made  with  respect  to  lunatics,  or  the  expenses  incurred 
for  the  lodging,  maintenance,  medicine,  clothing,  or  care  of  any  lunatic  or 
innne  peison  ;  nor  to  any  information  or  complaint  or  other  proceeding 
under  or  by  virtue  of  any  of  the  statutes  relating  to  Her  Majesty's  revenue 
ci  excise  or  customs,  stamps,  taxes,  or  post-office  ;  nor  shall  an3rthing  in 
this  Act  extend  or  be  construed  to  extend  to  any  complaints,  orders,  or 
winants  in  misters  of  bastardy  made  against  the  putative  father  of  any 
bistard  diild^  save  and  except  such  of  the  provisions  aforesaid  as  relate  to 
the  hacking  of  warrants  for  compelling  the  appearance  of  such  putative 
&tiier,  or  warrants  of  distress,  or  to  the  levying  of  sums  ordered  to  be  paid, 
or  to  the  imprisonment  of  a  defendant  for  non-payment  of  the  same  ;  nor 
shall  anything  in  this  Act  extend  to  any  proceedings  under  the  Acts  of  Par- 
himent  regulating  or  otherwise  relating  to  the  labour  of  children  and  young 
pefsons  in  mills  or  factories.''  <  §  74  ;  5  «fe  6  Vict,  c.  67,  §  18. 

8t2 
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c.  25,  §  2 ;  7  Will.  4  &  1  Vict.,  c.  60 ;  and  2  &  3  Vict.,  c.  84, 
except  so  far  as  the  provisions  of  any  former  Act  shall  have  been 
expressly  altered  or  amended  by  the  provisions  of  any  subsequent 
Act), ''  if  any  party  to  such  proceedings  request  that  any  person 
be  summoned  to  appear  as  a  witness  in  such  proceedings,  it  shall 
be  lawful  for  any  justice  to  summon  such  person  to  appear,  and 
give  evidence  upon  the  matter  of  such  proceedings ;  and  if  any 
person  so  summoned  neglect  or  refuse  to  appear  to  give  evidence 
at  the  time  and  place  appointed  in  such  summons,  and  if  proof 
upon  oath  be  given  of  personal  service  of  the  sununons  upon  such 
person,  and  that  the  reasonable  expenses  of  attendance  were  paid 
or  tendered  to  such  person,  it  shall  be  lawful  for  such  justice,  by 
warrant  under  his  hand  and  seal,  to  require  such  person  to  be 
brought  before  him,  or  any  justice  before  whom  such  proceedings 
are  to  be  had ;  and  if  any  person  coming  or  brought  before  any 
such  justices  in  any  such  proceedings  refuse  to  give  evidence 
thereon,  it  shall  be  lawful  for  such  justices  to  commit  such  person 
to  any  house  of  correction  within  their  jurisdiction,  there  to 
remain  without  bail  or  mainprize  for  any  time  not  exceeding 
fourteen  days,  or  until  such  person  shall  sooner  submit  himself 
to  be  examined ;  and,  in  case  of  such  submission,  the  order  of 
any  such  justice  shall  be  a  sufficient  warrant  for  the  discharge  of 
such  person." 

§  1188.  So,  in  all  proceedings  under  the  Acts  "  regulating  or 
otherwise  relating  to  the  labour  of  children  and  young  persons 
in  mills  and  factories,"  magistrates  are  empowered  to  compel 
witnesses  to  attend  by  summons  and  warrant.* 

§  1189.  In  most  of  the  other  cases  excepted  out  of  the  Act  of 
11  &  12  Vict.,  c.  43,  the  Legislature,  while  authorising  the  justices 
to  summon  the  witness,  has  given  them  no  power  to  ismt  a 
warranty  but  has  enabled  them  to  ptmish  disobedience  by  the 
infliction  of  a  fine.    Thus,  the  recent  Act  for  consolidating  the 


»  7  &  8  Vict.,  c.  15,  §  49  ;  3  &  4  Will.  4,  c.  103,  §  38  ;  8  A  9  Vict, 
c.  29,  §§  36,  37,  amended  by  9  &  10  Vict,  c.  18,  and  10  ^  11  Vict,  a 
70.  Under  §  60  of  the  first-named  Act,  inspectors  and  sub-inspectora  may 
summon  witnesses,  the  form  of  the  summons  being  given  in  Sched.  D. 
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laws  of  the  customs  renders  a  witness  who  disobeys  the  summons 
of  a  justice  liable  to  such  penalty,  not  exceeding  50/.,  as  the 
jastice  shall  think  fit  to  impose.'  Somewhat  similar  clauses  are 
contained  in  the  statutes  which  respectively  relate  to  the  excise,' 
and  the  post  office;'  but  under  the  former  Act  the  penalty  is  fixed 
definitiyely  at  502.,  and  under  the  latter  at  10{.  A  fine  of  102.  is  also 
imposed  on  refractory  witnesses  by  several  other  statutes,  which, 
with  more  or  less  particularity,  relate  to  the  revenue.^  The  Acts 
wUch  now  regulate  proceedings  with  respect  to  lunatics,*  contain  no 
clause  enabling  magistrates  to  enforce  the  attendance  of  witnesses, 

'  16  dl?  17  Vict.,  c.  107,  §  274,  enacts,  that  '^  any  justice  before  whom 
any  complaint  or  infomiation  under  this  or  any  other  Act  relating  to  the 
ciutoms  shall  be  judicially  brought,  may  summon  any  person  required  as  a 
witness,  wherever  in  the  United  Kingdom  such  peison  shall  be  or  reside, 
to  appear  before  him  or  any  other  justice  or  justices  to  testify  what  ho  shall 
know  concerning  the  matter  of  such  complaint  or  information  ;  and  if  any 
penon  so  summoned  shall  refuse  or  neglect  to  appear  at  the  time  and  placo 
vppmied  by  such  summons,  and  no  just  excuse  shall  be  offered  for  such 
neglect  or  refusal,  then,  after  proof  upon  oath  or  affirmation  that  such 
Bommons  was  duly  served  upon  such  person,  either  personally  or  by  leaving 
the  asme  at  his  last  or  usual  place  of  abode,  or  on  board  any  ship  to  which 
sndi  person  may  belong,  o/  who  having  appeared  according  to  the  exigency 
of  aEOch  summons  shall  refuse  to  take  oath,  or,  if  a  quaker  or  other  person 
hsvbg  legal  power  to  make  affirmation,  refuse  to  affirm,  or  shall  refuse  to 
give  evidence,  or  to  answer  according  to  the  best  of  his  knowledge  and  belief 
any  legal  question  required  of  him,  such  person  shall  for  every  such  default 
or  offence  forfeit  such  sum  not  exceeding  fifty  pounds  as  such  justice  shaU 
•ee  fit"  »  7  &  8  Geo.  4,  c.  53,  §  74. 

'  7  WilL  4  <fe  1  Vict,  c.  36,  §  20,  enacts,  that  "  every  person  who  shall 
be  gammoned  as  a  witness  to  give  evidence  before  a  justice  of  the  peace,  or 
before  justices  at  sessions,  touching  the  matters  alleged  in  or  relating  to  an 
infonnation,  complaint,  appeal,  or  other  proceeding  depending  before  such 
jnstiee  or  justices  for  the  recovery  of  a  postage,  postage  debt,  or  penalty 
vnder  the  Post  Office  Acts,  who  shall  neglect  or  refuse  to  appear  before  such 
jnstiee  or  justices  at  the  time  and  place  to  be  for  that  purpose  appointed, 
without  a  reasonable  excuse  for  such  neglect  or  refusal,  to  be  allowed  by  such 
jostioe  or  justices,  and  every  person  so  summoned  who  shall  appear,  but 
shall  refuse  to  be  examined  and  give  evidence  before  such  justice  or  justices 
toadiing  the  matters  aforesaid,  shall  forfeit  ten  pounds." 

'  See  11  Geo.  4  ^e  1  WilL  4,  c.  64,  §  20,  as  to  beer-houses  ;  2  4^  3  WilL 
4,  c  120,  §  111,  and  16  &  17  Vict,  c.  88,  as  to  post-horses ;  50. Geo.  3, 
c  41,  §  32,  as  to  hawkers  and  pedlars;  52  Geo.  3,  c.  93,  Sch.  L,  rule  14, 
IS  to  game  certificates. 

*  8  &  9  Vict,,  c.  100  ;  IG  &  17  Vict,  cc.  96,  97. 
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either  by  warrant  or  fine;  and,  therefore,  in  cases  under  these 
Acts,  the  most  prudent,  if  not  the  only,*  course  for  the  parties  to 
adopt  is  to  summon  the  witness  in  the  first  instance,  and,  if  he 
refuses  to  attend,  to  direct  that  he  shall  be  served  with  a 
subpoena,  which  may  be  obtained  from  the  clerk  of  the  peace,  if 
the  witness  lives  within  the  jurisdiction^of  the  justices,  or  from 
the  Crown  Office,  if  he  resides  in  another  county.' 

§  1190.  Since  the  year  1848,  several  statutes  have  passed, 
which  authorise  justices  in  particular  inquiries  to  compel  the 
attendance  of  witnesses  by  summons  and  warrant,  as,  for  example, 
the  Act  of  12  &  13  Vict.,  c.  92,  §  17,  which  aims  at  the  more 
effectual  prevention  of  cruelty  to  animals.  Other  statutes,  again, 
adopt  the  system  of  fines ;  and  among  these  may  be  mentioned 
the  "City  of  London  Sewers  Act,  1848,"'  and  the  Act  for 
preventing  contagious  disorders  among  cattle,^ — the  one  fixing 
the  fine  at  twenty  shillings,  and  the  other  specifying  51.  as  the 
maximum  penalty.' 

§  1191.  Notwithstanding  the  general  language  of  the  Acts, 
which  empower  justices  to  compel  the  attendance  of  witnesses  by 
summons  and  warrant,  it  is  clear  that  they  can,  in  general,  only 
exercise  this  power  within  the  limits  of  their  own  jurisdiction ; 
and,  therefore,  whenever  the  witness  lives  beyond  such  limits, 
recourse  must  be  had,  either  to  the  cumbrous  system  of  backed 
warrants,*  or  to  the  Crown  Office  subpoena,  except  in  the  very 

*  See  2  Bum's  Justice,  by  Chitty,  447  ;  Diokenson's  Quarter  Sess.  127  ; 
Dalt  Just.  p.  441,  ed.  1697,  c.  169,  §  6  ;  id.  p.  24,  c.  6 ;  Evans  v.  Bees, 
12  A.  &  E.  55  ;  4  P.  &  D.  32,  a  0. 

^  See  B.  V.  Lydeard  St.  Lawrence,  11  A  &  E.  627,  per  Lord  Denm&n  ; 
K.  V.  Greenaway  and  K.  v,  Carey,  7  Q.  B.  126.  It  deserves  notice,  that  by 
15  Geo.  3,  c.  39,  any  justice  b  empowered  to  administer  an  oath  to  any 
person,  when  any  statute  directs  a  penalty  to  be  levied,  or  a  distress  to  be 
made,  provided  such  justice  be  acting  under  the  authority  of  such  statute  ; 
and,  possibly,  this  enactment  might  be  held,  by  implication,  to  empower  the 
justice  to  enforce  the  attendance  of  all  material  witnesses  by  summons  and 
warrant.     Sed  qu.  »  11  &  12  Vict,  c  163,  §  258. 

*  11  &  12  Vict.,  c.  107,  §  15,  continued  by  16  &  17  Vict.,  c.  62. 

*  For  another  instance,  see  16  t  17  Vict.,  c.  112,  §  66,  Dublin  Hackney 
Carriage  Act.  •  Ante,  §  1186. 
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few  instances,  where,  as  in  the  Acts  relating  to  the  excise/  and 
customs/  and  to  the  trade  of  tanners/  power  is  expressly  given 
to  the  justices  to  issue  process  beyond  their  jurisdiction. 

§  1192.  A  somewhat  important  provision  of  the  Irish  Statute, 
1  &  2  Will.  4,  c.  44,  may  here  be  mentioned.  §  8  enacts,  that 
it  shall  be  lawful  for  every  court  in  Ireland,  having  by  law  juris- 
diction  over  criminal  offences,  upon  proof  being  made  of  the 
senice,  either  personally,  or  at  the  residence  of  the  person 
required  to  attend,  of  any  summons  to  appear  and  give  evidence  in 
such  court  touching  any  offence,  to  impose  upon  the  person  so 
served,  in  case  of  his  disobeying  such  summons,  such  fine  as  the 
Court  shall  in  its  discretion  think  proper. 

§1103.  Several  Acts  of  Parliament  give  to  commissioners^ 
inspectors,  shenfGs,  and  other  officers,  more  or  less  stringent 
powers  to  enforce  the  attendance  of  witnesses  before  them. 
Thus,  whenever  it  is  necessary  [for  the  Commissioners  of 
Customs,  or  their  officers,  to  institute  an  inquiry  relating  to  any 
business  under  their  management,  they  are  empowered  to 
summon  any  person  required  as  a  witness  to  appear  before  them 
and  to  give  evidence  on  oath ;  and  if  such  person,  having  his 
reasonable  expenses  tendered  to  him,  refuses  to  attend,  or 
otherwise  misbehaves,  he  renders  himself  liable  to  a  penalty  of 
twenty  pounds.*  The  Poor  Law  Commissioners,  both  for  England 
and  Ireland,  and  the  inspectors  respectively  appointed  by  them, 
may  summon  any  person  for  the  purpose  of  being  examined  upon 
any  matter  under  their  control,  or  of  producing  or  verifying  any 
document  relating  to  such  matter;  and  in  the  event  of  such 
person  disobeying  such  summons,  or  refusing  to  give  evidence,  or 

*  7  &  8  Qeo,  4,  c.  53,  §  74,  empowers  the  commissioners  of  excise,  the 
jOftioeB,  and  oommissionerB  of  appeal,  to  summon  any  witness,  **  in  what- 
erer  part  of  the  United  Kingdom  he  may  reside  or  he." 

'  16  &  17  Vict,  c.  107,  §  274,  cited  ante,  p.  1061,  n.  1. 

'  41  Qea  3,  c.  53,  §  10,  enables  justices  to  summon  witnesses,  '^  although 
noih  persons  shall  not  at  the  time  of  such  summons  be  within  the  jiuisdic- 
tion  of  such  justices,"  ''  provided  that  no  person  shall  be  obliged  to  travel 
by  reaacQ  of  such  sunmions  more  than  six  miles." 

M6  &  17  Vici,  a  107,  §§  38,  39. 
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wilfully  altering,  suppressing,  concealing,  destroying,  or  refusing 
to  produce  any  such  document,  he  shall  be  deemed  guilty  of 
misdemeanor :  Provided  always,  that  no  person  shall  be  required 
to  travel  more  than  ten  miles  in  England,  or  twenty  miles  in 
Ireland,  from  his  place  of  abode ;  and  if  he  be  summoned  by  an 
English  inspector,  he  shall  be  allowed  his  expenses.^  The 
Commissioners  and  inspectors  under  the  Charitable  Trusts  Acts 
of  1853  and  1855,  possess  somewhat  similar  powers  for  enforcing 
the  attendance  of  particular  witnesses.'  The  Commissumers, 
too,  for  sale  of  incumbered  estates  in  Ireland  may,  by  sunmions 
under  their  seal,  require  witnesses  to  attend  before  them,  at  a 
time  and  place  to  be  mentioned  in  such  summons,  and  to  produce 
all  deeds  and  other  documents  relating  to  any  question  before 
them ;  and  if  such  witnesses  disobey  such  summons,  they  will  be 
liable  to  be  dealt  with  as  if  they  had  disobeyed  the  Irish  Court  of. 
Chancery." 

§  1194.  Again,  the  Iiiclomre  Commissioners^  or  any  assistant- 
conmiissioner,  may,  by  summons  under  the  seal  of  the  Com- 
mission, or  under  the  hand  of  such  assistant-commissioner, 
require  the  attendance  of  witnesses  before  themselves,  or  if 
the  summons  be  under  seal,  before  the  valuer ;  and  every  such 
witness,  in  case  of  disobedience,  or  other  misconduct  in  refusing 
to  be  sworn  or  to  give  evidence,  is  liable  to  a  penalty  not  exceed- 
ing ten  pounds,  to  be  levied  and  recovered  before  two  justices  of 
the  county  in  which  the  land  to  be  inclosed  is  situate ;  ^d  he  will 
also  be  deemed  guilty  of  misdemeanor;  but  he  must  be  paid 
or  tendered  the  reasonable  charges  of  his  attendance,  and  he 
need  not  travel  above  ten  miles  from  the  place  of  his  abode.^  So, 
when  landowners  refuse  to  treat  with  commissioners  of  sewers, 
these  last  may  issue  their  warrants  to  the  sheriff  to  impanel  a 
compensation  jury  to  attend  the  sessions;    and,  thereupon,  the 


»  10  &  11  Vici,  c.  109,  §§  11,  21,  26 ;  4  &  6  Will  4,  c.  76,  §§  13, 14  ; 
10  k  11  Vict,  c.  90,  §§  19,  20,  Ir.  ;  14  &  15  Vict.,  c.  68,  §§  16,  17,  Ir. 

2  See  and  compare  16  <b  17  Vict,  c.  137,  §§  10—14,  and  18  ^  19  Vict, 
c.  124,  §§  6—9.  »   12  &  13  Vict,  c.  77,  §  12. 

*  8  «fe  9  Vict.,  c.  118,  §§  9,  39,  40,  159,  164.  See  also  41  Geo.  3,  c. 
109,  §§  33,  34. 


CHAP.  I.]     COMMISSIONEBS — ^IRISH  COKTBOVERTED  ELECTIONS.     1065 

Clerk  of  the  Peace,  or  his  deputy,  shall  summon  all  such  persons 
as  shall  be  thought  necessary  to  be  examined  as  witnesses,  who, 
if  they  do  not  appear,  or  if  they  refuse  to  be  sworn  or  to  be 
examined,  without  lawful  excuse  to  be  allowed  by  the  sessions, 
shall  forfeit  a  sum  not  exceeding  five  pounds  for  every  such 
offence.'  So,  in  the  Act  passed  in  1843  to  enable  the  Crown  to 
acquire  lands  for  naval  purposes,  if  parties  refuse  to  treat  with  the 
commissioners  thereby  appointed,  the  sheriff,  under-sheriff,  or 
sheriff-depute,  as  in  the  last  case,  may  summon  a  compensation 
jury  to  attend  before  him ;  and  such  officer,  instead  of  the  Clerk 
of  the  Peace,  is  further  authorised  to  summon  the  witnesses, 
who,  if  they  disebey,  &c.,  are  liable  to  a  penalty  not  exceeding 
fifty  pounds,  to  be  imposed  by  some  justice  on  proof  of  the 
oflfence/  So,  under  "  the  Preliminary  Inquiries*  Act,  1851,"  the 
inspectors  appointed  by  the  Lords  Commissioners  of  the  Admi* 
ralty,  are  empowered  to  summon  any  persons,  whose  evidence  in 
their  judgment  shall  be  material ;  and  if  such  persons  wilfully 
neglect  or  refuse  to  attend  in  pursuance  of  such  summons,  or  to 
produce  such  documents  as  they  may  tmder  the  Act  be  required 
to  produce,  they  become  liable  to  a  penalty  not  exceeding  five 
pounds.'  So,  every  special  inspector  appointed  under  the 
Merchant  Shipping  Act,  1854,  may,  by  summons  under  his  hand, 
require  the  attendance  of  witnesses  before  him ;  and  every  person 
^0  refuses  to  obey  such  summons,  after  having  his  expenses 
tendered  to  him,  becomes  liable  to  a  penalty  not  exceeding  ten 
pounds.^ 

§  1195.  Where  camnvissionera  are  appointed  under  the  Act  of 
42  Geo.  3,  c.  106,  to  take  evidence  in  Ireland  respecting  Irish 
controverted  elections,  the  chairman  of  the  commission  is  em- 
powered,  at  aU  times,  by  warrant  under  his  hand  and  seal,  to 
send  for  all  persons,  papers,  and  records;  and  the  commissioners 
may  examine  the  witnesses  on  oath,  and  exercise  the  same  powers 
as  are  enjoyed  by  select  committees  of  the  House  of  Commons 


^3^4  Will  4,  c.  22,  §§  26,  27.     §  29  provides  by  whom  the  costs  of 
the  wibieBses  are  to  be  paid.     See  4  &  5  Vict.,  c.  45,  §§  13,  14. 
'  6  &  7  Vict.,  c  58,  §§  8,  13.  M4  «fe  15  Vict.,  c.  49,  §§  4,  6. 

Mr  &  18  Vict,,  c  104,  §  15. 
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in  controverted  elections.'  §  28  authorises  the  chairman,  ''  by 
warrant  under  his  hand  and  seal,  directed  to  any  one  or  more 
constable  or  constables,  or  to  any  other  person  or  persons 
specially  appointed  by  such  chairman,  to  summon  and  require  the 
attendance  of  any  witnesses  or  other  persons  before  the  commis- 
sioners, at  the  day  and  place  to  be  mentioned  in  the  warrant ; " 
while  §  29  enacts,  that  "  if  any  person  so  summoned  as  a  witness 
shall  neglect  or  refuse  to  attend,  without  lawful  excuse  to  be 
determined  by  the  said  commissioners,— or  if  any  witness  before 
such  commissioners  shall  prevaricate,  or  shall  otherwise  mis- 
behave in  giving  or  refusing  to  give  evidence, — or  if  any  person 
shall  be  guilty  of  any  contempt  or  misbehavioui*whatsoever  of  or 
towards  the  said  commissioners,  while  sitting  and  acting  in  the 
execution  of  their  said  commission,  the  said  chairman  of  the  said 
commissioners  shall,  and  he  is  hereby  empowered,  by  a  warrant 
under  his  hand  and  seal,  and  directed  to  the  gaoler  of  the 
common  gaol  of  the  county  or  place  in  which  the  said  commis- 
sioners shall  sit,  to  commit  such  person  (not  being  a  Peer  of  the 
realm  or  a  Lord  of  Parliament)  to  the  custody  of  the  said  gaoler, 
without  bail  or  mainprize,  for  any  time  not  exceeding  six  calendar 
months."  §  30  enacts,  that  "in  case  it  shall  be  requisite  to 
summon  any  member  of  Parliament  to  give  evidence  before  the 
said  commissioners,  who  shall  be  then  attending  his  duty  in 
Parliament,  the  chairman  of  the  commissioners  shall  certify  the 
same  to  the  Speaker  of  the  House  of  Commons,  who  shall  report 
the  same  to  the  House.'*' 

§  1106.  Commissioners  authorised  to  inquire  into  the  existence 
of  corrupt  practices  at  elections  for  members  of  Parliament  may, 
by  a  summons  under  their  hands  and  seals,  or  tmder  the  hand  and 
seal  of  one  of  them,  require  the  attendance  of  witnesses  and  the 
production  of  such  books,  papers,  deeds,  and  writings  as  they 


^  42  Geo.  3,  c.  106,  §  23.     See  ante,  §  1161. 

^  See  farther  as  to  commissionerB  empowered  to  try  official  persona  who 
have  been  guilty  of  offences  in  India,  24  Geo.  3,  o.  25,  §§  74,  75  ;  26  Greo. 
3,  c.  57  ;  as  to  examiners  appointed  to  take  depositions  de  bene  esse, 
24  Geo.  3,  c.  25,  §  81,  and  42  Qeo,  3,  c.  85,  §  3  ;  and  as  to  commissioneni 
appointed  imder  the  Act  for  regulating  the  care  and  treatment  of  Itmatics, 
8  &  9  Vici,  c.  100,  §§  100,  101. 
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may  deem  necessary ;  *  and  if  any  such  summons  be  disobeyed, 
the  commissioners  may  certify  the  default  to  one  of  the  superior 
Courts,  who  will  deal  with  the  offender  as  if  he  had  disobeyed 
an  ordinary  subpoena.' 

§  1197.  It  has  already  been  shown/  that  the  Superior  Courts  of 
Law  and  the  Superior  Judges  are  respectively  empowered,  by  rule 
or  order,  to  command  the  attendance  of  witnesses  before  a 
Master  of  those  Courts,  for  the  purpose  of  being  examined,  or  the 
production  of  any  documentSi  under  the  Act  of  1  Will.  4,  c.  42,  §  4 ;  ^ 
and  it  may  be  further  noticed,  that,  under  the  Common  Law  Pro- 
cedure Act,  1854,^  a  similar  mode  of  proceeding  may  be  adopted, 
whenever,  upon  the  hearing  of  any  motion  or  summons,  the  oral 
examination  of  any  witness  before  the  Master  is  directed,*  or 
whenever  a  person  who  refuses  to  make  an  affidavit,  is  ordered  to 
be  examined  upon  oath  before  a  Master,'  or  whenever  the  oral 
examination  of  a  party  who  has  omitted  to  answer  his  opponent  s 
written  interrogatories,  is  directed  to  take  place  before  a  Master," 
or  whenever,  at  the  instance  of  a  creditor,  a  judgment  debtor  is 
ordered  to  be  orally  examined  before  a  Master,  as  to  what  debts  are 
owing  to  him.*  The  Common  Law  Procedure  Act,  1852,*^  also  pro- 
vides, that  when  an  inquiry  respecting  the  amount  of  unliquidated 
damages  is  directed  to  be  had  before  a  Master,  "  the  attendance  of 
witnesses,  and  the  production  of  documents,  before  such  Master 
may  be  compelled  by  subpoena,  in  the  same  manner  as  before  a 
jury  upon  a  writ  of  inquiry."^*  It  seems  that,  at  Common  Law, 
the  Superior  Courts  have  no  power  to  enforce  the  attendance  of 
witnesses  before  a  Master.** 

§  1198.  It  were  an  easy  task  to  expand  to  a  tenfold  lengUi  the 
foregoing  summary  of  the  statutes  regulating  the  attendance 
of  witnesses;   but  it    is   hoped   that  what   has  already  been 

»  15  &  16  Vict,  a  57,  §  8.  »  §  12.  •  Ante,  §  1182. 

*  The  Irish  Act  3  4;  4  Viot.,  c.  105,  §  69,  contains  similar  provisions. 

^  17  <b  18  Vict.,  c.  125.  The  Irish  Act  19  <S:  20  Viot,  c.  102,  contains 
in  §§  51,  52,  53,  64,  58,  and  59,  similar  provisions. 

•  17  *  18  Vict,  a  125,  §§  46,  47.  '  Id.  §§  48,  49. 

»  Id.  §§  53,  54.  »  Id.  §  60.  "  15  &  16  Vict,  c.  76. 

"  {  94.  ^  Ma>oiigall  V.  NichoUs,  4  DowL  76,  per  Coleridge,  J. 
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said  will,  in  some  measure,  serve  two  purposes.  First,  it  will 
furnish  something  like  a  guide  to  the  practitioner,  in  ordinary 
cases,  where  witnesses  are  required  to  be  examined ;  and  secondly, 
it  may  suggest  the  expediency  of  amending  the  existing  law  to 
those  who  are  able  and  willing  to  effect  the  necessary  change.  No 
one  can  contemplate  the  infinite  variety  of  forms  of  proceeding, 
which  must  now  be  resorted  to  by  all  inferior  courts  and 
functionaries,  in  order  to  enforce  the  attendance  of  witnesses, 
mthout  recognising  the  advantages  that  would  accrue,  were 
the  Legislature  to  pass,  as  it  easily  might  do,  some  general 
Act,  which  should  render  the  practice  on  these  points  clear, 
simple,  and  uniform. 

§  1199.  In  order  to  encourage  witnesses  to  come  forward 
voluntarily,  they  are  not  only  protected  from  any  action  for 
defamation  with  respect  to  such  statements  as  they  may  make 
in  the  course  of  the  judicial  proceeding ;  ^  but — ^in  common  with 
parties,  barristers,  attorneys,  and,  in  short,  aU  persons  who 
have  that  relation  to  a  suit  which  calls  for  their  attendance,' 
— they  are  *  protected  from  arrest  upon  any  civil  process,  while 
going  to  the  place  of  trial,  while  attending  there  for  the  purposes 
of  the  cause,  and  while  returning  home ;  eundo,  morando,  et 
redeundo*  The  service  of  a  subpoena  or  other  process  is  not 
necessary  in  order  to  afford  the  witness  this  ^protection,  provided 
he  has  consented  to  come  without  such  service,^  and   actually 


>  Kevis  V.  Smith,  18  Com.  B.  126. 

'  The  privilege  does  not  apply  to  an  attorney's  clerk  attending  at  Judge's 
Chambers.     Phillips  v.  Pound,  7  Ex.  B.  881. 

'  Gr.  Ev.,  §  816,  slightly  as  to  six  lines. 

*  Meekins  v.  Smith,  1  H.  BL  636  ;  Walpole  v,  Alexander,  3  Doug.  45. 
In  ex  parte  Britten,  1  Mon.  D.  <k  D.  278,  the  husband  of  a  petitioner,  who 
accompanied  his  wife  to  the  Court  of  Review  to  attend  the  hearing  of  the 
petition,  was  held  to  be  privileged  from  arrest ;  since  being  liable  to  the  costs 
of  the  application,  he  had  such  a  relation  to  the  suit  as  fully  justified  his 
attendance. 

^  Arding  v.  Flower,  8  T.  B.  536,  per  Lord  Kenyon  ;  Ex  parte  Byne,  1 
Vcs.  <fe  B.  320 ;  Bishton  v.  Nisbett,  1  M.  <fe  Bob.  347,  per  Alderson  and 
Taunton,  Js.  But  see  Magnay  v.  Burt,  5  Q.  B.  393,  where  Tindal,  G.  J., 
observed  that  the  privilege  had  been  disallowed,  where  the  party  attended 
as  a  volunteer,  and  not  upon  process.     See  also  Salk.  544. 


CHAP.  I.]  WITNESSES — WHEN  PROTECTED  FROM  ARREST.  1069 

does  attend  in  good  faith ; '  and,  therefore,  the  privilege  extends 
to  a  witness  coming    from    abroad   without  a  subpoena.'     In 
determining  what  constitutes  a  reasonable  time  for  going,  staying, 
ind  returning,  the  Courts  are  disposed  to  be  liberal ;  and  pro- 
vided it  substantially  appears  that  there  has  been  n6  improper 
loitering  or  deviation  from  the  way,  they  will  not  strictly  inquire 
whether  the  witness  or  other  privileged  party  went  as  quickly  as 
possible  and  by  the  nearest  route.'    Thus  the  rule  of  protection 
has  been  held  to  apply,  where  a  witness,  two  hours  after  he  had 
left  the  court,  was  arrested  about  a  mile  off  in  the  direct  road  to 
his  house ;  *  where  a  defendant,  who  had  attended  his  cause  in 
the  morning,  went  to  a  tavern  near  the  court  in  the  afternoon,  to 
dine  with  his  attorney  and  witnesses ;  ^  where  a  party  had  been 
staying  for  some  days  at  a  coffee-house  near  the  court,  waiting  for 
the  trial  of  his  cause,  which  was  a  remanet,  but  was  not  in  the 
list  of  causes  for  the  day  on  which  the  arrest  happened  ;*  where  a 
party  attending  an  arbitration  was  arrested  during  an  adjourn- 
ment of  the  reference  from  one  period  to  another  of  the  same 
day ;  ^  where  a  witness,  in  a  cause  tried  on  Friday  afternoon,  was 
arrest^  in  the  assize  town  on  Saturday  evening,  as  she  was 
entering  a  stage  coach  which  was  to  convey  her  home ; '  where  a 
plaintiff,  on  leaving  court,  called  at  his  office  for  refreshment,  and 
then  on  his  way  home  went  to  his  tailor's,  in  whose  shop  he  was 
arrested ; '  and  even  where  a  witness  from  abroad,  on  finding  that 


*  MaekinB  v.  Smith,  1  H.  BL  687  ;  Walpole  v.  Alexander,  3  Doug.  46, 
per  Lord  Mansfield. 

^  Walpole  V.  Alexander,  3  Doug.  45  ;  Norris  i;.  Beach,  2  Johns.  294. 

'  Strong  V.  Dickenson,  1  M.  d;  W.  491,  per  Lord  Abinger  ;  Bicketts  v. 
Gnmey,  7  Price,  704,  per  Graham,  R  ;  WiUingham  v»  Matthews,  6  Taunt. 
358  ;  2  Manh.  57,  S.  C.  ;  in  re  M'Kone,  Lr.  Cir.  R  65  ;  Smythe  v.  BankB, 
4  Dan.  329. 

*  Selby  ff.  Hills,  8  Bing.  166.     See  Ex  parte  Clarke,  2  Dea.  <k  C.  09. 
^  lightfootv.  Cameron,  2  W.  BL  1113. 

*  Childenton  v,  Barrett,  11  East,  439  ;  Hurst's  case,  4  DalL  387. 

'  Ex  parte  Temple,  2  Yes.  &  B.  395  ;  Ex  parte  Enssell,  1  Rose,  278. 

*  Holiday  v.  Pitt,  2  Str.  986  ;  Gilb.  B.  308.  ''  There  she  was  direotly 
on  her  way  borne.  The  Court  did  not  decide  that  she  might  not  have  been 
arrested  at  the  assize  town  on  Saturday  morning."  Per  Alderson,  B.,  in 
Stnmg  V.  Dickenson,  1  M.  d;  W.  490. 

*  Pitt  «.  Coomee,  5  B.  &  Ad.  1078  ;  3  N.  <fe  M.  212,  S.  C.  ;   Luntly  r. 
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the  trial  was  postponed  till  the  next  sittings,  determined  to  wait  till 
it  came  on,  and  was  arrested  on  the  eighth  day  after  his  arrival/ 

§  1 300.  On  the  other  hand,  where  a  witness,  subpoenaed  out  of 
Chancery,  Was  arrested  three  days  before  the  time  fixed  for  his 
examination,  while  going  to  his  attorney's  office  to  look  at  the 
interrogatories  which  he  would  be  called  upon  to  answer ;'  where 
a  party,  having  come  &om  the  country  to  town  to  attend  an 
arbitration,  remained,  after  an  adjournment  of  the  reference  sine 
die,  till  the  expiration  of  the  fourth  day  of  an  approaching  term, 
in  expectation  of  a  motion  being  made  by  the  opposite  party 
relative  to  the  order  of  reference ;  *  and  where  an  attorney,  having 
been  arrested  during  the  afternoon  at  the  Auction  Mart  Coffee 
House,  swore  that,  having  professional  business  in  several  causes 
at  Westminster,  he  went  into  the  City  in  his  way  to  the  courts, 
but  omitted  to  state  either  where  his  house  was,  or  when  he  left 
home;^ — ^in  all  these  cases  the  Courts  have  refused  to  discharge 
the  party  out  of  custody.     So,  though  it  seems  that  a  witness 
who  comes  to  town  to  be  examined,  is  protected  from  arrest 
during  the  whole  time  that  he  bona  fide  remains  there  for  the 
purpose  of  giving  evidence,'  a  witness  living  in  London  is  not 
protected  in  the  interval  between  the  service  of  the  subpoena  and 
the  day  appointed  for  his  examination.*    Neither  can  the  privilege 
from  arrest  be  prolonged,  in  consequence  of  the  party's  inability 
to  return  home  for  want  of  pecuniary  means,'  though,  possibly,  if 
the  detention  has  been  caused  by  illness,  the  Court  will  consider 
this  circumstance  in  fixing  the  extent  of  the  protection.*    In  one 
case,   where  a  party  in  London,  being  summoned  to  attend  a 
reference  at  Exeter,  went,  three  days  before  the  time  of  meeting 
with  his  attorney  to  Clifton  where  his  wife  lived,  to  examine 

^  1  Or.  «fc  M.  579  ;  Aheame  v,  M*Guire,  2  Ir.^Eq.  R  43f  ;  Mahon  v. 

Mahon,  icL  440. 

^  Walpole  V,  Alexander,  3  Doug.  45.     See  also  Persse  v.  Perase,  5  H.  of 
L.  Cas.  671.  2  GibbB  v.  PhiUipeon,  1  Kuas.  &  Myl.  19. 

2  Spencer  v,  Newton,  6  A.  <b  R  623  ;  1  N.  &  P.  818,  S.  C. 

*  Strong  V.  Dickenson,  1  M.  <b  W.  488.    See  Walsh  v.  Wilson,  1  Ir.  Eq. 
R,  N.  S.,  610. 

»  Gibbs  V.  PhilUpson,  1  Russ.  &  MyL  19.  •  Id. 

'  Spencer  v.  Newton,  6  A.  &  E.  623  ;  1  N.  &  P.  818,  S.  C.  •  Id. 
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doctiments  necesBary  to  be  produced  before  the  arbitrator,  and 
was  arrested  on  the  second  day  before  he  had  completed  the 
arrangement  of  his  papers,  the  Courts  of  King's  Bench  and 
Ei^chequer  pronounced  opposite  decisions,  the  former  holding 
that  be  was  not,  the  latter  that  he  was,  privileged  from  arrest.' 

§  1201.  It  would  seem  that  in  general  this  protection  extends 
only  to  persons  arrested  on  civil  process,  for  against  criminal 
process  home  itself  is  no  protection.'  Whether  a  warrant  of 
commitine&t  issued  out  of  a  County  Court  would  be  regarded 
in  Hie  light  of  a  criminal  process,  so  as  to  justify  the  bailiff 
in  arresting  a  witness,  is  a  question  which,  after  discussion, 
has  been  left  undecided  by  the  judges.^  In  Ireland,  where  a 
witness  for  the  Crown,  attending  at  the  Quarter  Sessions,  was 
arrested  under  a  writ  of  commission  of  rebellion,  the  Court  out  of 
which  the  process  issued,  while  declining  to  express  any  opinion 
AS  to  whether  this  writ  was  in  the  nature  of  a  criminal  proceeding, 
discharged  the  witness  from  custody,  and  observed  that  it  was 
hi^y  essential  to  the  interests  of  the  public,  that  witnesses  in 
criminal  courts  of  justice  should  be  protected  and  encouraged.^ 
A  witness  is  not  privileged  from  being  taken  by  his  bail,  even 
during  his  attendance  at  court,  for  this  is  not  an  arrest,  but  a 
retaking.' 

§  1202.*  This  privilege,  so  far  as  parties  and  witnesses  are  con- 
cerned, will  be  recognised  in  all  cases  where  the  attendance  is  given 
in  any  matter  pending  before  a  lawful  tribv/nal  having  jurisdiction 

'  Randall  v.  Gumey,  3  B.  &  A.  262,  Abbott,  0.  J.,  diss. ;  Bicketts  v, 
Gnniey,  7  Price,  699,  per  Graham  and  Wood,  Bs.,  Garrow,  B.,  diss. 

*  Per  Lord  Denman,  In  re  Douglas,  3  Q.  B.  837,  838.  It  was  there 
hM  th&t  a  warrant  issued  upon  an  information  ex  officio,  under  the  Act  of 
33  Geo.  3,  c.  62,  §  62,  and  expressed  to  be  to  answer  for  certain  misde- 
meanors  whereof  the  party  was  impeached,  and  also  for  certain  penalties 
nad  for  by  the  Att.-Gen.,  was  criminal  process,  under  which  the  party  might 
be  taken  redeundo  after  his  discharge  fh>m  illegal  custody. 

'  Kimpton  v.  London  <b  North-Wesi  Rail  Co.,  9  Ex.  R  766. 

*  Glares  v,  McCarthy,  1  Or.  &  Dix,  Abr.  Ca.  127. 

»  Xx  parte  Lyne,  3  Stark.  R  132,  per  Abbott,  C.  J.  ;  Horn  v,  Swinford, 
1  D.  4r  R.  Mag.  Ca.  361,  per  Richards,  C.  B. 

*  Or.  Bv.,  §  317,  in  part. 
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of  the  cause.  Thus  it  has  been  extended  to  parties  and  witnesses 
attending  before  an  arbitrator,  whether  he  be  appointed  by  an 
order  of  the  Court  of  Chancery,'  a  rule  of  one  of  the  common-law 
courts,  a  judge's  order,  an  order  of  Nisi  Prius,  or  an  agreement 
of  reference  containing  a  clause  that  it  may  be  made  a  rule  of 
court ;  for,  in  all  these  cases,  the  attendance  of  witnesses  may  be 
enforced.'  So  it  applies  to  a  party  attending  at  judges'  chambers/ 
or  before  a  Master  or  Examiner  in  Chancery,'  or  at  the  Registrar's 
office  on  passing  the  minutes  of  a  decree,^  or  before  the  under- 
sheriff,  on  the  execution  of  a  writ  of  inquiry  ;*  as  also  to  witnesses 
attending  the  Insolvent  Debtors*  Court,^  the  Central  Criminal 
Court,'  the  Court  of  Bankruptcy,*  Courts-Martial,"^  the  Houses  of 
Parliament,  or  committees  of  either  House."  It  will  also  protect 
a  prosecutor  attending  Quarter  Sessions  or  Assizes,^  even  after 
the  bill  in  which  he  is  interested  has  been  ignored,  provided  this 
fact  has  not  been  publicly  announced." 

§  1203.  A  witness,  too,  who  attends  before  a  magistrate  or  other 
inferior  judicial  officer  by  virtue  of  a  summons  or  a  writ  of  sub- 
poena, will  it  seems  be  privileged  from  arrest  on  civil  process, 
eundo,  morando,  et  redeundo ;  ^*  and  the  same  privilege  has  recently 
been  extended  to  a  person  attending  before  a  police  magistrate  as 


*  Moore  v.  Booth,  3  Yea.  360,  361 ;  List's  case,  2  Yes.  <k  B.  374  ;  Ei 
parte  Temple,  id.  396  ;  Bandall  v.  Oumey,  3  B.  dr  A.  262. 

'  Webb  V.  Taylor,  1  DowL  &  L.  676,  per  Patteson,  J.  ;  Biahton  v.  Nift- 
bett,  1  M.  <b  Rob.  347  ;  Spenoe  v.  Stewart,  3  East,  89 ;  Sanford  v.  Chase, 
3  Ck>weD,  381.  '  Moore  v.  Booth,  3  Yes.  350,  361. 

*  Id.  ;  Wheeler  v.  CJox,  3  Ir.  Law  R,  302,  n.  ;  Brown  v.  M*Dermott,  2 
Ir.  Eq.  R.  438. 

^  Newton  v.  Askew,  6  Hare,  319.  *  Walters  v,  Rees,  4  Moore,  34. 

7  Willingham  v.  Matthews,  6  Taunt  366  ;  2  MarsL  67,  S.  C. 

*  Newton  v.  Constable,  2  Q.  B.  162,  per  Coleridge,  J. 

'  Arding  v.  Flower,  8  T.  R.  634  ;  Ex  parte  King,  7  Yes.  312  ;  Ex  parte 
Chirke,  2  Dea.  <b  C.  99  ;  Ex  parte  Burt,  2  Mon.  D.  &  D.  666.  See  aliio 
12  &  13  Yict,  0.  106,  §§  112,  113. 

"  10  A  11  Yict,  c.  12,  §  16  ;  10  &  11  Yict,  c.  13,  §  17. 

"  May,  Law  of  ParL  110 — 112,  and  the  joumak  there  cited. 

"  Graves  v.  McCarthy,  1  Cr.  &  Dix,  Abr.  C.  127. 

*'  In  re  M<Kone,  Ir.  Cir.  Rep.  66. 

^*  See  Webb  v.  Taylor,  1  Dowl  &  L.  684,  per  Patteson,  J.  ;  Mountague 
V.  Harrison,  27  L.  J.,  C  P.,  24 ;  Ex  parte  Edme,  9  Seig.  t  R.  147. 
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a  witness  on  a  charge  of  felony  after  a  remand,  though  lie  was 
not  under  recognisances  or  summons  to  appear.'  But  the  rule 
will  not  protect  a  common  informer,  or  any  person  who  volun- 
tarily goes  before  a  justice  to  obtain  a  summons  against  another 
party  for  penalties,  even  though  the  summons  be  obtained.'  In 
one  of  the  numerous  cases  respecting  Mr.  Newton, — ^who  may 
perhaps  claim  the  unenviable  merit  of  having  raised,  in  his  own 
person,  almost  as  many  questions  on  this  subject  as  all  other 
parties  pnt  together, — the  judges  of  the  Queen's  Bench  decided 
that  a  barrister  was  not  privileged  from  arrest,  by  reason  of 
his  attendance  on  Petty  Sessions  for  the  purpose  of  obtaining 

practice ; '  and  notwithstanding  the  case  of  Luntly  v. *  and 

the  Act  of  6  &  7  Will.  4.  c.  14,  §  2,^  they  expressed  some  doubt 
as  to  whether  the  privilege  could  be  extended  further  than  to 
protect  the  bar  while  attending  the  Superior  Courts,  or  perhaps 
such  counsel  as  were  actually  engaged  in  professional  business 
before  the  inferior  tribunals.  Still,  in  pronouncing  the  judgment 
of  the  Court,  Lord  Denman  thought  proper  to  observe,  that  "  the 
attendance  of  parties  and  of  witnesses  has  always  been  protected. 
It  is  absolutely  necessary  for  the  ends  of  justice  that  their  attend- 
ance should  be  privileged,  because,  without  it,  justice  cannot  be 
administered.  But  the  protection  of  legal  officers  is  of  a  different 
character,  and  may  well  be  confined  within  narrower  limits."  * 

§  1204.  Although  a  party  discharged  from  illegal  civil  process 
is  privileged  from  arrest  during  his  return  home,*  the  discharge 
from  criminal  process,  even  in  consequence  of  an  acquittal,  confers 
no  such  protection,  unless  it  should  appear  that  the  apprehension 
on  the  criminal  charge  was  a  mere  contrivance  to  get  the  party 


'  Mountagae  v,  Haninon,  27  L.  J.,  C.  P.,  24. 
'  £x  parte  Cobbett,  26  L.  J.,  Q.  B.,  293. 
^  Newton  v.  Constable,  2  Q.  6.  157. 
^  1  Cr.  &  M.  579,  noticed,  2  Q.  B.  165. 

*  By  which  persons  liable  to  summary  conviction  are  empowered  to  make 
their  defence  before  jnstioes  by  counsel  or  attorneys. 

*  2  Q.  B.  166.    See  Jones  v.  Marshall,  26  L.  J.,  0.  P.,  229  ;  2  Com.  B., 
N.  a,  616,  8.  C. 

'  In  le  Donglasy  3  Q.  B.  837,  per  Lord  Denman  ;  B.  r.  Bhike,  4  B.  d^  Ad. 
355  ;  2  N.  (fe  M.  312,  S.  C. 
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into  custody  in  the  civil  suit.*  A  distinction,  however,  has  been 
drawn  in  Ireland,  between  the  case  of  a  prisoner  actually  in 
custody,  and  a  party  out  on  bail ;  and  it  has  there  been  held,  that 
a  person  who  attends  under  a  recognisance  to  answer  a  criminal 
charge,  and  is  acquitted  and  discharged,  is  privileged  from  arrest 
while  returning  home.'  The  validity  of  this  distinction  would 
probably  be  questioned  in  the  English  courts,  since  an  accused, 
who  surrenders  to  take  his  trial,  is,  during  that  trial,  as  much 
in  legal  custody  as  a  prisoner  who  is  brought  up  by  the  gaoler 
himself. 

§  1205.  If  a  person  entitled  to  privilege  is  unlawfully  arrestedy 
appli€atio7i  for  his  discliarge  should  be  made,  either  to  the  court 
where  the  cause  is  depending,  in  respect  of  which  the  privilege  is 
claimed,  or  to  the  court  out  of  which  the  process  issued,  upon 
which  the  arrest  takes  place ;  for  this  last  court  ought  not  to 
suffer  its  process  to  be  executed,  in  violation  of  the  privileges  of 
other  tribunals.'  Though  the  one  court  should,  on  motion,  refuse 
to  interfere,  the  person  arrested  may  seek  relief  from  the  other ;  * 
and  it  would  even  seem,  that,  without  applying  to  either  of  these 
courts,  the  arrested  party  may  obtain  his  discharge  by  causing 
himself  to  be  brought  by  habeas  corpus  before  any  one  of  the 
superior  judges  at  chambers.''  Indeed,  this  last  appears  to  be  the 
proper  course  to  pursue,  whenever  the  witness  has  been  actually 


^  Goodwin  v.  Lordon,  1  A.  <fc  E.  378  ;  3  N.  <b  M.  879  ;  2  DowL  504, 
S.  C.  ;  Hare  v.  Hyde,  16  Q.  B.  394  ;  Anon.  1  Dowl,  157  :  Buckmaster  v. 
Cox,  2  Ir.  Law  Rep.  101  ;  jAcobs  v,  Jacobs,  3  Bowl.  677  ;  In  re  Douglas, 
3  Q.  B.  838. 

^  Callans  v.  Sherry,  Ale.  &  Nap.  125  ;  Kelly  v,  Barnewall,  Cooke  &  Ale. 
94  ;  Williams  v.  Steele,  4  Law  Bee.,  let  Ser.,  169  ;  Babington  v,  Mahony, 
5  Law  Bee.,  2nd  Ser.,  232,  n. 

'  Att.-Gen.  v.  Skinners'  Co.,  1  Coop.  C.  P.  R  1 ;  Kimpton  r.  London  & 
North  West.  BaiL  Co.,  9  Ex.  R  766  ;  Bandall  v.  Gumey,  3  B.  &  A.  252  ; 

1  Chitty  B.  679,  S.  C.  ;  Ex  parte  Clarke,  2  Dea.  <b  C.  99  ;  Ex  parte  Burt, 

2  Mon.  D.  &  D.  666  ;  Walker  v.  Webb,  3  Anst.  941  ;   Selby  p.  Hills,  8 
Bing.  166  ;  Bours  v.  Tackerman,  7  Johns.  638. 

*  Randall  r.  Gumey,  3  B.  <b  A.  255,  per  Bayley,  J. 

*  Ex  parte  Tillotson,  1  Stark.  R  470,  per  Lord  EUenborough  ;  Towers 
V.  Newton,  1  Q.  B.  319,  320,  per  Bolfe,  B.,  after  consulting  Parke,  B.  See 
Newton  v.  Constable,  2  Q.  B.  1 63,  n.  6. 
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lodged  in  gaol  before  the  trial,  and  is  made  to  appear  in  court  by 
virtue  of  a  writ  of  habeas  corpus  ad  testificandum.  The  judge  at 
Nisi  Prios  will  in  such  case  decline  to  interfere,  as  he  has  no  means 
of  ascertidning  whether  any  other  grounds  of  detention  exist.' 
Inferior  tribunals,  such  as  the  Quarter  Sessions,'  Arbitrators,'  or 
the  Sheriffs*  Courts,*  have  no  power  to  discharge  arrested 
persons  unless  they  be  arrested  in  the  very  face  of  the  Court,^  and 
therefore  if  a  witness  be  taken  into  custody  while  attending  these 
tribunals,  he  must  have  recourse  to  the  Superior  Court  out  of 
which  the  process  issued. 

§  1206.  In  suits  depending  in  Chancery,  the  motion  may  be 
made  before  the  Master  of  the  Eolls,  though  the  cause^  in  attend- 
ing which  the  person  was  arrested,  has  been  set  down  for  hearing 
in  the  list  of  one  of  the  Vice-Chancellors.*  If  the  witness  be 
arrested  while  attending  commissioners  of  bankruptcy,  the  IJords 
Justices  who  exercise  the  functions  of  the  Court  of  Beview  ^  will 
now  discharge  him,*  though  the  practice  was  formerly  to  apply  to 
the  Lord  Chancellor.*  The  Houses  of  Parliament  will,  of  their  own 
anthority,  discharge  all  persons  unduly  arrested,  while  attending 
hefore  themselves,  or  before  committees  of  either  House;*'  but 
witnesses  summoned  to  give  evidence  before  military  or  marine 
Conrts-Martial,  must,  in  the  event  of  their  arrest,  apply  by 
affidavit  for  their  discharge  either  to  the  court  out  of  which  the 
process  issued,  or  if  such  court  be  not  sitting,  to  some  judge  of 
the  Superior  Courts  of  Westminster  or  Dublin,  or  to  the  Court 


'  Astbniy  v.  Bdbin,  3  C.  ib  Kir.  20,  per  Lord  CampbeU. 

*  Clerk  V.  Molineux,  T.  Raym.  100  ;  1  Lev.  159  ;  1  Sid.  269  ;  1  Keb. 
845,  a  C. 

^  Walters  v.  Rees,  4  Moore,  36. 

*  Id.  ;  Wilson  v,  Sherifis  of  London,  BrownL  1.  1,  p.  15. 
'  Wilson  V.  Sherifis  of  London,  BrownL  L  1,  p.  15. 

*  Alieame  v.  M^Gkure,  2  Jr.  Eq.  E.  437  ;  Mahon  v.  Mabon,  id.  440. 
But  see  Newton  v.  Askew,  6  Hare,  321,  per  Wigram,  Y.  C. 

"  See  14  A  16  Vict,  c  83,  §  7. 

*  Ex  parte  Clarke,  2  Dea.  &  C.  99  ;  Ex  parte  Burt,  2  Mon.  D.  <b  D.  666. 
'  Sx  parte  List,  2  Bose,  24  ;  2  Yes.  is  B.  373,  &  C. 

'•  May,  Law  of  Pari.  110 — 112,  but  the  party  arrested  may  apply,  if  be 
tiunk  fit,  to  the  Court  out  of  wbiob  the  process  issued  ;  Att.-Gen.  v.  Skin- 
wn'  Co.,  1  Coop.  C.  P.  R  1. 

3z2 
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of  Session  in  Scotland,  or  to  the  courts  of  law  in  the  East  or 
West  Indies,  or  elsewhere,  as  the  case  shall  require/ 

§  1207.  It  does  not  appear  to  be  yet  clearly  determined,  within 
what  time  the  motion  for  discharge  must  be  made,  or  how  far  the 
witness  arrested  may  waive  his  protection.  In  America,  where 
the  protection  is  regarded  as  a  personal  privilege,  the  party 
arrested  may  waive  it ;  and  if  he  willingly  submits  to  be  taken 
into  custody,  he  cannot  afterwards  object  to  the  imprisonment  as 
unlawful.'  In  Ireland  the  privilege  is  considered  as  bestowed 
for  the  good  of  the  public ;  but  there  also  it  has  been  held,  that 
the  application  for  discharge  must  be  made  without  delay.^  In 
this  country  the  Courts  hold,  as  in  Ireland,  that  the  privilege  is 
not  the  privilege  of  the  person  attending  the  court,  but  of  the 
court  which  he  attends,  it  being  established  for  the  benefit  of  the 
suitors  and  the  advancement  of  justice  ;*  and  they,  consequently, 
appear  to  have  considered  that  a  prisoner  cannot,  by  laches, 
preclude  himself  from  taking  advantage  of  the  illegality  of  his 
arrest ;  and  that  it  is  immaterial  what  interval  may  have  been 
allowed  to  elapse  between  the  arrest  and  the  application  for 
discharge,  unless,  perhaps,  in  a  case  where  the  interests  of 
another  party  have  been  prejudiced  by  the  delay.*  The  allow- 
ance, however,  or  the  disallowance  of  the  privilege,  is  always 
discretionary ;  and  it  has  been  disallowed  in  collusive,  as  well  as 
vexatious,  actions.* 

§  1208.  It  is  now  finally  decided  that  no  action,  whether  in 
trespass  or  on  the  case,  is  maintainable  against  the  sheriff  or  his 


»  See  17  <b  18  Vict.,  c.  4,  §  15  ;  id.  c  6,  §  17. 

^  Brown  v,  Getchell,  11  Moss.  11,  14  ;  Gejer  v.  Irwin,  4  DaU.  107. 

5  In  re ,  3  Ir.  Law  B.  301. 

**  Anon.,  1  Dowl.  158,  per  Parke,  J.;  Magnay  v.  Burt,  5  Q.  B.  393,  per 
Tindal,  C.  J.  ;  Cameron  v,  lightfoot,  2  W.  BL  1193,  per  De  Grey,  0.  J. 

*  Webb  V.  Taylor,  1  Dowl.  &  L.  684—687,  per  Patteaon,  J.  In  that 
case  23  days  had  elapsed.  See  Greenshield  v,  Pritchard,  8  M.  &  W.  148, 
where,  after  the  lapse  of  a  year,  the  Court  reftised  to  interfere,  though  the 
jiarty  had  been  arrested  under  void  process. 

*  Magnay  v.  BuH,  5  Q.  B.  393  ;  Cameron  r.  lightfoot,  2  W.  Bl  1193  ; 
Bast.  476  ;  Anon.  11  Mod.  79. 
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officer  for  arrestiug  a  person  while  attending  court  as  a  witness ; 
and  this,  too,  though  it  be  alleged  and  proved  that  the  arrest 
was  made  maliciously,  and  with  ample  knowledge  of  the  circum- 
stances.* It  is  also  equally  clear,  that  an  action  of  trespass  will 
not  lie  against  the  plaintiff  or  his  attorney,  who  in  such  a  case  has 
intrusted  the  sheriff  with  the  writ;'  neither  will  they  be  liable 
to  an  action  on  the  case,  if  they  have  enforced  the  execution 
of  the  process  without  full  knowledge  of  the  privilege  of  the 
witness.*  Whether  the  fact  of  knowledge  and  the  proof  of  actual 
malice  will  make  any  difference  in  the  position  of  the  parties, 
may  admit  of  much  doubt;  for  although  it  has  been  held  at 
Nisi  Prius,  that  under  these  circumstances,  an  action  on  the  case 
is  maintainable,^  this  ruling  is  scarcely  reconcileable  with  the 
doctrines  since  laid  down  by  the  Exchequer  Chamber  in  Magnay 
p.  Burt.'  If  a  witness,  who  has  been  improperly  arrested,  obtains 
an  order  from  the  Court  for  his  discharge,  and  the  sheriff  after- 
wards disobeys  this  order,  an  action  of  trespass  may,  as  it  seems, 
be  brought  against  the  officer;  for  the  further  detention  of  the 
witness,  without  the  authority  of  any  writ  to  justify  it,  would 
become  a  new  trespass  and  false  imprisonment,  in  the  same 
manner  as  if  there  had  been  a  new  caption.* 

§  1209.  Although  the  witness  arrested  has  no  remedy  by  action^ 
the  party  arresting  him  maliciously,  and  with  a  knowledge  of  the 
existence  of  his  privilege,  will  not  be  free  from  punishment ;  for 
he  may  still  have  an  attachment  awarded  against  him  for  contempt 
of  court'  On  the  same  principle,  the  preventing,  or  using  any 
means  to  prevent,  a  witness  duly  summoned  from  attending  court. 


'  Magnay  v.  Burt,  5  Q.  B.   381  ;    1  D.  &  M.  652,  a  C.  ;  Cameron  r. 
Li^tfoot,  2  W.  BL  1190  ;  Tarlton  v.  Fisher,  2  Doug.  671. 
'  Yeardey  v.  Heane,  14  M.  <k  W.  322  ;  Ewart  r.  Jones,  id.  774. 

*  Stokes  V.  WMte,  1  0.  M.  &  R  223  ;  4  Tyrwk  786,  S.  C. 

*  Whalley  r.  Pepper,  7  C  <fe  P.  606,  per  Littledale,  J,     See  Ewart  v. 
Jones,  14  M.  <fe  W.  786,  per  PoUodc,  B.  :  sed  qu. 

*  5  Q.  B.  381 ;  1  D.  ifc  M.  662,  S.  C.     See  also  Vandevelde  v,  Duellin, 
1  Keb.  220. 

*  5  Q.  B.  395,  per  TXndal,  C.  J. 

*  CMneron  v,  I^htfoot,  2  W.  BL  1193,  1194  ;  Vandevelde  v.  Lluellin, 
1  Keb.  220  ;  Magnay  r.  Burt,  6  Q.  B.  394,  per  Tindal,  C.  J. 


1078  INTIMIDATING  WITNESS  IS  INDICTABLE,  WHEN.         [PART  IH. 

is  punishable  as  a  contempt/  and  the  endeavooring  to  intimidate 
a  witness  from  giving  evidence  for  the  Crown  in  a  prosecation,  is 
indictable  as  a  misdemeanor.*  It  will  also  perhaps  be  deemed  a 
contempt,  to  serve  a  writ  of  summons  upon  a  witness  in  the 
immediate  or  constructive  presence  of  the  Court ;'  though  a  writ 
so  served  cannot  be  set  aside  for  irregularity/ 


*  Com.  V.  Feely,  2  Viig.  Cas.  1. 

'  B.  V.  Loughran,  1  Or.  ib  Dix,  Cir.  R.  79,  per  Burton,  J.  Soe  also  27 
Geo.  3,  0.  16,  §  8,  Ir. 

'  Cole  V,  Hawkins,  Andr.  275  ;  2  Sir.  1094,  S.  C.  ;  oommented  on  in 
Poole  V.  Gould,  25  L.  J.,  Ex.,  250  ;  1  H.  <&  N.  100,  S.  C.  See  also 
Blight «.  Fisher,  1  Peters,  C.  C.  B.  41  ;  Miles  v.  MHDullough,  1  Binn.  77. 

*  Poole  V.  Gould,  25  L.  J.,  Ex.,  260  ;  1  H.  4?  N.  99,  S.  C. 
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CHAPTER   II. 

COMPETENCY   OF  WITNESSES.* 

§  1210.'  Although,  in  the  ordinary  affairs  of  life,  temptations 
to  practise  deceit  and  falsehood  may  be  comparatively  few,  and 
therefore  men  may  in  general  be  disposed  to  rely  upon  the  state- 
ments of  each  other ;  yet  in  judicial  investigations,  the  motives 
to  pervert  the  truth  and  to  perpetrate  falsehood  and  fraud  are  so 
greatly  multiplied,  that  if  statements  were  believed  in  courts  of 
justice  with  the  same  undiscriminating  credulity  as  in  private  life, 
much  wrong  would  tmquestionably  be  done.  The  danger  of 
injustice  arising  from  this  cause,  which  doubtless  should  induce 
both  judges  and  juries  to  watch  with  cautious  suspicion  the 
BYidence  laid  ^before  them,  especially  when  it  comes  from  an 
interested  or  polluted  source,  has,  till  recently,  been  thought  to 
justify  the  observance  of  a  distinction  between  competent  and 
incompetent  witnesses  ;  and,  with  the  view  of  rendering  the  evil 
as  inoperative  as  possible,  it  was  long  deemed  expedient  that  the 
testimony  of  some  particular  classes  of  persons  should  be  uni- 
formly excluded. 

§  1211.  If  the  rules  of  exclusion,  recognised  till  lately  by  the 
English  Law,  had  been  really  founded,  as  they  purported  to  be, 
on  public  experience,  they  would  have  furnished  a  most  revolting 
picture  of  the  ignorance  and  depravity  of  human  nature.  In 
rejecting  the  evidence  of  parties  to  the  record  and  other  interested 
witnesses,  the  law  acted  on  the  presumption,  not  only  that  such 
persons,  sooner  than  make  a  statement  which  might  prejudice 
themselves,  would  commit  deliberate  perjury,  but  that,  if  they  did 
so,  juries  would  be  incapable  of  detectiug  the  falsehood.  A  more 
unfounded  calumny  upon  the  veracity  of   witnesses,   and  the 

*  The  question  of  competency,  though  involving  facts,  is  one  to  be  deter- 
mined by  the  Court  alone.     See  ante,  §  22. 

*  Gr.  Ev.,  §  326,  in  great  part  as  to  first  seven  lines. 
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intelligence  of  juries  cannot  well  be  imagined.  So,  also,  the  dis- 
qualification of  a  witness,  which  followed  his  conviction  of  an 
infamous  crime,  rested  on  the  equally  fallacious  assumptioUi  that 
having  been  once  guilty  of  a  dereliction  of  duty,  he  would  ever 
after  be  regardless  of  truth,  even  though  he  should  have  no 
private  interest  to  serve.  It  is  true  that,  in  modem  times,  the 
palpable  injustice  which  a  strict  adherence  to  these  rules  was  found 
to  cause,  and  the  consequent  growing  disposition  of  the  judges  to 
narrow,  as  far  as  possible,  their  effect,  and  to  convert  questions  of 
•competency  into  questions  of  credibility,  occasioned  the  introduc- 
tion of  many  exceptions ;  still  the  rules,  subject  to  these  exceptions, 
continued  to  prevail  in  our  courts  of  justice,  and  the  very  excep- 
tions, which  were  intended  to  limit  their  operation,  became  in 
their  turn  productive  of  frequent  injustice.  The  diflficulty  of 
deciding  whether  any  particular  witness  fell  within  the  rule  or 
the  exception  was  so  great,  and  the  consequences  of  an  erroneous 
decision  were  so  costly  and  harassing  that  little  practical  benefit 
resulted  from  the  change.  If,  relying  on  the  opinion  of  the  judge 
that  a  certain  important  witness  was  competent  to  testify,  a  party 
determined  upon  calling  him,  and  was  thus  enabled,  in  the  first 
instance,  to  establish  a  just,  or  to  resist  an  unjust,  claim,  it 
frequently  happened  that  the  Court  above  differed  in  opinion  with 
the  judge  who  presided  at  the  trial ;  the  consequence  of  which 
was,  that  the  verdict  was  set  aside  without  any  regard  to  the  real 
merits  of  the  case,  and  the  party  who  had  obtained  it  was  driven, 
at  a  large  expense,  and  to  his  infinite  annoyance,  to  seek  for  a 
second  verdict  perhaps  equally  inconclusive. 

§  1212.  Jeremy  Bentham,  at  the  commencement  of  the  preseut 
century,  in  vain  undertook  to  expose  the  abuses  of  this  system, 
and  ventured  to  assert  that,  if  the  discovery  of  truth  were  the 
end  of  the  rules  of  evidence,  and  sagacity  consisted  in  the  adapta- 
tion  of  means  to  ends,  the  sagacity  displayed  by  the  sages  of  law 
in  defining  these  rules  was  as  much  below  the  level  of  that  dis* 
played  by  an  illiterate  peasant  or  mechanic  in  the  bosom  of  his 
family,  as  in  the  line  of  physical  science,  the  sagacity  shown  by 
the  peasant  was  to  that  evinced  by  a  Newton.'    Lawyers,  wedded 

'  1  Rat  of  Judl  Ev.  6. 
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to  a  system,  which  they  arrogantly  deemed  the  perfection  of  reason, 
listened  with  impatience  to  arguments,  which,  if  adopted,  would 
compel  them  to  unlearn  the  lessons  of  their  youth ;  while  the 
uninitiated,  for  the  most  part,  regarded  the  controversy  with 
indifference,  as  though,  forsooth,  it  related  to  a  subject  in  which 
they  had  no  interest,  or  else  refrained  from  expressing,  if  not 
from  forming,  an  opinion  upon  matters,  respecting  which  they  felt 
themselves  incompetent  to  decide.  The  truth  is,  that,  when 
Mr.  Bentham's  work  on  Evidence  first  made  its  appearance,  tlie 
world  in  general  regarded  the  author  as  a  gentleman  who  delighted 
in  paradox  and  wrote  bad  English,  while  in  the  judgment  of  even 
the  discerning  few,  this  great  apostle  of  judicial  reform  ranked 
little  higher  than  an  ingenious  theorist.  But  truth,  though  long 
disconntenanced,  will  at  length  prevail ;  and  thus,  by  little  and 
little,  Mr.  Bentham's  opinions  were  at  first  canvassed^  then 
recognised  as  correct,^  and  finally,  in  a  great  measure,  adopted  by 
the  Legislature. 

§  1213.  The  first  blow  aimed  at  the  old  law  of  incompetency, 
was  dealt  in  the  year  1833  by  the  Act  of  3  &  4  Will.  4,  c.  42. 
§§  26  and  27,  are  as  follows : — "  In  order  to  render  the  rejection 
of  witnesses  on  the  ground  of  interest  less  frequent,  be  it  enacted, 
that  if  any  witness  shall  be  objected  to  as  incompetent,  on  the 
gromid  that  the  verdict  or  judgment  in  the  action  on  which  it  shall 
be  proposed  to  examine  him,  would  be  admissible  in  evidence  for 
or  against  him,  such  witness  shall  nevertheless  be  examined ;  but 
in  that  case  a  verdict  or  judgment  in  that  action,  in  favour  of  the 
parfy  in*  whose  behalf  he  shall  have  been  examined,  shall  not  be 
admissible  in  evidence  for  him  or  any  one  claiming  imder  him, 
nor  shall  a  verdict  or  judgment  against  the  party  on  whose  behalf 
he  shall  have  been  examined,  be  admissible  in  evidence  against 
him  or  any  one  claiming  imder  him.  And  it  is  further  enacted, 
that  the  name  of  every  witness  objected  to  as  incompetent,  on  the 
ground  that  such  verdict  or  judgment  would  be  admissible  in 
evidence  for  or  against  him,  shall,  at  the  trial,  be  indorsed  on  the 


'  8m  1  PL  Et.  42 — 44,  where  the  arguments  for  and  against  the  rale 
which  excluded  witnesses  on  account  of  interest  ore  very  furly  stated. 
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record  or  document  on  which  the  trial  shall  be  had,  together  with 
the  name  of  the  party  on  whose  behalf  he  was  examined,  by  some 
officer  of  the  court,  at  the  request  of  either  party,  and  shall  be 
afterwards  entered  on  the  record  of  the  judgment;  and  such 
indorsement  or  entry  shall  be  sufficient  evidence  that  such  mtness 
was  examined,  in  any  subsequent  proceedings  in  which  the 
verdict  or  judgment  shall  be  offered  in  evidence.*' 

§  1214.  These  sections  were,  in  1840,  re-enacted  in  an  Irish 
statute ;  *  and  by  furnishing  a  simple  method  for  restoring  the 
competency  of  witnesses,  who  were  only  so  far  interested  in  the 
event  of  the  action,  that  the  record  might  in  a  subsequent  suit  be 
evidence  for  or  against  themselves,  they  effected  a  material  amend- 
ment in  the  then  existing  law,  and  were  hailed  by  the  converts  to 
Mr.  Bentham's  philosophy,  as  the  harbingers  of  a  far  more 
extensive  change.  It  was  not,  however,  till  the  session  of  1848 
that  the  hopes  of  these  advocates  of  reform  were  destined  to  be 
realised,  when  a  bill,  brought  into  the  House  of  Lords  by  Lord 
Denman,  was,  after  considerable  discussion,  passed  into  an  Act. 

§  1216.  This  Act, — after  stating  in  the  preamble  that  "whereas 
the  inquiry  after  truth  in  courts  of  justice  is  often  obstructed  by 
incapacities  created  by  the  present  law,  and  it  is  desirable  that 
full  information  as  to  the  facts  in  issue,  both  in  criminal  and  in 
civil  cases,  should  be  laid  before  the  persons  who  are  appointed 
to  decide  upon  them,  and  that  such  persons  should  exercise  their 
judgment  on  the  credit  of  the  witnesses  adduced  and  on  the  truth 
of  their  testimony ; " — enacts,  that "  no  person  offered  as  a  witness 
shall  hereafter  be  excluded,  by  reason  of  incapacity  from  crime  or 
interest*  from  giving  evidence  either  in  person  or  by  deposition. 


*  3  &  4  Vict,  c.  105,  §§  51,  52,  Ir. ;    now  repealed  by  16  &  IT  Vict,, 
c.  113,  §  3,  and  Sched.  A, 

=  G  &  7  Vict.,  c.  85,  passed  22nd  Aug.  1843. 

'  It  deserves  notice  that  progressive  changes  in  the  Scotch  law  of  oota- 
petency  have  also  been  effected  of  late  years.  In  1840,  the  Act  of  3  d?  4 
Vict.,  c.  50,  was  passed,  which  enacts,  in  §  1,  that  *'  it  shall,  by  the  law  of 
ScoUandf  be  no  objection  to  the  admissibility  of  any  witness  that  he  or  she 
is  the  father  or  mother,  or  son  or  daughter,  or  brother  or  sister,  by  consan- 
goinity  or  affinity^  or  uncle  or  aunt,  or  nephew  or  niecei  by  consanguinity. 
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according  to  the  practice  of  the  Court,  on  the  trial  of  any  issue 
joined  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 

of  any  party  adducing  such  witness  in  any  action,  cause,  prosecution,  or 
other  judicial  proceeding,  civil  or  criminal ;  nor  shall  it  be  competent  to 
any  witness  to  decline  to  be  examined  and  give  evidence  on  the  ground  of 
uy  sacb  relationship."  This  was  followed  in  1852  by  the  Act  of  15  k  16 
Tici,  c  27,  which  contains,  among  others,  the  following  enactments  : — 

\  1.  "  No  person  adduced  as  a  witness  in  Scotland  before  any  Court  or 
before  any  person  having  by  law  or  by  consent  of  parties  authority  to  take 
eridenoe,  shall  be  excluded  from  giving  evidence  by  reason  of  having  been 
convicted  of  or  having  suffered  punishment  for  crime,  or  by  reason  of 
interest,  or  by  reason  of  agency,  or  of  partial  counsel,  or  by  reason  of  having 
appeared  without  citation,  or  by  reason  of  having  been  precognosced  subse- 
quently to  the  date  of  citation  ;  but  every  person  so  adduced,  who  is  not 
otherwise  by  law  disqualified  from  giving  evidence,  shaU  be  admissible  as  a 
witness,  and  shall  be  admitted  to  give  evidence  as  aforesaid,  notwithstanding 
of  any  objections  offered  on  the  above-mentioned  grounds  :  Provided  always, 
that  nothing  herein  contained  shall  affect  the  lig^t  of  any  party  in  the  action 
or  proceeding  in  which  such  witness  shall  be  adduced  to  examine  him  on 
any  point  tending  to  affect  his  credibility  :  Provided  also,  that  it  shall  not 
be  competent  to  adduce  as  a  witness  in  any  action  or  proceeding  any  person 
who  shall  at  the  time  when  he  is  so  adduced  as  a  witness  be  acting  as  agent 
in  the  action  or  proceeding  in  which  he  is  so  adduced,  excepting  in  so  far  as 
the  same  may  be  competent  by  the  existing  law  and  practice  of  Scotland  ; 
and  where  any  person  who  is  or  has  been  an  agent  shall  be  adduced  and 
examined  as  a  witness  for  his  client,  touching  any  matter  or  thing,  to  prove 
which  he  could  not  competently  have  been  adduced  and  examined  according 
to  the  existing  law  and  practice  of  Scotland,  it  shall  not  be  competent  to  the 
party  adducing  such  witness  to  object,  on  the  ground  of  confidentiaHty,  to 
any  question  proposed  to  be  put  to  such  witness  on  matter  pertinent  to  the 
issue. 

§  2.  <<It  shall  be  competent  to  adduce  and  to  examine  as  a  witness  as 
aforesaid  in  any  action  or  proceeding  any  party  to  such  action  or  proceeding, 
c^en  although  individually  named  in  the  record  or  proceeding,  unless  it  shall 
be  shown  to  the  satisfaction  of  the  Ck>urt,  or  of  the  person  having  authority 
to  take  evidence  as  aforesaid,  that  such  party  has  a  substantial  interest  in 
BQch  action  or  proceeding,  and  is  not  merely  nominally  a  party  thereto." 

In  1853,  so  much  of  the  1st  section  of  this  Act  as  renders  agents  incom- 
petent witnesses,  and  the  whole  of  the  2nd  section,  were  repealed  by  16  4? 
17  Vict,  a  20,  and  it  was  further  enacted  as  follows  : — 

$  3.  '^  It  shall  be  competent  to  adduce  and  examine  as  a  witness  in  any 
action  or  proceeding  in  Scotland  any  party  to  such  action  or  proceeding,  or 
the  husband  or  wife  of  any  party,  whether  he  or  she  shall  be  individually 
named  in  the  record  or  proceeding  or  not ;  but  nothing  herein  contained 
diaU  render  any  person,  or  the  husband  or  wife  of  any  person,  who  in  any 
criminal  proceeding  is  charged  with  the  commission  of  any  indictable  offencei 
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any  suit,  action,  or  proceeding,  civil  or  criminal,  in^  any  court,  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  having,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence ;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn 
affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have  an  interest  in 
the  matter  in  qiieation,  or  in  the  event  of  the  trial  of  any  issue, 
matter,  question,  or  injury,*  or  of  the  suit,  action,  or  proceeding  in 
which  he  is  offered  as  a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  been  previously  convicted  of 
any  cnme  or  offence:*  Provided  that  this  Act  shall  not  render 

or  any  offence  punishable  on  summary  conviction,  competent  or  compellable 
to  give  evidence  for  or  against  himself  or  herself,  his  wife  or  her  husband, 
excepting  in  so  far  as  the  same  may  be  at  present  competent  by  the  law  aini 
practice  of  Scotland  ;  or  shall  render  any  person  compellable  to  answer  any 
question  tending  to  criminate  himself  or  herself,  or  shall  in  any  proceeding 
render  any  husband  competent  or  compellable  to  give  against  his  wife 
evidence  of  any  matter  communicated  by  her  to  him  during  the  marriage, 
or  any  wife  competent  or  compellable  to  give  against  her  husband  evidence 
of  any  matter  communicated  by  him  to  her  during  the  marriage. 

§  4.  '^  Nothing  herein  contained  shall  apply  to  any  action,  suit,  or  pro- 
ceeding instituted  in  Scotland  in  consequence  of  adultery  or  for  dissolving 
any  marriage,  or  for  breach  of  promise  of  marriage,  or  in  any  action  of 
declarator  of  marriage,  nullity  of  marriage,  putting  to  silence,  legitimacy,  or 
bastardy,  or  in  any  action  of  adherence  or  separation. 

§  5.  ^'  The  adducing  of  any  party  as  a  witness  in  any  cause  or  prooeeding 
by  the  adverse  party  shall  not  have  the  effect  of  a  reference  to  the  oath  of 
the  party  so  adduced  :  Provided  always,  that  it  shall  not  be  competent  to 
any  party,  who  has  called  and  examined  the  opposite  party  as  a  witness, 
thereafter  to  refer  the  cause  or  any  part  of  it  to  his  oath,  and  that  in  all 
other  respects  the  right  of  reference  to  oath  shall  remain  as  at  present 
estabhshed  by  the  law  and  practice  of  Scotland. 

§  6.  ^'  Nothing  herein  contained  shall  alter  or  affect  the  authority  or 
practice  of  the  courts  in  Scotland  as  to  judicial  examination." 

*  Sic  in  the  printed  statute.     Qu.  "  inqttWy," 

^  Independent  of  this  Act,  witnesses  are  competent,  though  not  compell* 
able,  to  testify  to  their  own  turpitude  ;  as  for  instance,  to  admit  that  their 
former  oaths  were  corruptly  false,  R  v.  Teal,  11  East,  309  ;  Rands  r. 
Thomas,  5  M.  &  SeL  244  ;  or  to  prove  that  notes,  to  which  they  have  given 
credit  and  currency  by  their  signatures,  have  been  fraudulently  conoooted 
by  them.  Jordaine  v,  Lashbrooke,  7  T.  R  601,  overruling  Walton  v.  8bel* 
ley,  1 T.  R  296.  In  fact,  the  maxim  of  the  civil  law,  ^<  nemo  allegans  suam 
tiupitudinem  est  audiendus,"  is  not  recognised  in  English  courts  of  justice : 
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competent  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or 
other  person  in  whose  right  any  defendant  in  replevin  may  make 
cognizance,  or  any  person  in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in 
part,  or  the  husband  or  wife  of  such  persons  respectively ;  pro- 
vided also  that  this  Act  shall  not  repeal  any  provision  [in  the 
New  Will  Act] :  *  Provided  that  in  Courts  of  Equity  any  defendant 
to  any  cause  pending  in  any  such  court,  may  be  examined  as  a 
witness  on  the  behalf  of  the  plaintiff  or  of  any  co-defendant  in 
any  such  cause,  saving  just  exceptions;  and  that  any  interest 
which  such  defendant,  so  to  be  examined,  may  have  in  the 
matters,  or  in  any  of  the  matters  in  question  in  the  cause,  shall 
not  be  deemed  a  just  exception  to  the  testimony  of  such 
defendant,  but  shall  only  be  considered  as  affecting,  or  tending 
to  affect,  the  credit  of  such  defendant  as  a  witness/' 

§  1216.  It  will  be  seen  that,  by  the  provisoes  here  introduced, 
some  fow  exceptions  were  engrafted  on  the  general  rule,  that  no 
interested  witness  should  be  incompetent  to  give  evidence ;  and 
so  far  the  triumph  of  Mr.  Bentham's  proposition,  that  "  in  the 
character  of  objections  to  competency,  no  objections  ought  to  be 
allowed," 'failed  to  be  complete.  A  brighter  prospect,  however, 
was  soon  about  to  dawn;  and  in  1846,  the  Legislature,  while 
establishing  the  County  Courts  by  the  Act  of  9  &  10  Vict.,  c.  95, 
had  the  courage  to  enact,  that  "  on  the  hearing  or  trial  of  any 
action,  or  on  any  other  proceeding  under  this  Act,  the  parties 
thereto,  their  wives  and  all  other  persons,  may  be  examined, 
either  on  behalf  of  the  plaintiff  or  defendant,  upon  oath  or  solemn 
affirmation."'    After  the  wisdom  of  this  great  alteration  in  the  law 


lod  the  decisions  of  Jefferies,  C.  J.,  and  Legge,  B.,  who  are  both  reported 
to  have  rejected  witnesses,  when  called  to  prove  that  they  had  perjured 
themflelTcs  on  some  former  occasion,  are  no  longer  of  any  authority.  See 
Titus  Gates'  case,  10  How.  Si  Tr.  1185,  1186  ;  and  Eliz.  Cannings  case, 
19  How.  St  Tr.  632.  '  7  WiU.  4  &  1  Vict.,  c.  26,  §§  14—17. 

*  1  Bat  of  JudL  Ev.  3. 

»  §  83.     See  also  6  &  7  Will.  4,  c  76,  §  36,  and  14  dr  16  Vict,  c.  67, 
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had  been  tested  and  thoroughly  proved  by  the  experience  of  six 
years,  a  final  effort  was  made  by  Lord  Brougham  to  induce 
Parliament  to  carry  out  the  principle  to  its  legitimate  extent. 
This  effort  was  crowned  with  almost  entire  success;  and  the 
statute  14  &  15  Vict.,  c.  99,  having  received  the  Royal  assent  in 
August  1851,  came  into  operation  in  the  following  September.* 

§  1217.  The  first  four  sections  of  this  Act,  which  relate  to  the 
competency  of  witnesses,  are  as  follows : — 

"  I.  So  much  of  §  1  of  the  Act  of  6  &  7  Vict.,  c.  85,  as 
provides  that  the  said  Act  shall  'not  render  competent  any 
party  to  any  suit,  action,  or  proceeding  individually  named  in  the 
record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may  make  cognizance,  or 
any  person  in  whose  immediate  and  individual  behalf  any  action 
may  be  brought  or  defended,  either  wholly  or  in  part,*  is  hereby 
repealed." ' 

"II.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having 
by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence,  either  vivft  voce  or  by  deposition, 
according  to  the  practice  of  the  court,  on  behalf  of  either  or  any 
of  the  parties  to  the  said  suit,  action,  or  other  proceeding.** 


§  102,  which  enabled  parties  to  appeal  to  the  oaths  of  their  opponents  in  the 
Irish  CivU  BiU  Courts. 

'  §  20.  This  statute  was  prepared  by  the  author  of  the  present  work 
who  originally  submitted  it  to  Lord  Denman,  and  after  obtaining  his  sanction 
to  the  alterations  proposed,  intrusted  it  to  Lord  Brougham.  It  wbb  first 
introduced  into  the  House  of  Lords  in  1849,  but  it  was  not  pressed  forward 
during  that  or  the  following  year,  in  consequence  of  the  threatened  opposition 
of  Sir  John  Jerns,  the  then  Whig  Attomey-General. 

^  It  will  be  observed  that  this  section  repeals  the  whole  of  the  first  proTiao 
in  §  1  of  Lord  Denman's  Act,  excepting  the  words  at  the  end  of  it,  *'  <yr  the 
husband  or  wife  of  twih  persons  respeciivehj.** 
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"in.  But  nothing  herein  contained  shall  render  any  person, 
who  in  any  criminal  proceeding  is  charged  with  the  commission 
of  any  indictable  offence,  or  any  offence  punishable  on  summary 
conviction,  competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  or  shall  render  any  person  compellable 
to  answer  any  question  tending  to  criminate  himself  or  herself,* 
or  shall  in  any  criminal  proceeding  render  any  husband  com- 
petent or  compellable  to  give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  hnsband." 

"TV.  Nothing  herein'  contained  shall  apply  to  any  action, 
snit,  proceeding,  or  bill  in  any  court  of  common  law,  or  in  any 
ecdesiastical  court,  or  in  either  House  of  Parliament,  instituted 
in  consequence  of  adultery,*  or  to  any  action  for  breach  of  promise 
of  marriage/'* 

§  1218.  Although  at  the  time  when  these  sections  first  came 


*  This  proviso  was  most  injudiciously  introduced  into  the  Act  by  the 
House  of  Lords  at  the  pressing  instance  of  Lord  Truro.  As  Lord  Campbell 
pointed  out  at  the  time,  it  is  merely  calculated  to  raise  doubts  where  none 
thoold  exist  By  the  general  law  of  the  land,  every  witness  is  protected 
from  answering  questions,  where  the  answers  would  tend  either  to  criminate 
himself,  or  to  expose  him  to  any  penalty,  forfeiture  or  ecclesiastical  censure  ; 
sod  as  the  Act  simply  makes  parties  witnesses^  it  is  obvious  that,  without 
any  special  enactment,  they  might  have  claimed  the  same  protection  as  all 
other  persons  under  examination.  But,  how  stands  the  matter  now  ?  the 
Act  states  that  they  cannot  be  forced  to  criminate  themselves.  Good  ;  but 
oan  they  be  compelled  to  disclose  what  will  render  them  liable  to  penalties, 
forfeitores,  or  spiritual  reprimands  ?  Is  the  maxim,  *'  es^essum  facit  cessare 
taeUum,"  to  apply,  or  can  the  party  give  the  go-by  to  the  statute,  and  rest 
on  the  common  law  ? 

'  lliis  word  ought  to  have  been  '^hereinbefore  ;"  for  as  the  clause  stands 
at  present,  the  exception  is  made  to  extend  to  the  whole  Act,  and  not  merely 
to  the  first  two  sections.  Practically  the  mistake  is  of  little  importance  ;  as 
it  is  difficult  to  discover  any  sections  in  the  statute,  excepting  the  first  and 
second,  which  could  apply  to  either  of  the  proceedings  excluded. 

'  See  post,  §§  1220  a— 1221. 

*  §  5  provides  that  nothing  in  the  Act  shall  repeal  any  provision  of  the 
New  Will  Act.  This  section,  which  was  copied  from  Lord  Denman's  Act, 
wonld  seem  to  be  unnecessary.  It  was  introduced  ex  nugori  cautelA,  in 
order  to  preserve  intact  §  16  of  7  Will  4  <fe  1  Vict.,  c.  26,  which  enacts, 
thai  gifts  to  the  attesting  witnesses  of  wills,  or  to  their  husbands  or  wives, 
ihaU  be  void. 
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into  operation,  learned  judges  might  have   been  found,  who, 
taking  a  cautious  view  of  the  subject,  were  inclined  to  regard  the 
examination  of  parties  as  a  questionable,  if  not  a  very  dangerous, 
experiment ;  it  is  believed,  that,  at  present,  every  eminent  lawyer 
in  Westminster  Hall  will  most  readily  admit,  that  this  change 
in  the  law  has  been  productive    of  highly  beneficial  results. 
In  courts  of  law,  it  has  not  only  enabled   very  many  honest 
persons  to  establish  just  claims,  which,  under  the  old  system 
of  exclusion,  could  never  have  been  brought  to  trial  with  any 
hope  of  success ;  but  it  has  deterred  at  least  an  equal  number 
of  dishonest  men  from  attempting,  on  the  one  hand,  to  enforce  a 
fraudulent  demand;  and,  on  the  other,  to  set  up   a  fictitious 
defence.     The  knowledge  that  a  party  might  tell  his  own  story  to 
the  Court  and  jury,  has  operated  strongly  as  an  encouragement  to 
the  suitor  who  was  the  witness  of  truth ;  while  the  dread  of  cross- 
examination,  and  consequent  exposure,  has  had  a  corresponding 
tendency  to  check  litigation,  in  cases  where  a  verdict  could  only 
be  obtained  through  the  medium  of  perjury.    In  Courts  of  Equity 
the  same  advantages  have  arisen,  so  far  as  respects  the  power  now 
first  granted  to  parties  of  giving  testimony  in  their  own  favour ; 
while  defendants,  who,  under  the  former  law,  would  have  been 
forced  to  file  cross  bills  for  the  purpose  of  "  scraping  the  con- 
science "  of  plaintifiis,  have  been  enabled  to  effect  that  desirable 
object  without  having  recourse  to  this  dilatory  and  costiy  pro- 
ceeding.    The  Common  Law  Commissioners  have  expressed  an 
opinion  most  favourable  to  the  merits  of  the  measure ;  and  in 
their  second  Report '  have  observed,  that  "  according  to  the  con- 
current testimony  of  the  bench,  the  profession,  and  the  public, 
the  new  law  is  found  to  work  admirably,  and  to  contribute  in  an 
eminent  degree  to  the  administration  of  justice." 

§  1219.  On  one  point,  the  Act  of  1851  was  essentially  defective ; 
for  although  it  rendered  husbands  and  wives  admissible  witnesses 
for  or  against  each  other,  when  both  were  jointly  parties  as  plain- 
tiffs or  defendants,'  it  did  not  further  interfere  with  the  common 

'  T.  11. 

'  StokebiU  and  Wife  v,  Pettingell,  21  L.  J.,  Q.  B.,  249,  note. 
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kw  rule,  which, — except  in  the  County  Courts/  the  Barinote  Courts 
of  Derbyshire/  and  the  Court  of  Bankruptcy/ — precluded  either 
the  husband  or  the  wife  from  giving  testimony  in  a  cause  in  which 
the  other  was  a  party.  This  defect  in  the  measure,  which  owed  its 
existence  to  the  unyielding  opposition  of  Lord  Chancellor  Truro, 
and  the  cautious  misgivings  of  Lord  Cranworth,  was  soon  found  to 
be  productive  of  much  practical  injustice ;  and  an  attempt  was  ac- 
cordingly made  to  get  rid  of  the  difficulty,  by  putting  a  forced  inter- 
pretation upon  the  language  of  the  statute.  The  attempt  failed,  as 
it  deserved  to  do ;  ^  and  Lord  Brougham  once  more  had  recourse 
to  the  Legislature.  The  Evidence  Amendment  Act  of  1853  *  was 
passed  with  universal  consent,  and  the  law  which  governs  the 


'  9  &  10  Vict,  c.  96,  §  83,  citod  ante,  §  1216. 

'  14&15  Vict.,c.  94,  §  18. 

M2  <fc  13  Vict.,  c.  106,  §  118,  which  enacts,  that  "  it  shall  be  lawful 
for  the  Court  to  summon  before  it  the  wife  of  any  bankrupt,  and  to  examine 
her,  after  she  shall  have  made  and  signed  the  declaration  [to  speak  the 
tnith,  see  post,  §  1257,]  either  by  word  of  mouth  or  interrogatories  in 
writing,  for  the  finding  out  and  discovery  of  the  estate,  goods,  and  chattels, 
of  such  bankrupt,  concealed,  kept,  or  disposed  of  by  such  wife,  in  her  own 
perMD,  or  by  her  own  act,  or  by  any  other  person  ;  and  she  shall  incur  such 
danger  or  penalty  for  not  coming  before  the  Court,  or  for  refusing  to  be 
svom  and  examined,  or  for  refusing  to  sign  or  subscribe  her  examination, 
or  for  not  fully  answering  to  the  satisfaction  of  the  Court,  as  is  hereinafter 
proTided,"  in  §  260  of  the  Act. 

*  Sti^eton  V.  Crofts,  18  Q.  B.  367  ;  Barbat  v.  Allen,  7  Ex.  R  609. 

'16^17  Vict ,  c.  83.     The  first  four  sections  of  the  Act  are  as  follows  :— 

§  1.  "On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question  oi 
on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in  any  coiu*t 
of  justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
anth<mty  to  hear,  receive,  and  examine  evidence,  the  husbands  and  wives  of 
the  partieB  thereto,  and  of  the  persons  in  whose  behalf  any  such  suit,  action, 
or  other  proceeding  may  be  brought  or  instituted,  or  opposed,  or  defended, 
diall,  except  as  hereinafter  excepted,  be  competent  and  compellable  to  give 
eridence,  either  viv&  voce  or  by  deposition  according  to  the  practice  of  the 
Court,  on  behalf  of  cither  or  any  of  the  parties  to  the  said  suit,  action,  or 
other  proceeding.'* 

$  2.  "  Nothing  herein  shall  render  any  husband  competent  or  compellable 
to  give  evidence  for  or  against  his  wife,  or  any  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband,  in  any  criminal 
proceeding,  or  in  any  proceeding  instituted  in  consequence  of  adultery." 
Seepoit,  §§  1220a— 1221,  and  1237  a. 

§  3.  "  No  husband  shall  be  compellable  to  diBclose  any  communication 
made  to  him  by  his  wife  during  the  marriage,  and  no  wife  shall  be  com- 

4a 
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admissibility  of  the  testimony  of  married  persons,  has  at  length 
been  placed  on  a  sound  footing.  As  a  general  rule,  all  husbands 
and  wives  of  parties  to  the  record, — excepting  the  husbands 
and  wives  of  defendants  in  criminal  proceedings,'  and  the  wives  of 
supposed  paramours  who  are  respondents  in  suits  for  dissolution 
of  marriage,  or  for  damages  by  reason  of  adultery,' — are  now  com- 
petent and  compellable  to  testify,  but  they  are  still  privileged  from 
disclosing  any  communication  made  to  them  during  the  marriage,* 

§  1220.  Regard  being  had  to  the  exceptions  specified  in  the 
Acts  of  1851  and  1853,  just  cited,  and  a  reference  being  also  made 
to  certain  other  legal  rules,  which  will  presently  be  mentioned, 
the  law  now  in  force  will  be  found  to  regard  six  classes  of  persons 
as  incompetent  to  testify ;  namely,  first,^  the  parties  to  any  action 
for  breach  of  promise  of  marriage ;  secondly,*  those  persons  who, 
in  any  criminal  proceeding,  are  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary 
conviction,  so  far  at  least  as  relates  to  their  giving  evidence  on 
oath  either  for  or  against  themselves ;  thirdly,*  the  husbands  and 
wives  of  all  persons,  who  are  defendants  in  any  criminal  pro» 
ceeding;  fourthly,^  the  wives  of  supposed  paramours  who  are 
made  respondents  in  suits  for  dissolution  of  marriage,  or  foy 
damages  by  reason  of  adultery ;  fifthly,  in  cases  of  high  treason 
and  misprision  of  treason,  other  than  such  as  consist  in  injuring 
or  attempting  to  injure  the  Queen's  person,®  those  persons  who 
are  not  included,  or  properly  described,  in  the  list  of  witnesses 


pellable  to  disclose  auy  communication  made  to  her  by  her  husband  during 
the  marriage." 

§  4.  "So  much  of"  §  1  of  6  <fe  7  Vict.,  c.  85,  "  as  provides  that  the  said 
Act  shall  not  render  competent  the  husband  or  wife  of  any  party  to  any  suit, 
action,  or  proceeding,  individually  named  in  the  record,  or  of  any  lessor  of 
the  plaintiff,  or  of  the  tenant  of  premises  sought  to  be  recovered  in  eject- 
ment, or  of  the  landlord  or  other  person  in  whose  right  any  defendant  in 
replevin  may  make  cognizance,  or  of  any  lessor  in  whose  immediate  and 
individual  behalf  any  action  may  be  brought  or  defended,  either  wholly  or 
in  part,  is  hereby  repealed."  *  Post,  §  1227. 

2  Post,  §  1237  a.  '  Ante,  §  830.  *  Post,  §  1222. 

*  Post,  §  1223.  «  Post,  §  1227.  "  Post,  §  1237  a. 

»  See  39  &  40  Geo.  3,  c.  93;    1  &  2  Geo.  4,  c.  24,  §  2,  Ir.  ;    5  «fe 
Vict.,  c.  51,  §  1  ;  ante,  §  875. 
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deliyered  to  the  defendant  pursuant  to  statute;'  and,  lastly, 
persons  insensible  to  the  obligations  of  an  oath.'  On  the  second 
and  third  of  these  general  rules  a  few  exceptions  have  been 
engrafted,  which  will  be  noticed  in  their  proper  places. 

§  1220  a.  Before  discussing  the  law  as  it  affects  these  six  classes 

of  persons,  it  will  be  convenient  to  refer  to  a  seventh  class,  whose 

eridenoe  until  recently  has  been  rigidly  excluded,  but  who  now 

occnpy  such  a  position  that  it  is  almost  impossible,  in  the  absence 

of  decisions  on  the  subject,  to  state  with  certainty  to  what  extent 

they  are  competent  or  incompetent  to  testify.    Allusion  is  here 

made  to  the  parties^  and  the  husbands  and  wives  of  parties,  in 

any  suit  instituted  in  consequence  of  adultery.      Prior  to  the 

establishment  of  the  Court  for  Divorce  and  Matrimonial  Causes, 

these  persons  were  incompetent  witnesses.     The  common  law 

rejected  their  testimony,  in  common  with  that  of  other  parties  to 

the  record,  and  of  the  husbands  and  wives  of  parties ;  and  the 

Legislature,  while  repudiating  the  old  doctrines  of  the  common 

law  in  relation  to  competency,  expressly  excepted  these  particular 

indiyidaals  from  the  operation  of  the  new  laws  of  evidence.'    The 

question  then  is,  whether  the  common  law,  thus  left  untouched 

by  the  Evidence  Acts  of  1851  and  1858,  has  been  annulled  either 

wholly  or  partially  by  the  statute  passed  in  1857  for  amending 

the  law  of  divorce.     In  other  words,  if  a  suit  be  instituted  in  the 

new  court,  either  for  judicial  separation  by  reason  of  adultery,  or 

for  dissolution  of  marriage,  or  for  damages  against  the  supposed 

adulterer,*  can  the  parties  to  such  suit  be  compelled  to  give 

eridence  on  behalf  of  their  opponents,  or  are  they  competent  to 

testify  in  tiieir  own  favour  ?     If  §  48  of  the  Act  is  to  be  strictly 

construed,  these  questions  must  be  answered  in  the  negative ;  for 

that  section  enacts,  that  "  the  rules  of  evidence  observed  in  the 

Superior  Courts  of   Common    Law  at   Westminster,  shall  be 

applicable  to  and  observed  in  the  trial  of  aU  questions  of  fact  in 

the  court."     But  then  §  41  enacts,  that  every  person  seeking, 

*  r  Anne,  c  21,  §  11  ;  pout,  §  1288.  -  Post,  §  1243. 

'  14  &  16  Vict,  c.  99,  §  4,  cited  ante,  §  1217  ;    16  &  17  Vict.,  c.  83, 
{  2,  cited  ante,  p.  1089,  u.  5. 

*  See  20  &  21  Vict.,  c.  85,  §§  7, 16,  27,  33. 

4a2 
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among  other  things,  "  a  decree  of  judicial  separation,  or  a  disso- 
lution of  marriage/'  shall,  together  with  the  petition,  "  file  an 
affidavit  verifying  the  same  so  far  as  he  or  she  is  able  to  do  so ;  *' 
while  §  43  empowers  the  Court,  "  if  it  shall  think  fit,  to  order  the 
attendance  of  the  petitioner,  and  to  examine  him  or  her,  or  per- 
mit him  or  her  to  be  examined  or  cross-examined  on  oath,  on  the 
hearing  of  any  petition ;  but  no  such  petitioner  shall  be  bound  to 
answer  any  question  tending  to  show  that  he  or  she  has  been 
guilty  of  adultery."  §46  further  provides,  that  parties, — subject  to 
such  rules  as  may  be  established  for  the  Court,* — "  shall  be  at 
liberty  to  verify  their  respective  cases  in  whole  or  in  part  by 
affidavit,  but  so  that  the  deponent  in  every  such  affidavit  shall,  on 
the  application  of  the  opposite  party  or  by  direction  of  the  Court, 
be  subject  to  be  cross-examined  by  or  on  behalf  of  the  opposite 
party  orally  in  open  court,  and  after  such  cross-examination  may 
be  re-examined  orally  in  open  court  as  aforesfud  by  or  on  behalf 
of  the  party  by  whom  such  affidavit  was  filed." 

§  1220  b.  It  win  be  seen  that  these  last  three  sections,  if  con- 
strued as  applicable  to  suits  ''instituted  in  consequence  of 
adultery,"  are  entirely  opposed  to  §  48  of  the  same  Act ;  and  this 
opposition  may  reasonably  justify  an  argument  that  they  were 
simply  intended  to  apply  either  to  preliminary  and  interlocutory 
proceedings  in  the  cause,'  as  contradistinguished  from  the  actual 
trial  of  the  question  of  fact,  or  to  such  suits  only  as  are  not 
included  in  the  exceptions  of  the  recent  Evidence  Acts.'  It 
may  be  urged,  that  it  is  the  duty  of  the  lawyer,  in  construing 
the  behests  of  the  lawgiver,  to  give  eflfect,  if  possible,  to  every 
word;  that  the  Legislature  cannot  be  presumed  to  have  sanctioned 
two  contradictory  enactments,  at  least  in  the  same  Act ;  and  that 


*  This  seems  to  be  the  meaning  of  the  somewhat  doubtful  language  of  the 
Act,  "except  as  hereinbefore  provided."  See  Reg.  2,  cited  post,  p.  1093, 
n.  1  ;  and  Keg.  15,  cited  post,  p.  1093,  n.  2. 

^  On  a  motion  imder  the  old  law  in  an  action  of  crim.  con.  for  a  new  trial 
on  the  ground  of  surprise,  the  affidavit  of  the  defendant  denying  that  he  had 
intrigued  with  the  plaintiff's  wife,  has  been  received,  though  the  wife's 
affidavit  to  the  same  effect  was  rejected.  Hawker  v.  Seale,  17  Com.  B.  525. 

M4  &  15  Vict.,  c.  99,  §  4,  cited  ante,  §  1217  ;  16  <fe  17  Vict.,  a  83, 
§  2,  cited  ante,  p.  1 089,  n.  5. 
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the  only  rational  mode  of  reconciling  these  apparently  irrecon- 
cilable clauses,  is,  by  pntting  upon  them  one  or  other  of 
the  constructions  stated  above.  Still,  as  this  reasoning  may 
possibly  not  be  judicially  adopted,*  it  is  desirable  to  consider 
briefly  what,  under  such  circumstances,  will  be  the  position  of 
the  respective  parties  to  suits  instituted  in  the  new  court,  with 
respect  to  their  rights  and  liabilities  as  witnesses.  And  here  it 
may  be  laid  down  with  tolerable  certainty,  that  in  all  suits  of 
nullity  of  marriage,  whether  founded  on  impotence  or  on  prior 
nuptials ;  in  all  suits  for  judicial  separation  by  reason  of  cruelty 
or  desertion  ;  in  all  suits  for  jactitation  of  marriage,  or  for 
restitution  of  conjugal  rights,  the  respective  husbands  and  wives, 
whether  de  jure  or  de  facto,  are  competent  and  compellable,  as 
parties  to  the  suit,  to  be  examined  as  witnesses  on  either  side. 
In  these  cases,  the  only  difference  between  the  old  and  the  new 
law  seems  to  be,  that,  in  addition  to  the  right  of  being  orally 
examined  in  chief, — which  right,  it  is  presumed,  remains  intact, — 
the  plaintiffs  must  verify  their  petitions,'  and  the  defendants, 
unless  they  simply  deny  the  facts  stated  by  their  opponents,  must 
verify  their  answers '  by  affidavit ;  the  respective  deponents  being 
liable,  either  on  the  application  of  the  opposite  party,^  or  by 
direction  of  the  Court,  to  an  oral  cross-examination,  and  being,  in 
that  events  entitled  to  an  oral  re-examination.' 

§  1221.  In  suits  for  judicial  separation  by  reason  of  adulterj', 


'  In  Deane  r.  Deane,  whioh  was  a  petiiion  by  wife  against  husband  for 
judicial  separation  by  reason  of  adultery,  the  reasoning  in  the  text  ira« 
adopted  by  Sir  C.  Crosswell,  but  the  question  was  not  formaUy  argued.  This 
case  was  heard  in  Ct.  of  Prob.  on  19th  March,  1858.,  MS. 

*  Reg.  2  of  Rules  for  Ct.  for  Prob.  and  Mat.  Cans,  directs,  that  "  e?eiy 
petition  shall  be  accompanied  by  an  affidavit  made  by  the  petitioner,  verify* 
ing  the  &ct8  stated  in  the  petition,  of  which  he  or  she  has  personal  cogni- 
auioe,  and  such  affidavit  shaU  bo  filed  with  the  petition." 

'  Keg.  15  of  Rules  for  Ct.  for  Div.  and  Mat.  Caus.  directs,  that  ^^  every 
answer,  which  contains  matter  other  than  a  simple  denial  of  the  facts  stated 
in  the  petition,  shall  be  accompanied  by  an  affidavit  made  by  the  respondent, 
verifying  such  other,  or  additional  matter,  and  such  affidavit  shall  be  filed 
with  the  answer. '^ 

*  These  applications  must  '^  be  made  on  summons  to  the  judge  ordinary 
sitting  in  Chambers  ;"  Reg.  38  of  Rules  for  Ct.  for  Div.  and  Mai  Caus. 

^  20  &  21  Vict.,  c.  85,  §40. 
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for  dissolution  of  marriage,  and  for  damages  against  the  supposed 
adulterer,*  the  alteration  in  the  law  effected  by  the  recent  Act  will, 
— if  the  parties  be  held  admissible  witnesses  at  all, — ^be  much 
greater;  for,  although  such  parties  will  still  be  incompetent  to 
testify  orally  in  their  own  behalf,  at  least  in  the  first  instance,  they 
will  be  bound  to  support  their  respective  cases  by  affidavits  made 
by  themselves.*  They  thus,  in  common  with  all  other  deponents, 
will  become  subject  to  oral  cross-examination;'  and,  unless  they 
be  petitioners  examined  under  the  order  of  the  Court,'*  they  would 
seem  to  be  bound  to  answer  questions  even  tending  to  show  that 
they  have  been  guilty  of  adultery.  Whether  this  be  a  desirable 
state  of  the  law,  especially  where  the  supposed  paramour  is  one  of 
the  defendants,  and  where,  under  the  hypothesis  of  his  guilty  he 
must  be  exposed  to  an  almost  irresistible  temptation  to  commit 
perjury,' — is  a  matter  deserving  serious  consideration  ;  and  what 
renders  such  a  law  doubly  objectionable  is,  that  it  does  not  apply 
equally  to  both  parties  in  the  suit.  Take,  for  example,  a  petition 
for  dissolution  of  marriage,  in  which  suit  the  wife  and  the  supposed 
paramour  are  respondents.  The  petitioner  files  an  affidavit  verify* 
ing  the  facts  stated  in  the  petition.  The  respondents  severally 
deny  the  facts  alleged,  and  set  up  a  counter  charge  of  adultery  on 
the  part  of  the  petitioner,  supporting  the  answers  by  affidavits. 


'  20  &  21  Vict.,  c.  85, §§  7, 16, 27, 33. 

2  Id.  §§  41,  46  ;  Reg.  2  and  15  of  Rules  for  a.  for  Div.  and  Mai  Cans* 

2  20  <fc  21  Vict.,  c.  85,  §  46.  *  Id.  §  43. 

*  This  subject  was  finely  dealt  with  by  Mr.  Denman  on  the  Queen's  triaL 
'*  We  have  been  told,"  said  he,  "  that  Bergami  might  be  produced  as  a  wit- 
ness in  our  exculpation,  but  we  knew  this  to  be  a  fiction  of  lawyers,  which 
common  sense  and  natural  feeling  would  reject.  The  very  call  is  one  of 
the  unparalleled  circimistances  of  this  extraordinary  case.  From  the  begin- 
ning of  the  world  no  instance  is  to  be  found  of  a  man  accused  of  adultery 
being  called  as  a  witness  to  disprove  it.  *  *  *  How  shameful  an  inqui- 
sition would  the  contrary  practice  engender  !  Great  as  is  the  obligation  to 
veracity,  the  circumstances  might  raise  a  doubt  in  the  most  conscientioiia 
mind  whether  it  ought  to  prevail.  Mere  casuists  might  dispute  with 
plausible  arguments  on  either  side,  but  the  natural  feelings  of  mankind 
would  be  likely  to  triumph  over  their  moral  doctrines.  Supposing  the 
existence  of  guilt,  perjury  itself  would  be  thought  venial  in  comparison  with 
she  exposure  of  a  confiding  woman.  It  follows  that  no  such  question  onght 
in  any  case  to  be  administered,  nor  such  temptation  given  to  tamper  with  the 
sanctity  of  oaths."     Quoted  in  1  Lord  Brougham's  Speech.  248. 
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The  questions  of  fact  come  on  for  trial  before  a  jury.  The 
petitioner  attends  by  order  of  the  Court,  and  is  permitted  to  be 
examined  on  oath.  In  cross-examination,  he  is  asked  some  question 
respecting  his  own  intrigues,  but  he  declines  to  answer,  and  the 
Court  protects  him.  His  wife  and  the  supposed  paramour  are  next 
cross-examined  under  §  46  of  the  Act,  with  the  view  of  establishing 
their  mutual  guUt.  They  apply  for  protection  to  the  Court,  but  they 
apply  in  vain.  The  law  which  screens  the  husband  has  no  power 
to  shield  the  wife.  Surely  this  is  a  result  which  was  never  contem- 
plated by  the  framers  of  the  measure ;  but  it  is  one,  which,  if  the 
parties  be  made  witnesses,  must  follow  from  the  language  employed. 

§  1222.  Returning  now  to  the  doctrine  of  competency,  as 
recognised  in  the  ordinary  Courts  of  Common  Law,  the  first  class 
of  persons  whose  testimony  is  rejected,  comprises  the  parties  to 
any  action  for  breach  of  promise  of  marriage.  These  particular 
actions  being  expressly  excepted  out  of  the  operation  of  Lord 
Brougham's  Act,*  are  stiU  governed  by  the  old  law,  though  it  is 
probable  that  this  will  be  only  a  temporary  inconvenience.  The 
expediency  of  excluding  the  testimony  of  parties  in  breaches  of 
promise  of  marriage,'  is,  to  say  the  least  of  it,  extremely  pro- 
blematical ;  for  most  persons  who  have  watched  the  working  of 
the  new  law  must  have  come  to  the  conclusion,  that  actions  of 
this  nature  are  precisely  those  in  which  juries  ought  to  have  the 
advantage  of  seeing  the  litigants,  and  of  hearing  what  they  have 
to  say  on  either  side. 

§  1223.  The  second  class  of  persons  whom  the  law  in  general 
regards  as  partially  incompetent  to  testify,  includes  defendants  in 
our  criminal  courts,  and  parties  charged  before  magistrates  with 
minor  offences.  It  has  been  seen  that  Lord  Brougham's  Act  of 
1851,  in  making  parties  to  the  record  admissible  witnesses,  has 
expressly  provided  in  §  3,*  that  nothing  in  the  Act  "  shall  render 
any  person,  who  in  any  criminal  proceeding  is  charged  with  the 
commission  of  any  indictable  offence,  or  any  offence  punishable  an 

*  14  &  15  Vict,  c.  99,  §  4,  cited  ante,  §  1217. 

'  This  exception  was  introduced  into  the  Bill  in  its  passage  through  the 
Lords.  '  Ante,  §  1217. 
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smnmai-y  conviction,  competent  or  compellable  to  give  evidence 
for  or  against  himself  or  herself."  Now,  tliis  proviso  calls  for 
three  observations.  In  the  first  place,  it  does  not  say  that  the 
persons  specified  in  it  shall  not  be  rendered  by  the  Act  competent 
or  compellable  to  give  evidence  at  oily  but  merely  that  they 
shall  not  be  allowed  or  forced  to  testify /or  or  against  themselves. 
If,  tlierefore,  several  persons  be  jointly  indicted,  any  one  of  them 
may,  under  §  2,  be  called  as  a  witness  either  for  or  against  his 
co-defendants,'  excepting  only  in  those  few  cases,  where  the 
indictment  is  so  framed  as  to  give  him  a  du*ect  interest  in  obtain- 
ing their  discharge.  For  instance,  if  a  man  were  indicted  for 
a  conspiracy '  or  a  riot  ^  with  other  defendants,  or  as  an  acces- 
sory to  their  guilt,  or  for  unlawfully  entering  land  with  them  by 
night,  being  armed  for  the  purpose  of  taking  game,'*  or  for 
assembling  with  them,  whether  armed  or  not,  to  assist  in  the 
illegal  landing  of  goods,^  it  would  seem  that  he  could  not  be  a 
competent  witness  for  them,  or  compellable  to  give  evidence 
against  them;  because,  in  each  of  these  cases — and  several 
others  of  a  similar  kind  might  be  cited — as  the  crime  can  only  be 
effected  by  the  guilty  concurrence  of  two  or  more  individuals, 
the  acquittal  of  the  other  defendants  would  inevitably  lead  to  his 
own,  while  their  comiction  might  at  least  be  a  material  step  in 


'  R.  t,  SteveuBon  and  Coulter,  tried  before  Ball,  J.,  at  Annagh,  on  4th  of 
March,  1851.  The  indictment  was  for  an  aggravated  assault,  and  Coulter 
was  examined  as  a  witness  for  Stevenson.  MS.  But  see  K.  v.  Jackson,  6 
Cox,  C.  C.  525,  where,  however,  no  reference  was  made  to  Ld.  Brougham's 
Act,  or  to  the  case  cited  above. 

'  To  constitute  the  crime  of  conspiracy  itco  persons  at  least  must  be  en- 
gaged in  it ;  1  Hawk.  P.  C.  c  72,  §  8.     See  R.  v,  Thompson,  16  Q.  B.  832. 

^  A  riot  can  only  be  committed  by  three  persons  or  more  ;  1  Russ.  C.  & 
M.  266;  and  the  same  number  of  persons  is  required  to  constitute  the 
offence  of  seamen  riotously  assembling,  and  forcibly  obstructing  the  loading, 
unloading,  sailing,  or  navigating  of  any  vcsscL  See  33  Geo.  3,  c,  67,  §  1. 
The  refusing  to  disperse  after  proclamation  is  felony,  only  when  txcelve  or 
more  persons  are  unlawfully  assembled.     See  1  Greo.  1,  st.  2,  c.  6,  §  1. 

*  Under  9  Geo.  4,  a  69,  §  9.  Here,  three  or  more  persons  must  be  together. 
See  R.  V.  Whittaker,  1  Den.  310.     See  also  1  &  2  Will.  4,  c.  32,  §§  30,  32. 

-  Under  16  &  17  Vict.,  c.  107,  §§  247,  248.  Here,  also,  three  or  more 
persons  must  have  assembled.  To  render  the  offence  of  being  found  with 
goods  liable  to  forfeiture  a  felony,  six  persons  must  be  in  company,  except 
under  special  circumstances  of  aggravation.     See  §  250  of  tbe  Act 
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establishing  his  guilt.  Whenever,  therefore,  it  becomes  necessary, 
under  the  circumstances  just  stated,  to  obtain  the  testimony  of  a 
defendant  in  a  criminal  trial  as  against  his  co-defendants,  the 
proper  course  is  either  to  enter  a  nolle  prosequi,*  or  to  apply  for 
a  verdict  of  acquittal  before  opening  the  case;*  though  the 
Court,  in  its  discretion,  will  direct  an  acquittal  either  during  the 
progress  or  at  the  termination  of  the  inquiry,  if  no  evidence  has 
been  given  inculpating  the  party  who  is  sought  to  be  made  a 
witness.^  As  soon  as  a  prisoner  has  thus  been  acquitted  he 
becomes  competent  to  testify  either  for  the  Crown,  or  for  his 
former  co-defendants." 

§  1224.  The  second  point  which  it  is  important  to  notice  with 
respect  to  the  proviso  in  question  is,  that  it  merely  applies  to 
persons  who  are  charged  in  any  criminal  proceeding  either  with 
indict€tble  offences  or  with  offences  punishable  by  summary 
conviction.  Penal  proceedings  instituted  in  the  Ecclesiastical 
Courts  do  not  fall  within  either  of  these  two  categories;  and, 
consequently,  if  the  office  of  the  judge  be  promoted  against  a 
clergyman  for  immoral  conduct,  the  defendant  will  be  competent 
to  testify  in  his  own  behalf,  and  may  even  be  subjected  to 
examination  on  the  part  of  the  prosecution.  It  may  be  true  that 
he  cannot  be  compelled  to  answer  any  questions  tending  to  expose 
him  to  conviction,  though  this  is  a  point  on  which,  as  before 
observed,*  some  doubt  may  possibly  be  entertained ;  but  should 
he  rely  on  his  legal  protection  and  decline  to  answer,  the  infer- 
ence against  him  raised  by  such  conduct  must  of  necessity  be 
strong.*  It  is  equally  obvious  that  qui  tam  actions  for  penalties, 
— although  to  a  certain  extent  they  partake  of  a  penal  character, 
— are  not  included  in  the  language  of  the  proviso;  and  the 
defendants  in  such  actions  may  therefore  be  examined  on  either 
side.    The  same  remark  applies  to  many  charges  preferred  before 


*  K.  V.  Sherman,  Cafl.  temp.  Hardw.  303  ;  R.  p.  Ellis,  1  M'Nally  Ev.  66. 
-  R.  t?.  Rowland,  Ry.  d;  M.  401,  per  Abbott,  0.  J. 

R  X,  Fraser,  1  M'Nally  Ev.  66  ;  R.  v,  0*Doimell,  7  Cox,  C.  C.  337. 

*  R  t.  0*Doimell,  7  Cox,  C.  C,  341,  342,  per  Monahaii,  C.  J. 

*  See  ante,  p.  1087,  n.  1. 

*  Att-Gen.  v.  Radloff,  10  Ex.  R.  98,  per  Martin,  B. ;  107,  per  Parke,  B. 
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justices,  which,  although  in  one  sense  they  may  he  regarded  as 
criminal  proceedings,  do  not  result  in  summary  convictions. 
Among  these  may  be  mentioned  applications  for  orders  of 
affiliation;  and  it  is  certainly  not  the  least  important  benefit 
conferred  by  the  Act,  that  men  have  now  an  opportunity  afforded 
them  of  defeating  the  false  accusations  of  unscrupulous  and 
designing  women.* 

§  1225.  As  serious  doubts  have  been  entertained,  whether 
an  information  filed  by  the  Attorney-General  in  the  Court  of 
Exchequer  for  the  recovery  of  penalties  consequent  on  a  breach 
of  the  revenue  laws,  was  such  a  "  criminal  proceeding "  as  to 
render  the  defendant  an  inadmissible  witness,'  the  Legislature  has 
thrice  interposed  with  the  view  of  clearing  up  the  matter  by 
positive  enactment.  The  first  two  attempts,* — ^which  extended  to 
all  prosecutions,  suits,  and  proceedings  under  the  laws  relating 
to  the  customs  or  inland  revenue, — failed  from  want  of  competent 
skill  in  the  draughtsman.*  The  third  has  only  partially  succeeded; 
— for  although  it  is  now  enacted,  in  not  very  gi'ammatical  phrase- 
ology, that  "  the  several  Acts  which  declare  and  make  competent 
and  compellable  a  defendant  to  give  evidence  in  any  suit  or  pro- 
ceeding to  which  he  may  be  a  party,  shall  not  be  deemed  to 
extend  or  apply  to  defendants  in  any  suit  or  proceeding  instituted 
imder  any  Act  relating  to  the  customs,'" — no  notice  is  taken  of 
parties  who  are  sued  for  infringing  the  Excise  laws.  The  question 
therefore  with  respect  to  these  offenders  is  still  open  for  dis- 
cussion* 

§  1226.  The  third  observation  suggested  by  the  proviso  in 
question  is,  that  it  does  not  render  the  persons  specified  incom- 
petent to  testify  either  for  or  against  themselves, — ^for  the  Act 
is  in  no  respect  a  disqualifying  statute, — but  it  simply  leaves 

»  gee  ante,  §  881; 

2  Att.-Gen.  v.  Radloff,  10  Ex.  R.  84.  Pollock,  C.  B.,  and  Parke,  B., 
held  that  the  defendant  was  not  a  competent  witness  ;  Piatt  and  Martin^ 
Bs.,  held  that  he  was. 

=  IT  <fe  18  Vict.,  c.  122,  §  15;  18  &  19  Vict.,  c.  96,  §  36. 

*  See  §  1225  of  2nd  edition  of  this  work. 

*  20  «te  21  Vict.,  c.  62,  §  14. 
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nntoached  the  previous  law  on  the  subject.  In  whatever  cases 
therefore,  previous  to  the  passing  of  the  Act,  defendants  charged 
with  oflfences  were  rendered  competent  to  give  evidence,  they  may 
still,  notwithstanding  the  proviso,  be  examined  as  witnesses. 
The  principal  statutes  which  authorise  such  an  examination,  will 
be  found  to  relate  to  cases  in  which  the  defendant  is  either  a 
nominal  party  on  the  record,  or  is  only  one  of  many  persons 
against  whom  the  proceeding  is  really  instituted.  For  example, 
if  a  parish  be  indicted  for  non-repair  of  a  road,  the  inhabitants, 
though  defendants,  are  rendered  admissible  witnesses  by  virtue 
of  the  Highway  Act  of  1835  ;*  and  under  the  Act  of  3  &  4  Vict., 
c.  26,*  the  inhabitants  of  a  township  will  in  like  manner  be 
competent,  though  they  cannot  be  forced,  to  testify,  if  an  indict- 
ment be  preferred  against  the  township  for  non*repair  of  a 
bridge.* 

§  1227,  The  third  general  rule  of  exclusion,  subject  to  some 
exceptions  which  will  be  presently  mentioned,^  precludes  husbands 
and  wives  from  giving  testimony  for  or  against  each  other  in  any 
criminal  proceeding.  This  is  the  common  law  rule,  which  has  not 
been  interfered  with  either  by  the  Act  of  1851,  or  by  the  Act  of 
1853.  Both  statutes  contain  an  express  proviso,  that  nothing 
therein  shall  "  render  any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any  wife  competent  or 


'  5  ik  6  Will  4,  c.  50,  §  100. 

^  §  1  emkcts,  that  '^  no  person  called  as  a  witness  on  any  irial  in  any 

Cawt  ichaiever,  may  and  shall  be  prevented  or  disabled  from  giving  evidence 

by  reason  only  of  such  person  being,  as  the  inhabitant  of  any  parish  or 

tpwnship,  rated  or  assessed,  or  liable  to  be  rated  or  assessed,  to  the  relief  of 

the  poor,  or  for  or  towards  the  maintenance  of  church,  chapel,  or  highways, 

or  for  any  other  purpose  whatever,*'      §  2  euacts,  that  "  no  churchwarden, 

overseer,  or  other  officer,  in  or  for  any  parish,  township,  or  union,  or  any 

penon  rated  or  assessed,  or  liable  to  be  rated  or  assessed  as  aforesaid,  shall 

be  diukbled  or  prevented  from  giving  evidence  on  any  trial,  appeal,  or  other 

P'^ooee^g,  by  reason  only  of  his  being  a  party  to  such  trial,  appeal,  or 

other  proceeding,  or  of  his  being  liable  to  costs  in  respect  thereof,  when  he 

shall  be  only  a  iwmincd  party  to  such  trial,  appeal,  or  other  proceeding,  and 

shall  be  only  liable  to  contribute  to  such  costs  in  common  with  other  the 

ratepayers  of  such  parish,  township,  or  union." 

"  R  r.  Adderbury  East,  6  Q.  B.  1S7.  *  Post,  §§  1236,  1237. 
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compellable  to  give  evidence  for  or  against  her  husband,  in  any 
criminal  proceeding.'"  The  object  of  the  proviso  in  the  first- 
named  Act  has  been  much  misunderstood  by  the  judges.*  Mr. 
Baron  Parke  observes,  with  characteristic  caution,  that  the  clause 
was  introduced  "perhaps  unnecessarily."  Mr.  Baron  Martin, 
more  bold,  treats  it  as  an  obvious  error;  while  Sir  Frederick 
Pollock  and  Mr.  Justice  Grompton  are  willing  to  consider  that "'  it 
was  inserted  ex  majori  cautel&."  Thus  far  the  judges ;  but,  iu 
point  of  fact,  there  was  no  eiTor  or  needless  caution  in  the 
matter.  As  the  bill  originally  stood,  the  clause  was  obviously 
necessary,  because  husbands  and  wives  were  made  competent 
witnesses.  The  enactment,  however,  to  that  e£fect,  after  having 
been  struck  out  in  the  Upper  House  and  reinserted  by  the 
Commons,  met  with  so  strenuous  an  opposition  when  the  bill  was 
returned  to  the  Lords,  that  it  was  withdrawn  at  the  last  moment. 
The  Act,  therefore,  finally  passed  in  a  form  which  left  the  law  of 
husband  and  wife  precisely  where  it  found  it, — excepting  only  in 
those  few  cases  where  both  of  them  are  either  parties  to  the 
record,  or  persons  in  whose  behalf  the  action  is  brought  or 
defended.  Whenever  this  state  of  things  occurs,  the  wife,  as  a 
party,  or  an  interested  person,  may,  under  the  express  terms  of 
the  second  section,  give  evidence  for  or  against  her  husband,  and 
the  husband,  in  like  manner,  may  give  evidence  for  or  against 
his  wife ;  and  it  was  merely  because  a  man  and  his  wife  are 
sometimes  both  of  them  j^^^^'ties  to  the  same  indictment  or  other 
criminal  proceeding,  that  the  clause  prohibiting  them,  under  such 
circumstances,  from  testifying  for  or  against  each  other  was 
retained  in  the  Act,  although  the  general  enactment  respecting 
husbands  and  wives  was  struck  out.  Were  it  not  for  this  clause, 
a  wife,  conjointly  indicted  with  her  husband  for  murder,  might  be 
called  by  the  prosecutor  to  establish  the  man's  guilt,  or  the  man 
might  be  examined  by  the  counsel  for  the  defence  to  prove  the 
woman's  innocence. 

§  1228.  Returning  now  to  the  rule  itself,  it  will  be  found  not 

'  14  «fc  15  Vict.,  c.  99,  §  3  ;  16  ife  17  Vict.,  c.  83,  §  2. 
3  See  Barbat  v.  Allen,  7  Ex.  R  615,  616  ;  Stapleton  v.  Crofts,  18  Q.  R 
367  ;  Kemot  v.  Pittis,  2  E.  <fe  B.  425. 
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only  to  exclude  the  husband  or  wife  of  a  defendant  in  a  criminal 
proceeding,  who  is  called  to  give  evidence  of  what  occurred  during 
their  marriage,  but  to  prevent  such  witness  from  being  examined, 
either  as  to  circumstances  that  happened  before  the  marriage^  or 
even  as  to  the  Yery  fact  of  the  marriage  itself.  Thus,  if  a  man  be 
prosecuted  for  bigamy,  his  first  wife  cannot  be  called  to  prove  her 
mBrriage  with  the  defendant.'  The  rule  also  applies  to  all  cases 
in  which  the  interests  of  a  married  person,  who  is  a  defendant  in  a 
criminal  proceeding,  are  involved,  and  therefore  a  wife  cannot  be 
witness  for  a  co-defendant,  if  her  testimony,  as  in  the  case  of  a 
conspiracy,  would  tend  directly  to  her  husband's  acquittal.*  This 
doctrine  has  been  carried  to  such  a  length,  that  where  the  wife  of 
one  prisoner  was  called  to  prove  an  alibi  in  favour  of  another 
jointly  indicted  with  her  husband  for  burglary,  her  testimony  was 
rejected  on  the  ground,  that,  by  shaking  the  evidence  of  a  witness 
for  the  prosecution  who  had  identified  both  prisoners,  it  would 
materially  weaken  the  case  against  the  husband.^ 

§  1229.  Moreover,  as  tlie  courts  recognise  no  distinction  between 
admitting  the  evidence  of  married  persons  for  or  against  each 
other,^  a  husband  has  been  deemed  an  inadmissible  witness  in 
support  of  a  prosecution,  which  charged  his  wife  and  several 
other  persons  with  conspiring  to  procure  his  marriage  without  the 
consent  of  his  parents;'  and  where  four  men  were  indicted  for 
sheep  stealing,  Mr.  Baron  BoUand  rejected  the  testimony  of  the 
wife  of  one  of  them,  who  was  called  to  prove  facts  against  the 
other  prisoners.*  It  seems  highly  questionable,  however,  whether 
this  last  decision  does  not  outstep  the  bounds  of  law. 

§  1230.  But  though  the  rule  of  exclusion  is  thus  stringent 
where  a  married  person  is  criminally  accused  in  conjunction  with 

'  Grigg'scaae,  T.  Baym.  1  ;  1  Hale,  693  ;  1  Rubs.  C.  &  M.  218. 
'  R  V.  Locker,  5  Esp.  107,  per  Lord  EUenborough. 

*  R.  u.  Smith,  1  Moo.  C.  C.  289.  See  also  R  v.  Hood,  id.  281  ;  R.  v. 
Frederick,  2  Str.  1095  ;  R.  v.  Glassie,  7  Cox,  C.  C.  1. 

*  R  ».  Perry,  per  Gibbs,  C.  J.,  cited  and  appi-oved  of  by  Abbott,  C.  J., 
in  R  IT.  Serjeant,  Ry.  &  M.  364. 

*  R  t.  Serjeant,  Ry.  &  M.  352. 

*  R  t.  Webb,  2  Ruas.  C.  <fe  M.  982.     See  1  Hale,  301. 
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others,  it  is  clear  that  where  a  married  defendant  is  entirely 
removed  from  the  record,  whether  by  a  verdict  pronounced  in  his 
favour,  or  by  a  previous  conviction,  or  by  the  jury  not  being 
charged  with  his  interest  at  the  time  of  the  trial,  his  wife  may 
testify  either  for  or  against  any  other  persons  who  may  be  parties 
to  the  record;"  and  the  mere  hope  that,  by  giving  evidence 
against  a  prisoner,  a  wife  may  procure  the  pardon  of  her  husband 
who  has  been  previously  convicted  of  another  crime,  will  by  no 
means  affect  her  competency,  though  it  may  and  indeed  must 
shake  her  credit.^  It  seems  scarcely  necessary  to  add,  that 
the  wife  of  a  prosecutor  in  a  criminal  proceeding  would  not  be 
excluded  by  this  rule  from  giving  evidence  either  for  the  Crown 
or  for  the  defendant,^ 

§  1231/  Tliis  rule  of  exclusion  is  extended  only  to  lawftd 
marriages,  or  at  least  to  such  as  are  innocent  in  the  eye  of  the  law. 
Thus,  upon  a  trial  for  bigamy,  the  first  marriage  being  proved 
and  not  controverted,  the  woman,  with  whom  the  second  marriage 
was  had,  is  a  competent  witness  either  for  or  against  the  prisoner; 
for  the  second  marriage  is  void.*  But  if  the  proof  of  the  first 
marriage  were  doubtful,  and  the  fact  were  controverted,  it  is  con- 
ceived that  she  would  not  be  admitted.*  Whether  a  man  can  call 
as  a  witness  a  woman  with  whom  he  has  long  cohabited,  whom 
he  has  constantly  represented  to  be  his  wife,  and  by  whom  he  has 
had  children,  has  been  declared  to  be  at  least  doubtful/  Lord 
Kenyon  rejected  such  a  witness  when  offered  by  the  prisoner,  in 


*  Hawkesworth  r.  Showier,  12  M.  <fe  W.  49,  50,  per  Alderson,  B.  ;  R 
V.  Williams,  8  C.  <fe  P.  284,  per  id.,  who  stated  that,  in  Thurtell's  case, 
Mrs.  Probert  was  examined  as  the  principal  witness  against  Thurtell,  after 
her  husband  was  acquitted.  "  R  r.  Rudd,  1  Lea.  C.  C.  127. 

^  See  R  V.  Houlton,  1  Jebb,  C.  C.  24. 
<  Gr.  Ev.,  §339,  in  part. 

*  B.  N.  P.  287  ;  R  V,  Serjeant,  Ry.  &  M.  354,  per  Abbott,  C.  J. 

^  Grigg's  case,  T.  Baym.  1.  But  it  seems,  that  the  wife,  though  inadmis- 
sible as  a  witness,  may  be  produced  in  court  for  the  purpose  of  being  idenMJUd^ 
although  the  proof  thus  furnished  may  affix  a  criminal  charge  upon  tho  hus- 
band ;  as,  for  example,  to  show  that  she  was  the  person  to  whom  he  was 
first  married  ;  or,  who  passed  a  note,  t^hich  he  is  charged  with  having  stolen. 
Alison's  Pr.  463. 

"  Campbell  v,  Twemlow,  1  Price,  88,  89,  per  Thompson,  0.  B. 


CHAP,  n.]      MISTRESS  COMPETENT  WITNESS  FOR  PROTECTOR.        1108 

8  capital  case  tried  before  him  at  Chester ;  *  but  in  that  case  the 
criminal  had,  throughout  the  trial,  admitted  that  the  witness  was 
his  wife,  and  was  thus  in  a  manner  estopped  from  denying  the 
marriage  when  her  competency  was  questioned ;  and  in  the 
subsequent  case  of  Batthews  v,  Galindo,"  where  Lord  Kenyon's 
ruling  was  discussed,  Park  and  Burrough,  Js.,  declared  that  his 
lordship's  decision  was  founded  on  this  admission,  and  the 
whole  Court  determined  that  a  kept  mistress  was  a  competent 
witness  for  her  protector,  though  she  passed  by  his  name,  and 
appeared  to  the  world  as  his  wife.  So,  where  the  parties  had 
lived  together  as  man  and  wife,  believing  themselves  lawfully 
married,  but  had  separated  on  discovering  that  a  prior  husband, 
supposed  to  be  dead,  was  still  living,  the  woman  was  held  a 
competent  witness  against  the  second  husband,  even  as  to  facts 
conununicated  to  her  by  him  during  their  cohabitation.'  It  seems 
also,  from  this  last  case,  and  from  several  others,^  that  a  supposed 
husband  or  wife  may  be  examined  on  the  voir  dire  to  facts  showing 
the  invalidity  of  the  marriage ;  and  it  is  apprehended  that  no 
TaKd  reason  can  be  given  for  not  admitting  their  evidence  thus 
&r,  though  the  fact  that  the  marriage  ceremony  has  been  actually 
performed  may  have  been  previously  proved  by  independent 
testimony.* 

§  1232.*  Whether  the  rule  may  be  relaxed  so  as  to  admit  the 
wife  to  testify  for  or  against  the  husband,  where  the  parties  consent 
to  such  a  course,  is  a  question  on  which  the  authorities  are  not 
agreed/    Lord  Hardwicke  was  of  opinion  that  she  was  not  admis- 

'  Anon.,  died  by  Bichards,  B.,  in  1  Price,  83. 

-  4  Bing.  610,  612,  613  ;  3  C.  &  P.  238,  and  1  M.  &  Pay.  665,  S.  C. 
^  WeDs  V.  Fletcher,  5  C.  <fe  P.  12,  per  Patteson,  J.  ;  S.  C,  nom.  Wells 
r.  fisher,  1  M.  <fe  Bob.  99,  and  n. 

*  R  V.  Peat,  2  Lew.  C.  C.  288  ;  B.  v.  Wakefield,  id.  2V9  ;  1  Buss.  C. 
k  M.  218,  n.  t. 

'  R  V.  Bramley,  6  T.  B.  330  ;  B.  v.  Bathwick,  2  B.  «fe  Ad.  646,  where 
Lord  Tenterden  observed,  that  *'it  might  well  be  doubted,  whether  the 
oompetency  of  a  witness  can  depend  upon  the  marshalling  of  the  evidence, 
or  the  particular  stage  of  the  cause  at  which  the  witness  may  bo  called. " 

*  6r.  Ev.,  §  340,  in  great  part. 

'  Under  §  1710,  clause  1,  of  the  New  York  Code  of  Civ.  Proa,  **A 
husband  cannot  be  examined,  for  or  against  his  wife,  without  her  consent. 
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sible  to  give  evidence  against  her  husband  even  with  his  consent;' 
and  this  opinion  has  been  followed  in  America,'  apparently  upon 
the  ground,  that  the  interest  of  the  husband  in  preserving  the 
confidence  reposed  in  her  is  not  the  sole  foundation  of  the  rule, 
but  that  the  public  have  also  an  interest  in  the  preservation  of 
domestic  peace,  which  might  be  disturbed  by  her  testimony,  not- 
withstanding his  consent.  Still,  Lord  Chief  Justice  Best  stated 
on  one  occasion,*  that  he  would  receive  the  evidence  of  the  wife  if 
lier  husband  consented ;  apparently  regarding  the  interest  of  the 
husband  as  the  sole  ground  of  her  exclusion,  since  he  cited  a  case 
where  Sir  James  Mansfield*  had  once  permitted  a  plaintiff  to  be 
examined  with  his  own  consent.  This  question  was  afterwards 
again  mooted  in  the  Court  of  Exchequer,  in  a  case  in  which  the 
defendant  had  called  his  wife  as  a  witness,  but  the  judge  at  Nisi 
Prius  had  rejected  her  testimony  on  objection  taken.^  The  plain- 
tiff had  afterwards  offered  to  waive  the  objection,  but  the  judge 
had  refused  to  receive  the  waiver.  Under  these  circumstances,  the 
learned  Barons,  without  deciding  the  question  whether  the  witness 
could  be  thus  examined  by  consent,  were  contented  to  hold  that 
it  was  at  least  discretionary  with  the  judge,  whether  he  would 
allow  the  objection  to  be  withdrawn,  and  he  having  refused  to  do 
so,  they  declined  to  interfere.' 

§  1233.^  Although,  in  the  instances  before  mentioned,  the  hus- 


nor  a  wife,  for  or  against  her  husband,  without  his  consent,  nor  can  either, 
during  the  marriage  or  afterwards,  be,  without  the  consent  of  the  other, 
examined,  as  to  any  communication  made  by  one  to  the  other  during  the 
marriage.  But  this  exception  does  not  apply  to  a  civil  action  or  proceeding, 
by  one  against  the  other,  nor  to  a  criminal  action  or  proceeding,  for  a  crime 
committed  by  one  against  the  other.'' 

*  Barker  v,  Dixie,  Caa.  temp.  Hardw.  264. 

-  BandaU's  case,  5  City  HaU  Bee.  141,  153,  154  ;  Colbem's  case,  1 
Wheeler's  C.  C.  479. 

'  Pedley  v.  Wellesley,  3  C.  <k  P.  558. 

*  In  the  report,  the  decision  is  said  to  have  been  one  of  Lord  Mansfield's, 
but  this  is  probably  a  mistake,  as  the  case  referred  to  would  seem  to  be  that 
of  Norden  v,  Williamson,  1  Taunt.  377. 

*  This  was  before  the  passing  of  the  Act  16  dir  17  Vict.,  c  83.  See 
ante,  §  1219.  «  Barbat  v.  Allen,  7  Ex.  B.  609. 

^  Gr.  Ev.,  §  342,  in  part. 
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band  and  wife  are  inadmissible  as  witnesses  for  or  against  each 
other,  in  all  other  cases  they  may  be  called,  notwithstanding  the 
evidence  of  the  one  may  tend  to  subject  the  other  to  a  crimvial 
charge.  Thus,  in  a  question  respecting  a  female  pauper*s  settle- 
ment, where  a  man  testified  that  he  was  married  to  the  pauper, 
another  woman  was  admitted  to  prove  her  own  previous  marriage 
with  the  same  man ;  for  although,  if  the  testimony  of  both  witnesses 
was  true,  the  husband  was  chargeable  with  the  crime  of  bigamy, 
neither  the  evidence  nor  the  record  in  that  case  would  be  receiv- 
able against  him  upon  such  a  charge,  the  point  at  issue  being  res 
inter  alios  acta,  and  neither  the  husband  nor  the  wife  having  any 
interest  in  the  decision.'  So,  in  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  the  wife  of  the  drawer  would 
probably  be  permitted  to  prove  that  her  husband  had  forged  the 
bill ;'  though  subsequently  to  the  decision  of  B.  v.  Bathwick,  two 
learned  judges  are  reported  to  have  held,  that,  on  an  indictment 
for  theflb,  a  woman  could  not  be  called  on  the  part  of  the  Grown, 
to  prove  that  her  husband,  who  had  absconded,  was  present  when 
the  property  was  taken,  and  that  she  saw  him  deliver  it  to  the 
prisoner.* 

§  1234.  But  although  in  these  cases,  the  wife  will  be  permitted 
to  testify  against  her  husband,  it  by  no  means  follows  that  she 
will  be  eompeUed  to  do  so;  and  the  better  opinion  is  that  she  may 
throw  herself  upon  the  protection  of  the  Court,  and  decline  to 
answer  any  question,  which  would  tend  to  expose  her  husband  to 
a  criminal  charge.^ 

§  1235.  In  all  actions,  suits,  and   other   proceedings  between 


*  R  «.  Bathwick,  2  B.  A  Ad.  639,  647  ;  E.  v.  AU  Saints,  Woroeeter, 
C  M.  ^r  SeL  194.  These  cases  overrule  R  v,  Cliviger,  2  T.  R  263,  where 
it  was  broadly  held,  that  a  wife  was  in  every  case  incompetent  to  give 
eWdence,  tending  to  criminate  her  husband. 

*  Henman  v.  Dickinson,  5  Biug.  183  ;  2  M.  <fe  P.  282,  a  C.  In  this 
esse  the  point  was  not  expressly  decided. 

'  R  V.  Oleed,  2  Russ.  C.  &  M.  983,  per  Taunton  and  Littledale,  Js. 
Sed  qu. 

^  R  V.  All  Saints,  Worcester,  6  M.  <fe  SeL  200,  per  Bayley,  J.  ;  Cart- 
wright  V,  Green,  8  Yes.  405  ;  post,  §  1308. 
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third  parties,  husbands  and  wives  will  be  permitted  to  coniradiet, 
and  even  to  discredit,  each  other  as  freely  as  if  the  marriage  was 
void.*  If  this  were  not  the  law,  great  injustice  might  be  done; 
since  the  competency  of  the  witness  would  then  depend  upon  the 
marshalling  of  the  evidence,  and  the  testimony  of  a  husband  might 
be  rendered  inadmissible  for  the  defendant,  from  the  accidental 
circumstance  of  his  wife  having  been  previously  called  on  the  part 
of  the  plaintiff,  though,  had  the  defendant  been  entitled  to  begin, 
the  husband  would  have  been  examined,  and  the  wife  rejected. 
In  Ireland  all  the  judges  have  held,  that  the  evidence  of  a  wife 
could  not  be  rejected  on  the  ground  that  she  was  brought  to 
contradict  the  testimony  of  her  husband,  even  where  be  was  the 
prosecutor  of  an  indictment.'    . 

§  1236.'  On  the  rule  which  precludes  husbands  and  wives  from 
giving  testimony  for  or  against  each  other  in  criminal  proceedings, 
a  necessary  exception  has  been  engrafted  at  common  law,  when  a 
crime  has  been  committed  by  the  one  against  the  other.  Were 
it  not  for  this  exception,  the  wife  would  be  exposed  without 
remedy  to  personal  injury.'*  If,  therefore,  a  man  be  indicted  for 
the  forcible  abduction  of  a  woman  with  intent  to  marry  her,*  she 
is  clearly  a  competent  witness  against  him,  if  the  force  were  con- 
tinuing against  her  till  the  marriage.  Of  this  last  fact  also  she 
is  a  competent  witness ;  and  the  better  opinion  seems  to  be,  that 
she  is  still  competent,  notwithstanding  her  subsequent  assent  to 
the  marriage,  and  her  voluntary  cohabitation ;  for  otherwise,  the 
offender  would  take  advantage  of  his  own  wrong.'  So,  in  Ireland, 
on  an  indictment  for  the  fraudulent  abduction  of  an  heiress  imder 


*  Stapleton  v.  Crofts,  18  Q.  B.  368,  per  Lord  Campbell ;  373,  per  Erie, 
J.  ;  2  B.  &  Ad.  646,  per  Lord  Tenterden ;  6  M.  &  SeL  198,  per  Lord 
Ellenborough ;  Annesley  v.  R  of  Anglesea,  1?  How.  St.  Tr.  1276. 

"  R.  V,  Houlton,  1  Jebb,  C.  C.  24.  '  Gr.  Ev.,  §  343,  in  part 

*  See  Bentley  v,  Cooke,  3  Doug.  424. 
'  Under  9  Geo.  4,  c.  31,  §  19. 

^  R.  V.  Wakefield,  trial  published  by  Murray  ;  2  Lew.  C.  0.  279,  S.  C. 
1  East,  P.  C.  454 ;  Brown's  case,  1  Ventr.  243  ;  1  Russ.  C.  <b  M.  709 ;  2 
id.  984  ;    Perry's  case,  cited  in  R.  t>.  Serjeant,  Ry.  <b  M.  352  ;    1  Hawk 
P.  C,  c.  41,  §  13  ;  1  Bl.  Com.  443  ;   M'Nally  Ev.  179,  180 ;    3  Ohitty's 
Cr.  L.  817,  n.  y. 
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eighteen  years  of  age,'  the  lady  was  admitted  as  a  witness  for  the 
prosecation.'  So,  a  wife  may  testify  against  her  husband  on  an 
indictment  for  assisting  at  a  rape  committed  on  her  person;'  or, 
for  an  assault  and  battery  upon  her;*  or,  for  maliciously  shooting* 
or  attempting  to  poison*  her;  or,  it  seems,  for  any  other  oflfence 
against  her  liberty  or  person.'  She  may  also  exhibit  articles  of 
the  peace  against  him,  in  which  case  her  affidavit  shall  not  be 
aflowed  to  be  controlled  and  overthrown  by  his  own."  Indeed, 
Mr.  East  considers  it  to  be  settled,  that,  "  in  all  cases  of  personal 
injuries  comnoitted  by  the  husband  or  wife  against  each  other,  the 
injured  party  is  an  admissible  witness  against  the  other."  *  But 
though  competent  as  a  witness,  it  is  not  indispensable  that  such 
party  should  be  called ;  ^^  and  Mr.  Justice  Holroyd  seems  to  have 
thought  that  the  husband  or  wife  could  only  be  admitted  to  prove 
fiwjts,  which  could  not  be  proved  by  any  other  witness."  It  may 
be  doubted,  whether  this  be  not  restricting  the  rule  within  too 
narrow  bounds. 

§  1287."  In  cases  of  high  treason,  the  question,  whether  the 
wife  is  admissible  as  a  witness  against  her  husband,  has  been 
much  discussed,  and  opinions  of  great  weight  have  been  given  on 

*  Under  10  Geo.  4,  a  34,  §  23.     See  9  Geo.  4,  c.  31,  §  20. 
^  R  V.  Yore,  1  Jebb  A  Symes,  563. 

'  Lord  Audley's  case,  3  How.  St.  Tr.  402,  413 ;  Button,  115,  116  ; 
R  N.  P.  287  ;  R.  v.  Jellyman,  8  C.  &  P.  604. 

*  R  N.  P.  287  ;  R.  v.  Azire,  1  Stra.  633  ;  Soule's  case,  5  Greenl.  407, 
'  R  r.  Whitehouse,  cited  2  Russ.  C.  <b  M.  984. 

*  R  V,  Jagger,  dted  2  Russ.  C.  <&  M.  984. 

■  Per  Hullock,  B.,  in  R  v.  Wakefield,  trial  by  Murray,  257. 

■  R  V,  Doherty,  13  East,  171  ;  Lord  Vane's  case,  id.  n.  a.  ;  2  Stra. 
1202  ;  R.  r.  E.  Ferrers,  1  Burr.  635.  Her  affidavit  is  also  admissible,  on 
in  application  for  an  information  against  him  for  an  attempt  to  take  her  by 
force,  contrary  to  articles  of  separation  ;  Lady  Lawley's  case,  B.  N.  P. 
287  ;  or,  in  a  habeas  corpus  sued  out  by  him,  for  the  same  object,  R.  v. 
Mead,  1  Burr.  542. 

*  1  East's  P.  C.  455  ;  The  People  ex  rel.  Ordronaux  r.  Chegaray,  18 
Wend.  642.  Qu.  whether  the  wife  will  be  an  admissible  witness  against 
the  husband,  if  he  be  proceeded  against,  under  5  Geo.  4,  c.  83,  §  3,  as  an 
idle  and  disorderly  person  for  deserting  her  and  causing  her  to  become 
diaigeable  to  the  parish.  ^^  R.  v.  Pearce,  9  C.  <Sr  P.  668. 

'^  In  K.  V.  Whitehouse,  dted  2  Russ.  C.  fy  M.  984. 

^'  Gr.  Ev.,  §  345,  in  great  part. 

4  B  2 
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both  sides.  The  affirmative  of  the  question  is  maintained,^  on 
the  ground  of  the  extreme  necessity  of  the  case,  and  the  nature 
of  the  offence,  tending,  as  it  does,  to  the  destruction  of  many 
lives,  the  subversion  of  government,  and  the  sacrifice  of  social 
happiness.  But,  on  the  other  hand,  it  is  argued,  that  these 
political  reasons  are  not  sufficient  to  support  an  exception  to  a 
rule  of  general  utility,  and  that,  as  the  wife  is  not  bound  to 
discover  her  husband's  treason,*  by  parity  of  reason,  she  is  not 
compellable  to  testify  against  him.'  The  latter  is  perhaps  the 
better  opinion, 

§  1237  a.  The  wives  of  persons  who  have  been  made  respondents 
as  supposed  paramours  in  suits  for  dissolution  of  marriage,  or  for 
damages  by  reason  of  adultery,^  constitute  the  fourth  class  of 
witnesses,  who  are  incompetent  to  testify  either  for  or  against 
their  husbands.  The  extreme  improbability  of  any  woman  thus 
unfortunately  circumstanced  being  required  to  give  evidence, 
renders  needless  any  comment  on  this  rule,  further  than  to  state, 
that  it  rests  on  the  old  doctrines  of  the  common  law,  which 
rejected  the  testimony  of  the  husbands  and  wives  of  all  parties 
to  the  record,  and  which,  so  far  as  they  related  to  suits  instituted 
in  consequence  of  adultery,  were  left  untouched  by  the  Evidence 
Amendment  Act  of  1858.^  Moreover,  the  rule  under  dis- 
cussion does  not  seem  to  have  been  modified  in  any  way  by 
the  Act  to  amend  the  law  relating  to  Divorces  and  Matrimonial 
Causes.* 

§  1238.  The  Jifth  class  of  persons  incompetent  to  testify 
includes  witnesses,  who,  being  called  for  the  Crown  in  cases 
of  high  treason  or  misprision  of  treason,  have  not  been  included 
or  properly  described  in  a  list  duly  delivered  to  the  defendant 
This  head   of   incompetency  rests  on   an  Act   passed  in  the 

»  B.  N.  P.  286 ;  1  Gab.  Ev.  by  LoflFb,  252 ;  Grigg's  case,  T.  Raym,  1. 

-  1  BrownL  47. 

=  1  Hale's  P.  C.  301 ;  2  Hawk.  P.  C,  a  46,  §  82  ;  Bac  Abr.  tii  Er. 
A.  1 ;  1  Chitty's  Or.  L.  595  ;  M*NaUy  Ev.  181. 

*  20  &  21  Vict,  c.  85,  §§  28,  33. 

*  16  ik  17  Vict.,  c.  83,  §  2,  cited  ante,  p.  1089,  n.  6. 

*  20  4r  21  Vict.,  c.  85. 
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seTenth  year  of  Qaeen  Aiine,  which  enacts,^  that,  "  when  any 
person  is  indicted  for  high  treason,  or  misprision  of  treason,  a 
list  of  the  witnesses  that  shall  be  produced  on  the  trial  for 
proving  the  said  indictment,  and  of  the  jury,  mentioning  the 
names,  profession,  and  place  of  abode  of  the  said  witnesses  and 
jurors,  be  also  given  at  the  same  time  that  the  copy  of  the  indict* 
ment  is  delivered  to  the  party  indicted ;  and  that  copies  of  all 
indictments  for  the  offences  aforesaid,  with  such  lists,  shall  be 
delivered  to  the  party  indicted,  ten  days  before  the  trial,  and  in 
presence  of  two  or  more  credible  witnesses/'  It  must  be 
noted,  that  these  words  do  not  extend  to  treasons,  which  consist 
in  compassing  the  assassination,  wounding,  or  injuring  the  person 
of  the  Sovereign,  or  to  the  misprisions  of  such  treasons ;  because 
parties  accused  of  such  grievous  offences  are,  by  statute,  ren^ 
dered  liable  to  be  dealt  with  as  if  they  stood  charged  with 
murder.'  Moreover,  though^  in  strict  law,  the  list  of  witnesses 
should  be  delivered  Amvltaneously  with  the  jury  list  and  the 
copy  of  the  indictment,  and  that,  too,  ten  days  at  least  before 
the  arraignment,  (for  the  word  "trial"  must,  since  the  Jury 
Act,  bear  this  interpretation,')  and  in  the  presence  of  two  or 
more  credible  witnesses  ; — ^yet  any  objection  founded  on  the 
non-compliance  with  these  regulations  must  be  taken  before 
the  jury  are  sworn,  and  can  only  have  the  effect  of  postponing 
the  trial.*  If,  however,  instead  of  rabing  any  objection  which 
goes  to  the  array  of  witnesses,  the  defendant  simply  objects  that 
some 'particular  witness  is  incompetent,  as  not  being  included 
in  the  list,  or  as  being  misdescribed  therein,  this  point,  like 
any  other  question  of  competency,  may  be  taken  upon  the  voir 
dire  when  the  witness  is  called,  and  if  it  prevails,  he  cannot  be 
examined.' 


^  7  Amie,  c.  21,  §  11;  extended  to  Ireland  by  17  <fe  18  Vict,  c.  26. 
HiiB  last  Act  was  passed  in  consequence  of  the  decision  of  the  House  of 
Lords  in  O'Brien  v.  R,  2  H.  of  L.  Oas.  465. 

'  39  ik  40  Geo.  3,  c.  93  ;  1  &  2  Geo.  4,  a  24,  §  2,  Ir.  ;  6  ik  6  Vict.,  c. 
51,§  1 ;  ante,  §  876. 

'  6  Geo.  4,  a  59,  §  21  ;  R  v.  Lord  Geo.  Gordon,  21  How.  St.  Tr.  648. 

*  R  V.  Frost,  9  C.  «fe  P.  162—187  ;  2  Moo.  C.  C.  140,  &  C.  ;  O'Brien 
r.  R,  2H.  ofL.  Gas.  465. 

*  R  t.  Frost,  9  0.  &  P.  183. 
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§  1280.  The  Act,  as  we  have  seen,  requires  that  the  name, 
place  of  abode,  and  profession,  of  each  witness  should  be  stated 
in  the  list,  the  object  of  this  regulation  being,  that  the  defendant 
should  be  enabled  before  the  trial  to  make  all  due  inquiry 
respecting  the  characters  of  the  persons  who  are  about  to  testify 
against  him.  It  is  not,  however,  necessary  that  the  list  should 
specify  the  particular  house  or  street  where  the  witness  resides, 
but  it  will  suffice  if  it  describes  him  as  living  in  a  certain  town 
or  parish.'  So,  if  the  witness  has  two  or  more  residences,  the 
list  need  only  specify  one  ;  but  if  it  aim  at  further  particularity, 
and  any  one  of  the  places  of  abode  be  misdescribed,  this 
inaccuracy  will  vitiate  the  whole  description.*  If  the  witness  has 
recently  changed  his  place  of  abode,  the  prisoner  must  be 
furnished  with  a  description  of  his  last  residence,  and  it  will  not 
be  sufficient  to  describe  him  as  lately  abiding  at  the  former 
place.' 

§  1240.  The  judges  at  Nisi  Prius  were  at  one  time  inclined  to 
regard  as  incompetent  to  testify  all  persons,  whether  counsel,  attor- 
neys, or  parties,  who,  being  engaged  in  a  cause,  had  actually 
addressed  the  jury  on  behalf  of  that  side  on  which  they  were 
afterwards  called  upon  to  give  evidence."  Further  investigation 
of  the  subject,  however,  has  led  to  a  judicial  acknowledgment  that 
no  such  rule  of  practice  exists;*  although  the  obvious  incon- 
venience of  permitting  one  and  the  same  person  first  to  state  the 
case  as  an  advocate,  and  next,  to  prove  that  statement  as  a  wit- 
ness, appears  to  furnish  ample  justification  for  its  immediate 
adoption.'  With  respect  to  private  prosecutors,  it  may  be 
observed,  that  as  they  have  no  right  to  address  the  jury,  even 
though  they  waive  their  title  to  give  evidence  on  oath,  they  will 
not  be  permitted  under  any  circumstances  to  act  in  the  twofold 
capacity  of  advocates  and  witnesses.' 

*  R  «.  Frost,  9  C.  &  P.  147, 148.     ^  Id.  161—153. 

'  R.  V.  Watson,  2  Stark.  R.  116, 128  ;  32  How.  St  Tr.  69—73,  S.  C. 

*  Stones  V.  Byron,  4  DowL  ife  L.  393,  per  Patteson,  J. ;  Deaae  v.  Pack- 
wood,  id.  396,  n.  h,  per  Erie,  J.     See  Best  Ev.  §  168. 

'  Cobbett  V.  Hudson,  22  L.  J.,  Q.  B.,  11 ;  1  E.  &  B.  11, 8.0,         •  Id. 
"  R  V.  Brice,  2  B.  &  A.  606;  R.  v.  Mike,  cited  id.  note  a ;    Cobbeti  v. 
Hudson,  22  L.  J.,  Q.  B.,  13,  per  Lord  CampbeU  ;  1  E.  &  B,  13,  a  G. 
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§  1241.  In  regard  to  the  proper  time  of  taking  the  objection  to 
the  competency  of  a  witness,  it  is  obvious  that,  from  the  prelimi- 
nary natore  of  the  objection,  it  ought  in  general  to  be  taken 
before  the  examination  in  chief.  Indeed  it  has  frequently  been 
said  by  judges,  and  sometimes  so  held,  that  a  party  who  is  aware 
of  the  existence  of  any  disqualification,  cannot  lie  by  and  allow 
the  witness  to  be  examined,  and  afterwards  object  to  his  compe- 
tency, if  he  should  dislike  his  testimony.*  However,  this  doctrine 
has  been  disputed  by  the  Court  of  Exchequer,'  who  have  held, 
in  conformity  with  some  old  decisions,^  that  the  objection  may  be 
raised  at  any  time  during  the  trials  and  that,  too,  whether  the 
objector  previously  knew  of  the  disqualification  or  not.  The  rule 
on  this  subject  is  the  same  in  equity  as  at  law,^  and  in  criminal  as 
in  civil  cases;'  but  perhaps  in  trials  for  high  treason,  the  old 
doctrine  would  still  be  recognised,  that  if  the  prisoner  intends  to 
object  to  a  witness  as  being  omitted  from,  or  misdescribed  in,  the 
list  furnished  to  him,  he  must  do  so  before  the  witness  is  sworn 
in  chief.'    In  ordinary  cases,  if  the  objection  to  the  competency 

*  Dewdney  «.  Pahner,  4  M.  &  W.  664  ;  7  Dowl.  177,  S.  0.  ;  R  «.  Wat- 
Bon,  2  Stark.  R  158  ;  32  How.  St.  Tr.  496,  497,  S.  C.  ;  R  v.  Frost,  9  C. 
t  P.  183  ;  Bcecliing  v,  Gower,  Holt,  N.  P.  R  314,  per  Gibbs,  C.  J.  ; 
Howell  f .  Lock,  2  Camp.  14 ;  Donelsou  v.  Taylor,  8  Pick.  390,  392.  In 
Tardley  v.  Arnold,  10  M.  <k  W.  145,  Parke,  B.  obeerved,  ''I  cannot  help 
wishing  vety  much  that  it  were  establiahed  as  the  regular  practice,  that, 
when  once  a  witness  is  sworn,  no  question  should  be  put  to  him  in  order  to 
niae  objections  to  his  competency  ;  I  think  all  such  should  be  put  to  him 
on  the  voir  dire  ;  and  that,  when  once  sworn  in  chief,  his  competency  should 
be  taken  for  granted ;  but  certainly  the  practice  haa  been  different  hitherto." 
See  also  Hartshome  v.  Watson,  5  Bing.  N.  C.  477  ;  7  Scott,  494,  S.  C.  ; 
and  WoUaaton  v.  Hakewill,  3  M.  &  Gr.  297  ;  3  Scott,  N.  R  593,  S.  C.  ; 
Flagg  «.  Mann,  2  Sumn.  487. 

'  JaoobB  r.  Laybom,  11  M.  k  W.  685. 

'  Needham  v.  Smith,  2  Vem.  463  ;  Lord  Lovat's  case,  18  How.  St  Tr« 
596.  See  also  Stone  v.  Blackburn,  1  Esp.  37  ;  Tardley  v.  Arnold,  C.  k 
^larsh.  437,  438,  per  Parke,  B. 

*  Needham  v.  Smith,  2  Vem.  463  ;  Vaughan  v.  Worrall,  2  Madd.  322  ; 
2  Swanst.  400,  S.  C.  ;  Selway  v.  Ohappell,  12  Sim.  113  ;  Swift  v.  Dean,  6 
Johns.  523,  538 ;  Gresley  Ev.  234 — 236.  See  Bousfield  v.  Mould,  1  De 
Qex  ^E  Sm.  347. 

*  LordLovat's  case,  18  How.  St.  Tr.  596  ;  Com.  «.  Green,  17  Mass.  538. 

*  R  ».  Watson,  2  Stark.  R  158  ;  32  How.  St.  Tr.  496,  497,  S.  C.  ;  R 
«.  Frost,  9  C.  &  P.  188. 
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of  a  witness  be  not  taken  until  after  the  trials  it  will  be  considered 
as  coming  too  late ;  and  the  Courts  will  not  grant  a  new  trial  for 
this  cause  alone,*  unless  the  incompetency  were  known  and  con- 
cealed by  the  party  producing  the  witness,'  or  other  evidence 
can  be  given  of  mala  praxis  on  his  part.' 

§  1242.  With  respect  to  the  inode  of  taking  the  objection,  the 
witness  should,  in  strictness,  be  examined  upon  the  voir  dire;  that 
is,  he  should  be  sworn  to  answer  "  all  such  questions  as  the  Gonrt 
shall  demand  of  him."  This  peculiar  form  of  oath  is,  however, 
now  seldom  administered ;  and  the  facts  on  which  the  objection 
rests,  if  not  admitted  by  the  opposite  side,  are  elicited  by  ques- 
tions put  to  the  witness  after  being  sworn  in  chief.^  Upon  such 
an  examination,  the  witness,  if  it  be  necessary,  may  speak  to  the 
contents  of  written  documents  without  producing  them.'  The 
objection  may  perhaps  be  also  supported  by  evidence  aliunde. 

§  1243.  In  proceeding  to  consider  the  law  which  renders  the 
loBt  class  of  persons,  viz.,  those  who  are  insensible  to  the  oh^- 
gations  of  an  oath,  incompetent  to  testify  as  witnesses,  it*  is 
proper  to  observe,  that  one  of  the  main  securities  provided  by 
the  law  for  the  purity  and  truth  of  oral  testimony,  is,  that  it  be 
delivered  under  the  sanction  either  of  an  oathy  or,  in  a  few  cases, 
of  a  solemn  affirmation  or  declaration.  Indeed,  no  person,  what* 
ever  functions  he  may  have  to  discharge  in  relation  to  the  cause 
in  question,  or  whatever  be  his  rank,  age,  country,  or  belief, 
can  give  testimony  upon  any  trial,  civil  or  criminal,   until  be 

*  Turner  v,  Pearte,  1  T.  R.  717  ;  Jackson  v,  Jackson,  5  Cowen,  173. 
But  see  11  M.  <k  W.  691.  In  Barbat  v.  Allen,  21  L.  J.,  Ex.,  156,  Pazke, 
B.,  referred  to  the  Irish  case  of  Birch  v.  Somerville,  cited  post,  §  1245,  in 
which  Lord  Clarendon  was  examined  without  being  sworn,  but  the  objection 
not  having  been  insisted  on  at  the  time,  the  Court  refused  to  disturb  the 
verdict.  -  Niles  r.  Brackett,  16  Mass.  378. 

"*  Wade  V.  Simeon,  2  Com.  B.  342. 

*  See  Jacobs  v.  Layborn,  11  M.  &  W.  685. 

*  See  Butler  v.  Carver,  2  Stark.  R  433  ;  R.  v.  Gisbum,  15  East,  57  ; 
Lunniss  v.  Row,  30  A.  &  E.  606  ;  Carlisle  v.  Eady,  1  C.  &  P.  234  ;  Quar- 
terman  r.  Cox,  8  C.  <fe  P.  97 ;  Butchers'  Co.  v.  Jones,  1  Ifep.  160  ;  Botham 
V.  Swingler,  id.  164;  Pea.  R.  218,  S.  C.  ;  Brockbank  v.  Anderson,  7  M.  d( 
Gr.  295,  313.  '  Gr.  Ev.,  §  328,  in  part  as  to  three  lines. 
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have,  in  one  form  or  other,  given  an  outward  pledge  that  he 
considers  himself  responsible  to  God  for  the  truth  of  what  he 
is  about  to  narrate/ 

§  1244.  Thus,  although  'each  juryman  may  apply  to  the  subject 
before  him  that  general  knowledge  which  any  man  may  be  sup- 
posed to  have,  yet  if  he  be  personally  acquainted  with  any  material 
particular  fact,  he  is  not  permitted  to  mention  the  circumstance 
privately  to  his  fellows,  but  he  must  submit  to  be  publicly  sworn 
and  examined,  though  there  is  no  necessity  for  his  leaving  the 
box,  or  declining  to  interfere  in  the  verdict.'  So  a  judge,  before 
whom  the  cause  is  tried,  must  conceal  any  fact  within  his  own 
knowledge,  unless  he  be  first  sworn :  ^  and  consequently,  if  he  be 
the  sole  judge,  it  seems  tliat  he  cannot  depose  as  a  witness,^ 
though  if  he  be  sitting  with  others  he  may  then  be  sworn  and 
give  evidence.'  In  this  last  case,  the  proper  course  appears  to  be 
that  the  judge,  who  has  thus  become  a  witness,  should  leave  the 
bench,  and  take  no  further  judicial  part  in  the  trial,*  because  he 
can  hardly  be  deemed  capable  of  impartially  deciding  on  the 
admissibiUty  of  his  own  testimony,  or  of  weighing  it  against  that 
of  another.'  It  must,  however,  be  noticed,  that  on  several  occa* 
sions,  when  trials  have  been  instituted  before  the  High  Court 
of  Parliament,  peers,  who  have  been  examined  as  witnesses, 


^  In  Bome  few  of  the  British  colonies,  where  the  aborigines  are  '^  destitute 
of  the  knowledge  of  God  and  of  any  religious  belief,"  ordinances  have  been 
made  for  the  admission  of  the  testimony  of  such  persons  without  the  previous 
sanction  of  an  oath,  and  the  legality  of  such  ordinances  has  been  recognised 
and  established  by  the  Legislature.     See  Q  &7  Vict.,  c.  22. 

*  R.  r.  Bosser,  7  0.  &  P.  648,  per  Parke,  B.  ;  Manley  v.  Shaw,  C.  <b 
Marsh.  361,  per  Tindal,  C.  J.  ;  Bennet  v.  Hartford,  Sty.  233  ;  Fitz-James 
v.  Moys,  1  Sid.  133  ;  Andr.  R  321,  arg.  ;  R  v.  Heath,  18  How.  St.  Tr. 
123  ;  R  V.  Sutton,  4  M.  &  SeL  532,  641,  542  ;  6  How.  St.  Tr.  1012,  n. 

*  R  V,  Anderson,  7  How.  St.  Tr.  874. 

*  Rmb  v.  Buhler,  2  Martin's  R,  N.  S.,  312.  But  see  11  How.  St.  Tr.  459. 

*  Trial  of  the  Begiddes,  KeL  12  ;  5  How.  St.  Tr.  1181,  n.,  S.  G. 
'Id.    As  to  when  judges  are  not  compellable  to  testify,  see  ante,  §  850. 

'  Boss  V.  Buhler,  2  Martin's  R,  N.  S.,  312.  So  is  the  kw  of  Spain  ; 
Partid.  3,  tit.  16,  L  19  ;  1  Moroau  and  Carleton's  Tr.  p.  200  ; — and  of 
Scotland,  Glassford  £v.  602  ;  Tait  Ev.  432  ;  Stair's  Inst  Ub.  4,  tit.  46,  4  ; 
Ekskine's  Inst.  Ub.  4,  tit  2,  33. 
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have,  nevertheless,  taken  part  in  the  verdict  subsequently  pro- 
nounced.* But,  perhaps,  these  cases  are  not  inconsistent  with 
the  law  as  above  stated,  since  in  trials  before  the  House  of 
Lords,  the  peers  must  be  regarded  at  least  as  much  in  the 
light  of  jurors  as  of  judges;  and  it  has  just  been  shown  that 
a  juryman  is  not  disqualified  from  acting,  simply  by  being  called 
as  a  witness. 

§  1245.  Again,  though  a  Peer  is  privileged,  while  sitting  in 
judgment,  to  give  his  verdict  upon  his  honour,'  and  is  also  per- 
mitted to  answer  a  bill  in  Chancery  upon  his  protestation  of 
honour,  and  not  upon  his  oath,'  he  cannot  be  examined  as  a 
witness  in  any  cause,  whether  civil  or  criminal,  or  in  any  court 
of  justice,  whether  it  be  an  inferior  court  or  the  House  of  Lords, 
or  in  any  manner,  whether  viv&  voce,  or  by  interrogatories,  or  by 
affidavit,  unless  he  be  first  sworn ; "  for  the  respect  which  the  law 
shows  to  the  honour  of  a  Peer,  does  not  extend  so  far  as  to 
overturn  the  settled  maxim,  that  in  judicio  non  creditur  nisi 
juratis.'  If,  therefore,  he  refuse  to  take  the  necessary  oath  or 
af&rmation,  he  will,  notwithstanding  the  privileges  of  peerage  or 
of  Parliament,  be  guilty  of  a  contempt  for  which  he  may  be  com- 
mitted and  fined."  On  a  recent  trial  in  Ireland,  where  the  Lord- 
Lieutenant  was  called  as  a  witness,  an  attestation  on  honour,  instead 
of  an  oath,  was  by  mistake  administered  to  him,  and  he  was  then 
examined  and  cross-examined,  without  any  objection  being  taken 
to  the  reception  of  his  evidence.  Subsequently,  a  motion  for  a 
Hew  ^trial  was  made,  on  the  ground  that  the  testimony  of  an 


»  y  How*  St*  Tr.  1384,  1458,  1552 ;  16  How.  St.  Tr.  1262,  139L 

*  2  Inst.  49. 

'  Hears  t?.  Lord  Stourton,  1  P.  Wins.  146 ;  2  Salk.  612,  S.  C.  ;  Gresley 
Ev.  66,  n.  /,  2nd  Ed.  ;  Order  of  Pari.  Slst  Dec.  1640  ;  Beamea*  Ord.  in 
Ch.  105.  If  a  foreign  sovereign  sues  in  Chancery,  and  a  cross  bill  is  filed 
against  him,  he  must  put  in  his  answer  on  oath  ;  King  of  Spain  v.  Hullett, 
1  CL  <fe  Fin.  333  ;  7  BIL  359,  S.  C.  ;  Duke  of  Brunswick  v.  King  of 
Hanover,  6  Beav.  37. 

<  2  How.  St.  Tr.  772,  n.  j  7  How.  St.  Tr.  1468  ;  16  How.  St.  Tr.  1252  ; 
R.  V.  Preston,  1  Salk*  278  ;  Lord  Shaftesbury  «.  Lord  Digby,  3  Keb.  631. 

*  2  Salk.  512  ;  Cro.  Car.  64  ;  1  Bl.  Com.  402  ;  3  Bac.  Abr.  202. 

*  3  Salk.  278  ;  4  Lord  Brougham's  Speeches,  368. 
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onswom  witness  had  been  received ;  but  the  Court,  having  ascer- 
tained that  the  losing  party  had,  from  the  first,  been  aware  of  the 
irregularity,  very  properly  held  that  his  objection  came  too  late, 
and  the  rule  was  consequently  discharged.* 

§  1246.  It  seems  that  even  the  Sovereign  could  not  now  claim 
any  exemption  from  the  rule  requiring  oral  testimony  to  be  given 
upon  oath,'  though,  on  one  occasion,  the  simple  certificate  of 
King  James  I.,  as  to  what  had  passed  in  his  hearing,  was  received 
as  evidence  in  the  Court  of  Chancery.'  The  question  whether 
the  Sovereign  could  be  examined  as  a  witness  at  all,  seeing  that 
the  evidence  would  be  without  temporal  sanction,  may  admit  of 
some  doubt.  The  point  arose  in  the  reign  of  Charles  I.,  when 
the  Earl  of  Bristol,  who  was  impeached  for  high  treason,  pro- 
posed to  call  the  King,  for  the  purpose  of  proving  certain  conver* 
aations  which  he  had  held  with  him  while  Prince.  The  subject 
was  referred  to  the  judges ;  but  they,  acting  under  the  direction 
of  his  Majesty,  forbore  from  giving  any  opinion,  and  the  question 
remains  to  this  day  undetermined/  In  the  Berkeley  Peerage 
case  counsel  entertained  some  idea  of  calling  the  Prince  Begent 
as  a  witness ;  but  it  ultimately  became  unnecessary  to  do  so.  On 
the  whole,  the  better  opinion  seems  to  be,  that  the  Sovereign, 
if  so  pleased,  may  be  examined  as  a  witness  in  any  case,  civil  or 
criminal,  but  not  without  being  sworn.' 

{ 1247.'  The  wisdom  of  enforcing  a  strict  observance  of  the 
rule,  which  requires  witnesses  to  be  sworn,  cannot  well  be  dis- 
puted ;  for,  although  the  ordinary  definition  of  an  oath, — viz.  "  a 
religious  asseveration,  by  which  a  person  renounces  the  mercy 
and  imprecates  the  vengeance  of  Heaven,  if  he  do  not  speak  the 
truth,"  ^ — ^may  be  open  to  comment,  since  the  design  of  the  oath  is, 
not  to  call  the  attention  of  God  to  man,  but  the  attention  of  man 


*  Birch  V.  Somerrille,  2  Ir.  Law  R.,  N.  S.,  243. 

-  2  Roll  Abr.  686  ;  Omichimd  v.  Barker,  Willes^  550. 
'  Abignye  v.  OlifiK>n,  Hob.  213. 

*  2  Lord  Campbell's  Liyes  of  the  Chancellors,  510,  611. 

*  Id.  in  note.  "^  Gr.  Et.,  §  328,  in  some  part. 

'  R.  «.  White,  1  Lea.  C.  C.  430  ;  The  Queen's  case,  2  6.  ^  6.  286. 
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to  God ; — ^not  to  call  upon  Him  to  punish  the  wrong  doer,  but  on 
the  witnsss  to  remember  that  He  will  assuredly  do  so ;— still,  it 
must  be  admitted,  that  by  thus  laying  hold  of  the  conscience  of 
the  witness,  the  law  best  insures  the  utterance  of  truth.*    But  as 
the  administration  of  an  oath  supposes  that  the  witness  feels  a 
moral  and  religious  accountability  to  a  Supreme  Being,  who 
will  justly  punish  perjury,  and  from  whom  no  secrets  are  hid, 
persons,  insensible  to  the  obligations  of  an  oath,  ought  not  to 
be  admitted  as  witnesses.    The '  repetition  of  the  words  of  an 
oath  would,  in  their  case,  be  an  unmeaning  formality.    It  makes 
no  difference  from  what  cause  this  insensibility  may  arise;  for 
whether  it  be  occasioned  by  irreligious  opinions,  or  by  imbecility 
of  understanding;  whether  the  person  be  an  atheist,  an  idiot, 
a  madman,  a  drunkard,  or  a  child,  so  long  as  he  is  incapable 
of  comprehending  the  nature,  or  feeling  the  obligation,  of  an 
oath,  he  cannot  be  sworn  as  a  witness.     The  incapacity,  how- 
ever, is  only  coextensive  with  the  defect.     Thus,  a  monomaniac, 
or  a  person  who  is  afflicted  with  partial  insanity,  will  be  an 
admissible  witness,  if  the  judge  finds  upon  investigation  that 
he  is  aware  of  the  nature  and  sanction  of  an  oath,  and  that  he 
is  capable  of  understanding  the  subject,  with  respect  to  which 
he  is  required  to  testify.'    So,  in  the  case  of  total  madness,  the 
occurrence  of  a  lucid  interval,^ — in  the  case  of  intoxication,  the 
return  of  sobriety,* — and  in  the  case  of  ignorance,  the  receiving 
of  due  religious  instruction,  will  render  the  witness  competent; 
and  the  judges  will  occasionally  postpone  trials  of  importance, 
if  they  have  good  cause  to  believe  that  the  witness  within  a 
reasonable  time  can  be  rendered  competent  to  testify,  and  if, 
without  his  testimony,  the    ends    of  justice  will  probably  be 
defeated.*    But,  if  the  witness  he  of  so  tender  an  age,  that  he 
obviously  will  not  be  capable  of  comprehending  the  meaning  of 
an  oath  until  after  the  lapse  of  a  considerable  period,  a  postpone- 
ment of  the  trial  will  not  be  permitted ;  because,  in  such  a  case, 

'  Tyler  on  Oaths,  12,  15.     See  also  Omiohand  v.  Barker,  1  AtL  21 ; 
WiUes,  638,  S.  0.  ^  Gr.  Ev.,  §  365,  in  part. 

'  R  V.  HiU,  2  Den.  254.  **  Com.  Dig.  Testmoigne,  A  1. 

*  Hartford  v.  Pahner,  16  Johns.  153  ;  Heinea  ad  Pandect.  Pars  3,  §  14 
«  R.  V.  White,  1  Lea.  C.  C.  430,  n.  a  ;  3  Bac.  Ab.  202,  n. 


~  ur.  Jkv,,  g  ogo,  in  sumo  port.  ~  n.  v.  oteoi,  x  uea.  i^.  tj.  90x. 

'  HuTod  e.  Harrod,  1  Kdy  it  J.  9,  per  Wood,  V.  0. 
*  MorriMm  v.  Lennud,  3  C.  £  P.  127,  per  Bert,  C.  J. 
'  Id.  ;  K.  c.  Bnaton,  1  Lea.  408  :  R  v.  Steel,  id.  462  ;  The  State  v. 
De  Wolf,  8  Conn.  93  ;  Oom.  r.  Hill,  14  Mass.  207. 
'  Gr.  Et.,  5  367,  in  part. 
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he  appears  to  have  sufficient  natural  intelligence,  and  to  have  been 
so  instructed  as  to  comprehend  the  nature  and  effect  of  an  oath, 
he  is  admitted  to  testify,  whatever  his  age  may  be.*  In  practice, 
it  is  not  unusual  to  receive  the  testimony  of  children  of  eight  or 
nine  years  of  age,  if  they  appear  to  possess  sufficient  under- 
standing; and  in  Brasier*s  case,  which  was  an  indictment  for 
assaulting  with  intent  to  rape  an  infant,  who  was  certainly  under 
seven  years  of  age/  and  perhaps  only  five,'  all  the  judges  held 
that  she  might  have  been  examined  upon  oath,  if,  on  strict 
examination  by  the  Court,  she  had  been  found  to  comprehend 
the  danger  and  impiety  of  falsehood.  But,  in  Pike's  case,^ 
Mr.  Justice  Park,  with  the  concurrence  of  Mr.  Justice  James 
Parke,  promptly  rejected  the  dying  declarations  of  a  child  of 
four  years  of  age,  observing  that,  however  precocious  her  mind 
might  have  been,  it  was  quite  impossible  that  she  could  have  had 
that  idea  of  a  future  state,  which  is  necessary  to  make  such 
declarations  admissible.^ 

§  1250.  No  precise  rule  can  be  laid  down  respecting  the  degree 
of  intelligence  and  knowledge  which  will  render  a  child  a  compe- 
tent witness :  and,  in  these  cases,  much  must  ever  depend  upon 
the  good  sense  and  discretion  of  the  judge.*     In  one    case, 

^  R.  V.  Brasier,  1  Lea.  C.  0.  199  ;  1  East,  P.  C.  443  ;  B.  N.  P.  293, 
S.  C.  ;  Jackson  v.  Gridley,  18  Johns.  98. 

2  1  Lea.  C.  C.  199.  See  also  R.  v.  Perkin,  2  Moo.  C.  C.  139,  where 
Alderson,  B.,  observed — ^'  It  certainly  is  not  law  that  a  child  under  seven 
cannot  be  examined  as  a  witness.  If  he  shows  sufficient  capacity  on  exami* 
nation,  a  judge  will  allow  him  to  be  sworn." 

'  1  East,  P.  C.  443.         *  3  0.  &  P.  698.         *  See  post,  p.  1121,  n.  1. 

^  The  utter  want  of  discretion  in  dealing  with  this  subject,  which  is  occa- 
sionally evinced  by  the  inferior  functionaries  of  the  law,  has  been  admirably 
ridiculed  by  Mr.  Dickens  in  his  '^  Bleak  House."  A  little  crossing-sweeper 
being  brought  up  before  a  coroner,  to  give  evidence  on  an  inquest,  the 
narrative  thus  proceeds  : — ^' '  Name  Jo.  Nothing  else  that  he  knows  on. 
*  *  *  Knows  a  broom's  a  broom,  and  knows  it's  wicked  to  tell  &  lie. 
Don't  recollect  who  told  him  about  the  broom,  or  about  the  lie,  but  knows 
both  Can't  exactly  say  what'll  be  done  to  him  arter  he's  dead  if  he  tells  a 
lie  to  the  gentlemen,  but  believes  it'll  be  something  wery  bad  to  punish  bim, 
and  sarve  him  right — and  so  he'll  tell  the  truth'  '  This  won't  do,  gentle- 
men,' says  the  coroner,  with  a  melancholy  shake  of  the  head.  ^  Don't  yxm 
think  you  can  receive  his  evidence,  sir  ?'  asks  an  attentive  juryman.      *  Ont 
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where  a  girl/  eight  years  old,  had,  subsequenily  to  the  events 
which  she  was  called  to  prove,  been  twice  visited  by  a  clergy- 
man, who  had  given  her  some  instractions  as  to  the  nature  of 
an  oath,  but  before  such  visits,  she  had  had  no  religious 
education  whatever,  and  had  never  heard  of  a  future  state, 
and  even  at  the  trial  she  had  no  real  understanding  on  the 
sabject, — ^Mr.  Justice  Patteson  rejected  her  evidence,  observing, 
that  ^'  he  must  be  satisfied  that  the  child  felt  the  binding  obliga- 
tion of  an  oath  from  the  general  course  of  her  religious  education ; 
and,  that  the  effect  of  the  oath  upon  the  conscience  should  arise 
from  religious  feelings  of  a  permanent  nature,  and  not  merely 
from  instructions,  confined  to  the  nature  of  an  oath,  recently 
communicated  to  her  for  the  purposes  of  the  trial."  *  Perhaps 
the  language,  which  the  learned  judge  is  here  reported  to  have 
nsed,  was  somewhat  stronger  than  the  law  warranted,  and  it 
certainly  went  further  than  the  facts  required,  as  the  child,  even 
when  offered  as  a  witness,  had  no  real  knowledge  of  the  nature 
of  an  oath.  Had  not  this  been  the  case,  it  seems  difficult  to 
miderstand  upon  what  valid  ground  her  testimony  could  have 
been  rejected ;  for  whether  she  was  instructed  in  religious  know- 
ledge previously  or  subsequently  to  the  commission  of  the  crime 
m  question,  or  whether  the  instruction  was  intended  to  excite 
permanent  feelings,  or  merely  to  secure  the  temporary  purpose 
of  enabling  her  to  swear  to  the  facts  she  had  witnessed,  can 
signify  nothing,  provided  that,  at  the  time  when  she  was  called 
upon  to  give  her  evidence,  she  was  really  aware  of  the  solemn 
responsibility  which  devolved  upon  her  of  speaking  the  truth. 
Accordingly,  in  Ireland  it  has  been  held,  that  even  on  an 
mdictment  for  murder  an  infant  might  be  examined,  though  her 
rdigious  knowledge  had  been  communicated  to  her  after  the  per- 
petration of  the  offence,  and  with  the  sole  object  of  rendering  her 
a  competent  witness.'    It  seems  almost  needless  to  add,  that  a 


of  the  qoeation,'  says  the  coroner  ;  '  you  have  heard  the  boy  ;  canH  exactty 
lay  won't  do,  yon  know.  We  can't  take  that  in  a  court  of  justice,  gentle- 
men. It's  terrible  depravity.  Put  the  boy  aside.'  Boy  put  aside  ;  to  the 
great  edification  of  the  audience  ;  especially  of  little  Swills,  the  comic 
TocaKst"     P.  104.  *  R  r.  Williams,  7  C.  &  P.  320. 

'  R  r.  Milton,  Jr.  Cir.  Rep.  61,  per  Doherty,  C.  J. 
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child,  like  a  grown  person,  cannot,  under  any  circumstances,  be 
examined  in  court  without  the  sanction  of  an  oath/  Neither  can 
hearsay  evidence  be  given  of  the  declarations  of  a  child,  who  has 
not  capacity  to  be  sworn.' 

§  1251.'  Persons  insensible  to  the  obligations  of  an  oath  from 
defect  of  religious  sentiment  and  belief  are  also  incompetent  to 
testify  as  witnesses,  because  the  very  nature  of  an  oath,  as  above 
explained,^  presupposes  a  belief  in  the  existence  of  an  omniscient 
Supreme  Being,  who  is  "  the  rewarder  of  truth  and  avenger  of 
falsehood."^  Without  this  belief,  the  person  cannot  be  subject 
to  that  sanction,  which  the  law  deems  an  indispensable  test  of 
truth.  It  is  not  sufficient  that  a  witness  feels  himself  bound  to 
speak  the  truth  from  a  regard  to  character,  or  to  the  common 
interests  of  society,  or  from  fear  of  the  punishment  which  the 
law  inflicts  upon  persons  guilty  of  perjury.  Such  motives  have 
indeed  their  influence,  but  they  are  not  considered  as  affording 
a  sufficient  safeguard  for  the  strict  observance  of  truth.  Our  law, 
in  common  with  that  of  most  civilised  countries,  requires  the 
additional  security  afforded  by  the  religious  sanction  implied  in 
an  oath ;  and,  as  a  necessary  consequence,  rejects  all  witnesses 
who  are  incapable  of  giving  this  security.'  Atheists,  therefore, 
and  all  persons  professing  no  religion,  that  can  bind  their  con- 
sciences to  speak  truth,  are  rejected  as  incompetent  to  testify  as 
witnesses.' 

§  1252."  The  rule  of  law,  which  fixes  the  nature  and  degree  of 
religious  faith  required  in  a  witness,  seems,  as  at  present  under- 
stood, to  be  this ; — ^that  the  person  is  competent  to  testify,  if  he 
believes  in  the  existence  of  God,  and  that  Divine  pimishment  will 
be  the  certain  consequence  of  perjury.     It  may  be  considered  as 

*  R  V,  Brasier,  1  Lea.  C.  C.  199,  overruling  the  opinion  of  Lord  Hale, 
See  1  Hale,  P.  C.  634. 

«  Id.  ;  R  V.  Nicholas,  2  Car.  <fe  Kir.  246  ;  R.  v.  Pike,  3  C.  &  P.  598  ; 
4  Bl  Com.  214  ;  ante,  §  647. 

=  Gr.  Ev.,  §  368,  in  great  part.  ♦  Ante,  §  1247. 

'  Per  Lord  Hardwicke,  1  Atk.  48.  «  1  Ph.  Kv.  7. 

7  R  N.  P.  292  ;  1  Atk.  40,  46  ;  1  Ph.  Ev.  10. 

^  Gr.  Ev.,  §  369,  in  great  part 


•  Gr.  Et.,5  370,  in  part. 

'  Ante,  §  1G5  ;  The  St&te  v.  Stioun,  T  Iaw  Reporter,  3 
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gated;  for  the  object  of  interrogating  a  witness  before  he  is 
sworn,  is  not  to  obtain  the  knowledge  of  facts,  but  to  ascertain 
from  his  answers  the  extent  of  his  capacity,  and  whether  he  has 
suflScient  understanding  to  take  an  oath.* 


^  ''  The  witness  himself  is  sever  questioned,  in  modem  practice,  as  to  hia 
religious  belief ;  though  formerly  it  was  otherwise.     (1  Swift's  Dig.  739 ; , 
5  Mason,  19  ;  4  Am.  Jurist,  79,  n.)     It  is  not  allowed  even  after  he  has 
been  sworn.     (The  Queen's  case,  2  B.   <fc  B.  284.)     Not  because  it  ia  a 
question  tending  to  disgrace  him ;  but  because  it  would  be  a  personal  scrutiny 
into  the  state  of  his  faith  and  conscience,  foreign  to  the  spirit  of  our  institu- 
tions.    No  man  is  obliged  to  avow  his  belief ;  but  if  he  voluntarily  does 
avow  it,  there  is  no  reason  why  the  avowal  should  not  be  proved,  like  any 
other  fact.     The  truth  and  sincerity  of  the  avowal,  and  the  continuance  of 
the  belief  thus  avowed,  are  presumed,  and  very  justly  too,  till  they  are  dis- 
proved.    If  his  opinions  have  been  subsequently  changed,  this  change  will 
generally,  if  not  always,  be  proveable  in  the  same  mode.     (Attwood  v,  Welton, 
7  Conn.  66 ;  Curtis  v.  Strong,  4  Day,  51 ;  Swift's  Evid.  48 — 50 ;  Mr.  Chris- 
tian's note  to  3  BL  Com.  369  ;  Com.  «.  Bachelor,  4  Am.  Jurist,  79,  n.)   If 
the  change  of  opinion  is  very  recent,  this  furnishes  no  good  ground  to  admit 
the  witness  himself  to  declare  it ;  because  of  the  greater  inconvenience,  which 
would  result  from  thus  opening  a  door  to  fraud,  than  from  adhering  to  the 
rule  requiring  other  evidence  of  this  fact.     The  old  cases,  in  which  the 
witness  himself  was  questioned  as  to  his  belief,  have  on  this  point  been  over* 
ruled.     See  Christian's  note  to  3  Bl.  Com.  369,  n.  30.     The  law,  there* 
fore,  is  not  reduced  to  any  absurdity  in  this  matter.     It  exercises  no  inqui- 
sitorial power  ;  neither  does  it  resort  to  secondary  or  hearsay  evidence.    If 
the  witness  is  objected  to,  it  asks  third  i)er8ons  to  testify,  whether  he  hai 
declared  his  disbelief  in  Grod  and  in  a  future  state  of  rewards  and  punidi* 
ments,  &c.     Of  this  fact  they  are  as  good  witnesses  as  he  could  be  ;  and  the 
testimony  is  primary  and  direct.     It  should  further  be  noticed,  that  the 
question,  whether  a  person  about  to  be  sworn  is  an  atheist  or  not,  can  ue?er 
be  raised  by  any  one  but  an  adverse  party.     No  stranger  or  volunteer  has  a 
right  to  object.     There  must,  in  every  instance,  be  a  suit  between  two  or  more 
X)artie8,  one  of  whom  offers  the  person  in  question  as  a  competent  witness. 
The  presumption  of  law,  that  every  citizen  is  a  believer  in  the  common  reli- 
gion of  the  country,  holds  good  till  it  is  disproved  ;  and  it  would  be  con- 
trary to  all  rule  to  allow  any  one,  not  party  to  the  suit,  to  thrust  in  his 
objections  to  the  course  pursued  by  the  litigants.     ThiB  rule  and  unifonn 
course  of  proceeding  shows  how  much  of  the  morbid  sympathy,  ezpressed 
for  the  atheist,  is  wasted.     For  there  is  nothing  to  prevent  him  from  taking 
any  oath  of  office  ;  nor  from  swearing  to  a  complaint  before  a  magistrate; 
nor  from  making  oath  to  his  answer  in  Chancery.     In  this  last  case,  indeed, 
he  could  not  be  objected  to,  for  another  reason,  namely,  that  the  plaintiff 
in  his  bill  requests  the  Court  to  require  him  to  answer  upon  his  oatL     In 
all  these,  and  many  other  similar  cases,  there  is  no  person  authorised  to 
raise  an  objection.     Neither  is  the  question  permitted  to  be  raised  against 
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§1254.  Lord  Brougham's  Act  of  1851  to  amend  the  Law  of 
Evidence  contains  an  important  clause  with  respect  to  the  admin- 
istration of  oaths.  The  clause  is  as  follows  : — "  Every  court, 
judge,  justice,  officer,  commissioner,  arbitrator,  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  is  hereby  empowered  to 
administer  an  oath  to  all  such  witnesses  as  are  legally  called 
before  them  respectively."* 

§  1255.  All  witnesses  ought  to  be  sworn  according  to  the 
peculiar  ceremonies  of  their  own  religion,  or,  in  stLch  manner 
as  they  deem  binding  on  their  consciences.*    The   doctrine  of 


the  atheist,  where  he  is  himself  the  adverse  party,  and  offers  his  own  oath 
in  the  ordinary  course  of  proceeding.  If  he  would  make  affidavit  in  his 
own  cause  to  the  absence  of  a  witness,  or  to  hold  to  bail,  or  to  the  truth  of 
a  |dea  in  abatement,  or  to  the  loss  of  a  paper,  or  to  the  genuineness  of  his 
books  of  account,  or  to  his  fears  of  bodily  harm  from  one  against  whom  ho 
requests  surety  of  the  peace,  or  would  take  the  poor  debtor's  oath  ;  in  these 
and  the  like  cases,  the  uniform  course  is  to  receive  his  oath,  like  any  other 
person's.  The  law,  in  such  cases,  does  not  know  that  he  is  an  atheist ;  that 
is,  it  never  allows  the  objection  of  infidelity  to  be  made  against  any  man, 
■eeking  his  own  rights  in  a  court  of  justice  ;  and  it  conclusively  and  absolutely 
presumes  that,  so  far  as  religious  belief  is  concerned,  all  persons  are  capable 
of  an  oath,  of  whom  it  requires  one  as  the  condition  of  its  protection  or  its 
aid  ;  probably  deeming  it  a  less  evil,  that  the  solemnity  of  an  oath  should, 
in  a  few  instances,  be  mocked  by  those  who  felt  not  its  force  and  meaning, 
than  that  a  citizen  should  in  any  case  be  deprived  of  the  benefit  and  pro- 
tection of  the  law,  on  the  ground  of  his  religious  belief.  The  state  of  his 
£uth  is  not  inquired  into,  where  his  own  rights  are  concerned.  He  is  only 
prevented  from  being  made  the  instrument  of  taking  away  those  of  others." 
1  Iaw  Keporter,  pp.  347,  348. 

'  14  &  15  Vict.,  c.  99,  §  16.  See  also  18  <fe  19  Vict.,  c.  42,  cited  post, 
§  1406a,  which  empowers  diplomatic  and  consular  agents  abroad  to  admi- 
nister oaths  and  do  notarial  acts. 

-  Gr.  Ev.,  §  371,  in  part. 

'  **Quumque  sit  adseveratio  religiosa,  satis  patet,  jusjurandum  attempe- 
randttm  esse  cujusque  religioni."  Heinec.  ad  Pand.  p.  3,  §  13,  15.  "Quod- 
ennqxie  nomen  dederis,  id  utique  constat,  onme  jusjurandum  proficisci  ex 
fide  et  persuasione  jurantis ;  et  inutile  esse,  nisi  quis  credat  Deum,  quem 
testem  advocat,  perjuni  sui  idoneum  esse  vindicem.  Id  autem  credat,  qui 
jui»t  per  Deum  suum,  per  sacra  sua,  et  ex  su&  ipsius  animi  religione,"  &c. 
Bynk.  Obs.  Jur.  Rom.  Ub.  6,  c.  2.  See  also  Puff.  lib.  4,  c.  2,  §  4.  The 
formula  of  taking  an  oath,  which  was  anciently  adopted  by  the  Bomans,  was 
aa  follows  : — The  witness  held  a  flint  stone  in  his  right  hand,  and  dropped 

4  0  2 
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the  civil  law,  which  in  the  great  case  of  Omichund  v.  Barker* 
was  settled  to  be  also  the  rule  at  common  law,'  has  received 
a  legislative  sanction  by  the  Act  of  1  4&  2  Vict.,  c.  105 ;  for 
that  statute  enacts,  that  all  persons  shall  be  bound  by  the 
oaths  which  are  lawfully  administered  to  them,  provided  they 
are  administered  in  such  form,  and  with  such  ceremonies, 
as  the  parties  sworn  declare  to  be  binding  on  their  con- 
sciences. In  order  to  ascertain  what  form  is  so  binding,  the 
Court  should  inquire  of  the  witness  himself;  and  the  proper 
time  for  making  this  inquiry  is  before  he  is  sworn.  If,  however, 
the  witness,  without  making  any  objection,  takes  the  oath  in  the 
usual  form,  he  may  be  afterwards  asked,  whether  he  thinks  it 
binding  on  his  conscience ;  but  if  he  answers  in  the  affirmative, 
he  cannot  then  be  further  asked,  if  he  considers  any  other  form 

it  as  he  uttered  these  words — Si  sciens  fallo,  turn  me  Diespiter,  salv&  urbe 
arceque,  bonis  ejiciat,  ut  ego  hunc  lapidem.  Adam's  Ant.  247.  Cic.  Fam. 
Ep.  vii  1,  12.  Under  the  Christian  emperors  it  was  taken,  invocato  Dei 
Omnipotentis  nomine.  Cod.  lib.  2,  tit.  4,  L  41.  Sacrosanctis  evangeliis 
tactis.  Cod.  lib.  3,  tit.  1,  1.  14.  And  Constantine  adds,  in  a  rescript,  Juiis- 
jurandi  religione  testes,  priusquam  perhibeant  testimoniiun,  jamdudum  arctari 
pr83cipim\is,  Cod.  lib.  4,  tit.  20,  1.  9.  In  Morgan's  case,  1  Lea.  C.  C.64, 
a  Mahomedan  was  sworn  thus — First,  he  placed  his  light  hand  flat  upon 
the  Koran,  put  the  other  hand  to  his  forehead,  and  brought  the  top  of  his 
forehead  down  to  the  book,  and  touched  it  with  his  head  :  he  then  looked 
for  some  time  upon  it,  and,  on  being  asked  what  that  ceremony  was  to 
produce,  he  answered  that  he  was  bound  by  it  to  speak  the  truth.  In 
Scotland,  members  of  the  Kirk  are  sworn  by  the  form  of  holding  up  the 
right  hand,  without  touching  the  book  or  kissing  it.  Mildrone's  case,  1  Lea. 
C.  C.  412;  Walker's  case,  id.  498  ;  Mee  v,  Beid,  1  Pea.  E.  23.  It  seems 
that  in  this  case  the  form  of  words  may  either  be,  ''I,  A.  B.,  swear  by  God 
himself,  as  I  shall  answer  to  him  at  the  great  day  of  judgment,  that  the 
evidence  I  shall  give,"  «fec. ;  or,  "I  swear  according  to  the  custom  of  my 
country  and  the  religion  I  profess,  that  the  evidence,"  &c  See  1  Lea.  C.  C. 
412.  A  Jew  is  sworn  on  the  Pentateuch  with  his  head  covered,  Willes,  643 ; 
but  if  he  professes  Christianity,  he  may  be  sworn  on  the  New  Testament, 
though  he  has  not  fonnally  renounced  Judaism,  R  v.  Gilham,  1  Esp.  285. 
A  Chinese  is  sworn  by  the  ceremony  of  his  breaking  a  saucer  previously  to 
the  administration  of  the  oath,  R  v.  Entrehman,  C.  &  Marsh.  248.  Boman 
Catholics  in  Ireland  are  sworn  on  a  Testament,  with  a  crucifix  or  cross 
upon  it,  M'Nally's  Ev.  97. 

»  Willes,  538  ;  1  Atk.  21,  S.  C. 

^  Per  Alderson,  B.,  in  Miller  v,  Salomons,  7  Ex.  E.  534,  635,  and  per 
PoUock,  C.  B.,  id.  558. 
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Moravians,  but  have  ceased  to  belong  to  either  of  those  sects.* 
The  Common  Law  Procedure  Act  of  1854  proceeds  a  step  further 
in  advance,  and  enacts  that  "  if  any  person  called  as  a  witness,  or 
required  or  desiring  to  make  an  affidavit  or  deposition,  shall 
refuse  or  be  unwilling  from  alleged  conscientious  motives  to  be 
sworn,  it  shall  be  lawful  for  the  Court  or  judge  or  other  presiding 
officer,  or  person  qualified  to  take  affidavits  or  depositions,  upon 
being  satisfied  of  the  sincerity  of  such  objection,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirma- 
tion or  declaration."' 

§  1257.  On  the  ground  too,  that  oaths  should  not  be  admi- 
nistered unnecessarily  by  public  authority,  it  has  been  determined 
by  Parliament,  that  bankrupts  and  their  wives  shall  be  examined 
before  the  English  Court  of  Bankruptcy,'  after  making  and 
signing  a  declaration  to  speak  the  truth,  without  being  sworn 
on  oath;*  the  Act  further  providing  that  the  offence  of  wilfully 

*  The  form  is  this : — "  I,  A.  B.,  having  been  one  of  the  people  called 
Quakers,  [or  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the 
United  Brethren  called  Moravians,  as  the  case  may  6e,]  and  entertaining 
conscientious  objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely  and 
truly  declare  and  affirm,"  <fec. 

-  17  &  18  Vict.,  c.  125,  §  20  ;  extended  by  §  103,  (as  limited  by  §  3  of 
19  &  20  Vict.,  c.  102,  Jr.,)  to  every  Court  of  Civil  Judicature  in  England  ; 
and  by  18  &  19  Vict.,  c.  25,  to  every  Court  of  Civil  Judicature  in  Scotland  ; 
and  by  §§  23  and  98  of  19  &  20  Vict.,  c.  102,  Ir.,  to  all  Courts  of 
Judicature  in  Ireland,  as  well  criminal  as  all  others.  The  form  is  as 
follows  : — '*  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare, 
that  the  taking  of  any  oath  is,  according  to  my  religious  belief,  imlawful ; 
and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  &c  §  21 
of  the  English  Act,  and  §  24  of  the  Irish  Act,  respectively  enact,  that 
persons  wilfully  making  false  affirmations  shall  be  subject  to  the  same 
punishment  as  for  pequry. 

^  In  the  Irish  Court  of  Bankruptcy  and  Insolvency  these  somewhat  flan- 
tastical  scruples  are  disregarded  ;  the  Act  which  established  that  court, 
expressly  enacting  that  bankrupts  and  insolvents  and  their  respective  wives 
shall  be  examined  upon  oath.     See  20  <b  21  Vict.,  c.  60,  §§  306,  307. 

*  12  &  13  Vict.,  c.  106,  §  246.  The  form  of  deckration  is  as  follows:— 
'^I,  A.  B.,  the  person  declared  a  bankrupt  under  a  fiat  in  bankruptcy,  dated  the 

day  of        [or  under  a  petition  for  adjudication  of  bankruptcy  filed  on 
the         day  of  in  the  year  of  our  Lord         ],  [or,  I,  C.  D.,  the  wife  of 

A^  B.,  declared  a  bankrupt  under  a  fiat  in  bankruptcy  dated  the  day 

of  ,  or  vmder  a  petition  for  adjudication  of  bankniptcy  filed  on 
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CHAPTER   III. 

EXAMINATION   OF  WITNESSES. 

§  1258.'  Having  thus  treated  of  the  means  of  procuring  the 
attendance  of  witnesses,  and  of  their  competency  and  credibility, 
a,e  manner  i.  .hioh  «.ey  «.  U>  U  »™L  »L  next  b.  1 
sidered.  This  subject  lies  chiefly  in  the  discretion  of  the  judge 
W.„  .h„»  a,,  Use  is  tried'  being  from  iU  .e.,  nsJe 
susceptible  of  but  few  positive  and  stringent  rules.  The  great 
object  is  to  elicit  the  truth  from  the  witness ;  but  the  character, 
intelligence,  courage,  interest,  bias,  memory,  and  other  circum- 
stances of  witnesses  are  so  various,  as  to  require  almost  equal 
variety  in  the  manner  of  interrogation,  and  the  degree  of  its 
intensity,  to  attain  that  end.  This  manner  and  degree,  therefore, 
as  well  as  the  other  circumstances  of  the  trial,  must  necessarily 
be  left  somewhat  at  large,  subject  to  a  few  general  rules>  which 
will  now  be  stated. 

§  1259.'  If  the  judge  deems  it  essential  to  the  discovery  of  truth, 
that  the  witnesses  should  be  examined  out  of  the  hearing  of  each 
other,  he  will  order  them  all  on  both  sides  to  withdraw,  excepting 
the  one  under  examination ;  and  this  order,  upon  the  motion  of 
either  party  at  any  period  of  the  trial,^  is  rarely  withheld,  though 
it  is  not  demandable  of  strict  right.^    The  parties  themselves  will 


>  Gr.  Ev.,  §  431,  in  part. 

^  Bastin  v.  Carew,  Ry.  &  Moo.  127,  per  Abbott,  C.  J. 

»  Gr.  Ev.,  §  432,  in  part 

*  Southey  v.  Nash,  7  C.  &  P.  632. 

'  In  Southey  v.  Nash,  7  C.  &  P.  632,  Alderson,  B.,  is  reported  to  h&Te 
held,  that  either  party  had  a  light  to  require  that  the  unexamined  witnesses 
should  be  out  of  court ;  but  this  ruling,  if  it  be  law,  which  is  very  doubtful, 
applies  only  to  civil  cases,  since  the  contrary  has  repeatedly  been  held  in 
criminal  trials.  See  R.  <?.  Cook,  13  How.  St.  Tr.  348,  per  Treby,  0.  J.  ; 
R.  V,  Vaughan,  id.  494,  per  Lord  Holt ;  R.  v.  Goodere,  17  id.  1015,  per 
Sir  Michael  Foster.     In  R.   v.   Murphy,  8  C.  <fc  P.  307,  Coleridge,  J., 


*  (Stuidler  t.  Home,  2  1IL  A  Bob,  423,  per  Enkme,  J.,  who  stated  that 
it  WM  now  so  settled  by  &U  the  judges.  See  also  Cook  v.  Nethercote, 
C  C  ft  P.  743,  per  Aldereon,  B.  ;  Doe  v.  Cox,  id.  in  note ;  1  Clifford's 


1130  ORDERING  WITNESSES   OUT   OF  COURT.  [PART  m. 

Exchequer,  a  stricter  rule  is  said  to  prevail;  and  in  order  to 
prevent  any  imputation  of  unfairness  in  these  delicate  proceed- 
ings between  the  Crown  and  the  subject,  the  testimony  of  any 
witness  who  had  remained  in  court,  whether  contumaciously  or 
not,  after  an  order  to  withdraw,  has  hitherto  been  inflexibly 
rejected.*  This  rule  does  not  prevail  in  Ireland,  at  least  in  all 
its  strictness  ;'  and  as  it  may  well  be  doubted  whether  the  rule 
in  itself  is  calculated  to  effect  its  object,  perhaps,  at  the  present 
day,  it  would  not  be  rigidly  enforced,  even  in  England. 

§  1261.  The  practice  of  ordering  witnesses  out  of  court  may  be 
traced  to  a  remote  antiquity,  it  being  noticed  with  approbation 
by  Fortescue  in  his  work  De  Laudibus  Legum  Angli©  ;*  and  no 
man  who  has  reflected  upon  the  nature  of  evidence,  or  even  read 
the  quaint  story  of  Susannah  narrated  in  the  Apocrypha,*  but 
must  acknowledge  the  utility  of  such  a  course,  as  an  admirable 
means  of  detecting  conspiracy  and  falsehood.  In  order,  however, 
to  render  the  practice  duly  eflBcient,  it  is  not  enough  to  order  the 
witnesses  simply  to  withdraw  out  of  hearing,  but  means  should  be 
afforded  for  keeping  them  in  some  separate  room,  until  they  are 
called  for;  so  that  they  might  lose  the  opportunity,  not  only  of 
listening  to  the  examination  of  those  who  preceded  them,  but, 
what  is  of  equal  importance,  of  conversing  with  them  afterwards. 
In  Scotland,^  all  the  witnesses  on  either  side  are  usually  shut  up 


Soutbwark  Election  Gas.  114,  S.  0.  ;  Cobbetfc  v.  Hudson,  22  L.  J.,  Q.  R, 
13,  per  Lord  Campbell ;  1  E.  &  B.  14,  S.  C. 

^  Att.-Gen.  tj.  Bulpit,  9  Price,  4  ;  Parker  v.  M' William,  6  Bing.  683  ; 
Thomas  v,  David,  7  C  &  P.  361,  per  Coleridge,  J. 

2  Att.-Gen.  v.  Siillivan,  1  Arm.  Mac.  &  Og.  294,  per  Brady,  C.  B. 

^  His  words  are,  *'  Efc  si  necessitas  exegerit,  dividantur  testes  bujusmodi, 
donee  ipsi  deposuerint  quicquid  velint,  ita  quod  dictum  unius  non  docelnt 
aut  concitabit  eonim  alium  ad  consimiliter  testificandum."  C.  26.  See  also 
Williams  V.  Hulie,  1  Sid.  131 ;  Swift  Ev.  612. 

*  Where  Daniel  detected  the  perjury  of  the  two  old  judges,  who,  as  eye- 
witnesses, had  accused  the  wife  of  Joacim  of  adultery ;  but  who,  on  being 
examined  apart,  differed  as  to  the  place  where  the  crime  was  committed,  the 
one  swearing  it  was  under  a  mastich  tree,  the  other  under  a  holm  tree. 

^  It  was  formerly  the  law  of  Scotland,  that  if  a  witness  was  objected  to 
as  having  remained  in  court  without  permission,  his  evidence  could  not  be 
heard,  but  the  Act  of  3  &  4  Vict.,  c  59,  §  3,  enacts,  that  "in  any  tiial 


■-  '  -      J-M 
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in  an  apartment  by  themselves,  whence  they  are  successively  and 
separately  called  into  court  to  be  examined;*  and  the  system  of 
separate  examination  also  prevails  theoretically,  if  not  practically, 
in  both  Houses  of  Parliament.^ 

§  1262.'  When  the  competency  of  a  witness,  if  objected  to,  is 
settled,  he  is  first  duly  sworn  in  the  cause  by  the  crier*  or  other 
officer  of  the  court,  and  is  then  examined  by  the  party  producing 
Mm.'  This  is  called  his  direct  examination,  or  his  examination 
in  chief;  and  in  this  examination,  leading  qtcestions,  that  is, 
questions  which  suggest  to  the  witness  the  answer  desired,^  or 
which,  embodying  a  material  fact,  admit  of  a  conclusive  answer  by 
a  sunple  negative  or  affirmative,'  are  not,  in  general,  allowed  to 
be  put.'     Still,  this  rule  must  be  understood  in  a  reasonable 

before  any  judge  of  the  court  of  session  or  court  of  justiciary,  or  before  any 
sheriff  or  steward  of  Scotland  it  shall  not  be  imperative  on  the  Court  to 
reject  any  witness  against  whom  it  is  objected  that  he  or  she  has,  without  the 
permission  of  the  Court,  and  without  the  consent  of  the  party  objecting, 
been  present  in  court  during  all  or  any  part  of  the  proceedings  ;  but  it  shall 
be  competent  for  the  Court,  in  its  discretion,  to  admit  the  witness,  where  it 
ahall  appear  to  the  Court  that  the  presence  of  the  witness  was  not  the  con- 
sequence of  culpable  negligence  or  criminal  intent,  and  that  the  witness  has 
not  been  unduly  instructed  or  influenced  by  what  took  place  during  his  or  her 
presence,  or  that  injustice  will  not  be  done  by  his  or  her  examination." 

»  Alison's  Pract.  542—645  ;  Tait  Ev.  420 ;  2  Hume  Com,  189  ;  19 
How.  St  Tr.  331,  n. 

*  Taylor  v.  Lawson,  3  C.  <k  P.  543,  per  Best,  C.  J. 
»  Gr.  Ev.,  §§  433,  434,  435,  in  part. 

*  R  V.  Tew,  1  Pears.  <fe  Dears.  C.  C.  429. 

*  Formerly  in  the  Scotch  courts  as  soon  as  a  witness  was  sworn,  it  was 
neceesaiy  for  the  judge  to  examine  him  in  initicdibua,  that  is,  to  ask  him 
wheihtf  he  had  been  instructed  what  to  say,  or  had  received  or  had  been 
promised  any  good  deed  for  what  he  was  to  say,  or  whether  he  bore  any  ill 
will  to  the  adverse  party,  or  had  any  interest  in  the  cause,  or  concern  in 
eonducting  it ;  together  with  his  age,  and  whether  he  was  married  or  not, 
and  the  d^pnee  of  his  relationship  to  the  party  adducing  him,  Tait  Ev.  424  ; 
but  now  this  course  is  no  longer  necessary^  though  it  is  still  competent  for  the 
judge  or  for  the  party  against  whom  the  witness  shall  be  called,  to  ex- 
amine him  in  initialibuBy  as  heretofore,  3  &  4  Vict.,  a  59,  §  2. 

«  1  St  Ev..  169 ;    2  PL  Ev.  401  ;  AHson  Pract,  545  ;    Tait  Ev.  427  ; 
How.  St.  Tr.  659,  660,  n. 
^  Nicholls  V,  Dowding,  1  Stark.  B.  81,  per  Lord  EUenborough. 

*  For  an  early  instance,  see  R.  v,  Rosewell,  10  How.  St.  Tr.  190  ;  as  to 
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sense ;  for  if  it  were  not  allowed  to  approach  the  points  at  issue 
by  such  questions,  the  examination  would  be  most  inconveniently 
protracted.  To  abridge  the  proceedings,  and  bring  the  witness 
as  soon  as  possible  to  the  material  points  on  which  he  is  to 
speak,  the  counsel  may  lead  him  on  to  that  length,  and  may 
recapitulate  to  him  the  acknowledged  facts  of  the  case,  which 
have  been  already  established.  The  rule,  therefore,  is  not 
applied  to  that  part  of  the  examination,*  which  is  merely  intro- 
ductory of  that  which  is  material.  With  respect  even  to  material 
points,  the  judge,  in  his  discretion,  will  sometimes  allow  leading 
questions  to  be  put  in  a  direct  examination;  as,  for  instance, 
where  the  witness,  by  his  conduct  in  the  box,  obviously  appears 
to  be  hostile  to  the  party  producing  him,  or  interested  for  the 
other  party,  or  imwilling  to  give  evidence.'  Indeed,  if  the 
witness  stand  in  a  situation,  which  of  necessity  makes  him 
adverse  to  the  party  calling  him,  as,  if  he  be  a  defendant  whom 
the  plaintiff  wishes  to  examine,  leading  questions  may,  it  seems, 
be  asked  him  as  a  matter  of  right.^  So,  on  the  trial  of  an 
issue  devisavit  vel  non,  directed  by  the  Court  of  Chancery, 
if  the  plaintiff,  in  obedience  to  the  rule  of  that  court,  calls 
the  second  attesting  witness,  whose  evidence  tends  to  prove 
the  insanity  of  the  testator,  he  wiU  be  allowed  to  put  questions 
to  him  in  the  nature  of  a  cross-examination;  because  in  cases 
of  this  kind,  as  the  witness  is  rather  the  witness  of  the  Court 
than  of  the  party,  considerable  latitude  in  the  mode  of  conducting 
the  examination  should,  in  common  fairness,  be  permitted.^ 

§  1263.  Again,  a  witness  will  occasionally  be  allowed  to  be  led, 
where  an  omission  in  his  testimony  is  evidently  caused  by  want 
of  recoUection,  which  a  suggestion  may  assist.  Thus,  when  a 
witness  stated  that  he  could  not  recollect  the  names  of  the 

what  will  be  regarded  as  leading  interrogatories  in  a  Court  of  Equity,  see 
Gregory  v.  Marychiu-cli,  12  Beav.  398  ;  Lincoln  v,  Wright,  4  Beay.  166. 

^  NichoUs  V.  Dowding,  1  Stark.  R.  81,  per  Lord  Ellenborough. 

2  R  V,  Chapman,  8  C.  «fe  P.  559,  per  Lord  Abinger ;  R  v.  Ball,  id.  746  ; 
R.  V,  Murphy,  id.  306 — 308,  per  Coleridge,  J.  ;  Clarke  v.  Saffery,  Ry.  &  M. 
126,  per  Best,  C.  J.  ;  Parkin  v.  Moon,  7  C.  &  P.  409,  per  Alderson,  B. 

»  Clarke  v.  Saffery,  Ry.  <fc  M.  126. 

*  Bowman  v.  Bowman,  2  M.  &  Rob.  601,  per  Cresswell,  J. 
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members  of  a  firm,  so  as  to  repeat  them  without  suggestion,  but 
thought  that  he  might  possibly  recognise  them  if  suggested^  this 
was  permitted  to  be  done.*  So,  for  the  purpose  of  identification, 
the  witness  may  be  directed  to  look  at  a  particular  person,  and 
Bay  whether  he  is  the  man.'  So,'  where,  from  the  nature  of  the 
case,  the  mind  of  the  witness  cannot  be  directed  to  the  subject 
of  inquiry  without  a  particular  specification  of  it ;  as,  where  he 
is  called  to  contradict  another  respecting  the  contents  of  a  lost 
letter,  and  cannot,  off-hand,  recollect  all  its  contents,  the  parti- 
cular passage  may  be  suggested  to  him,  at  least  after  his  unaided 
memory  has  been  exhausted.'*  So,  where  a  witness  is  called  to 
contradict  another,  who  has  denied  having  used  certain  expres- 
sions, counsel  are  sometimes  permitted  to  ask,  whether  the 
particular  words  denied  were  not  in  fact  uttered  by  the  former 
witness  ;"*  but  this  rule  seems  only  to  apply  to  such  expressions 
as  in  themselves  are  not  evidence  in  the  cause ;  the  object  of 
relaxing  the  general  rule  being  simply  to  exclude  the  other  parts 
of  the  conversation,  which  would  not  be  admissible."  Again,  the 
Court  will  sometimes  allow  a  pointed  or  leading  question  to  be 
put  to  a  witness  of  tender  years,  whose  attention  cannot  otherwise 
be  called  to  the  matter  under  investigation  ;^  and  indeed,  it  must 
always  be  remembered,  that  the  judge  has  a  discretionary  power, 
— not  controllable  on  a  bill  of  exceptions," — of  relaxing  the 
general  rule,  whenever,  and  imder  whatever  circumstances,  and 
to  whatever  extent,  he  may  think  fit,  though  the  power  should 
only  be  exercised  so  far  as  the  purposes  of  justice  plainly  require.' 

§  1264.'*  Though  a  witness  can   testify  only  to  such  facts  as 
are  within  his  own  knowledge  and  recollection,  he  is  sometimes 

*  AceiTO  V,  Petroni,  1  Stark.  R.  100,  per  Lord  EUenborongh. 

*  R  r.  Watson,  32  How.  St.  Tr.  74,  per  Lord  Ellenborough ;    2  Stark. 
R.  128,  S.  0.  ;  R  v,  Berenger,  2  Stark.  R.  129,  n.,  per  id. 

'  Gr.  Ev.,  §  435,  in  part. 

*  Courteen  v,  Touae,  1  Camp.  43,  per  Lord  Ellenborough. 

*  Edmonds  v.  Walter,  3  Stark.  R.  8,  per  Abbott,  C.  J. 
'  Hallett  V.  Cousens,  2  M.  &  Rob.  238,  per  Ei-skine,  J. 
'  Moody  V.  Rowell,  17  Pick.  498. 

^  Lawdon  v,  Lawdon,  5  Jr.  L.  R,  N.  S.,  27. 

'  Moody  V.  RoweU,  17  Pick.  498.        ^^  Gr.  Ev.,  §§  436,  438,  in  part. 
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permitted  to  refresh  and  assist  his  memory y  by  the  use  of  a  written 
instrument,  memorandum,  or  entry  in  a  book.*  But  this  course, 
excepting  in  the  case  of  scientific  witnesses  referring  to  profes- 
sional books  as  the  foundation  of  their  opinions,*  can  only  be 
adopted,  where  the  writing  has  been  made,  or  its  accuracy 
recognised,  at  the  time  of  the  fact  in  question,  or,  at  furthest,  so 
recently  afterwards,  as  to  render  it  probable,  that  the  memory  of 
the  witness  had  not  then  become  defective.'  In  one  Scotch  case, 
the  majority  of  the  Court  would  not  allow  a  witness  to  consult 
notes,  which  he  had  prepared  some  weeks  after  the  transactions 
had  occurred,  and  when  he  had  reason  to  believe  that  he  should 
be  called  to  give  evidence.^  And,  in  another  case,  the  witness 
was  not  permitted  to  refresh  his  memory  with  the  copy  of  a  paper 
taken  by  himself  six  months  after  he  made  the  original,  though 
the  original  was  proved  to  have  become  illegible;  the  learned 
judge  saying,  that  the  witness  could  only  look  at  the  original 
memorandum  made  near  the  time.'  In  all  cases  of  this  kind 
the  practice  must  be  governed  by  the  peculiar  circumstances; 
but,  perhaps,  if  the  witness  will  swear  positively,  that  the  notes, 
though  made  ex  post  facto,  were  taken  down  at  a  time  when  he 
had  a  distinct  recollection  of  the  facts  there  narrated,  he  will  in 
general  be  allowed  to  use  them,  though  they  were  drawn  up  a 
considerable  time  after  the  transactions  had  occurred.*    If,  how- 

*  The  law  on  this  subject  is  thus  laid  down  in  the  New  York  Civ.  Code, 
§  1843,  "  A  witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by 
anything  written  by  himself,  or  imder  his  direction,  at  the  time  when  the 
fact  occurred  or  immediately  thereafter,  or  at  any  other  time  when  the  fact 
was  fresh  in  his  memory,  and  he  knew  that  the  same  was  correctly  stated  in 
the  writing.  But  in  such  case  the  writing  must  be  produced,  and  may  be 
seen  by  the  adverse  party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So  also  a  witness  may  testify  firom 
such  writing,  though  he  retain  no  recollection  of  the  particular  fftcts  ;  but 
such  evidence  must  be  received  with  caution." 

^  As  to  this  practice,  see  post,  §§  1279,  1280. 

^  R.  u.  Home  Tooke,  cited  25  How.  St.  Tr.  936  ;  Burrough  «.  Martin, 
2  Camp.  112  ;  Smith  v,  Morgan,  2  M.  <fc  Rob.  267  ;  Wood  r.  CJooper, 
1  C.  <fc  Kir.  645. 

*  R.  u.  Sir  A.  Gordon  Kinloch,  25  How.  St.  Tr.  934—937. 
'  Jones  V,  Stroud,  2  C.  <fc  P.  196,  per  Best,  C.  J. 

*  R.  u.  Sir  A.  Gordon  Kinloch,  25  How.  St.  Tr.  937  ;  Wood  t>.  Cooper, 
1  C.  <fc  Kir.  646,  per  Pollock,  C.  B. 


Bt  Tr.  ]3»7- 

*  BnitoD  V.  Plummar,  2  A.  &  £.   344.     See  iiIbo  Jones  v.  Stroud, 
C.  A  P.  196. 
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§  1266.  Be  this  as  it  may,  thus  much  seems  clear,  that  if  the 
copy  be  an  imperfect  extract,  or  be  not  proved  to  be  a  correct 
copy,  or  if  the  witness  have  no  independent  recollection  of  the 
facts  narrated  therein,  the  original  must  be  used/     The  case  of 
Burton  v,  Plummer '  in  no  way  contravenes  this  rule.    There, 
the  plaintiff's  clerk,  being  called  to  prove  the  order  and  delivery 
of  certain  goods,  sought  to  refresh  his  memory  by  some  entries  in 
a  ledger.     The  transactions  in  trade  had  been  noted  by  the  clerk 
in  a  waste-book  as  they  occurred,  and  the  plaintiff,  day  by  day, 
had  copied  the  entries  into  the  ledger,  each  entry  being  at  the 
time  checked  by  the  clerk.     Under  these   circumstances,  the 
Court  very  properly  regarded  the  ledger  as  an  original,  and 
allowed  the   witness  to   refresh  his  memory  thereby,  without 
accounting  for  the  absence  of  the  waste-book.     So,  in  Home  v. 
Mackenzie,^  where  a  surveyor  was  permitted  to  refresh  his  memory 
by  a  printed  copy  of  a  report  furnished  by  him  to  his  employers, 
and  compiled  from  his  original  notes,  of  which  it  was  substantially, 
though  not  verbally,  a  transcript,  the  report  seems  to  have  been 
treated  in  the  light  of  an  original  document;  and  although  it 
contained  some  marginal  notes,  made  only  two  days  before,  it  was 
still  allowed  to  be  used,  these  notes  consisting  of  mere  calcula- 
tions, which  the  witness,  if  time  were  given  him,  could  repeat 
without  their  aid. 

§  1267.  Before  a  witness  can  refresh  his  memory  by  looking  at 
memoranda,  it  seems  to  be  further  necessary  that  they  should 
have  been  made,  either  by  the  witness  himself,  or  by  some  person 
in  his  presence*  or,  at  least,  that  he  should  have  examined  them 
while  the  facts  were  fresh  in  his  memory,  and  should  then  have 
known  that  the   particulars  therein  mentioned  were  correctly 

*  Doe  V,  Perkins,  3  T.  E.  749  ;  explamed  by  Patteson,  J.,  in  2  A.  &  E. 
215  ;  R.  V.  Hedges,  28  How.  St.  Tr.  1367,  per  Lord  Ellenborough  ;  Solo- 
mons V,  Campbell,  cited  1  St.  Ev.  177,  178,  n.,  per  Abbott,  C.  J.  ;  Beech 
V.  Jones,  5  Com.  B.  696 ;  Aloock  v.  The  Eoyal  Exchange  Ins.  Co.,  13 
Q.  B.  292.  2  2  A.  A  E.  341. 

^  6  CL  <b  Fin.  628,  630,  645.  See  also  Topham  d.  Macgregor,  1  C.  ^ 
Kir.  320,  where  the  writer  of  an  article  in  a  newspaper  was  allowed  to 
refresh  his  memory  by  the  paper,  his  MS.  being  proved  to  be  lost. 

^  Duchess  of  Kingston's  case,  20  How.  St.  Tr.  619. 


'  Meagoe  v.  Sinmona,  3  C.  &  P.  16. 
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was  not  permitted  under  the  old  law  to  have  his  memory  refreshed 
by  a  copy  of  his  conviction.* 

§  1268.  As  a  writing,  used  to  refresh  the  memory,  does  not 
thereby  become  evidence  of  itself,'  it  is  not  necessary  that  it  should 
even  be  admissible ;  and  therefore  a  receipt  which  cannot  be  read 
for  want  of  a  stamp,  may  yet  be  referred  to  by  the  witness  in 
giving  his  evidence.^  Neither  is  it  essential  that  notes  used  by 
a  witness,  who  is  called  to  prove  a  conversation,  a  speech,  or  the 
like,  should  contain  a  verbatim  account  of  all  that  was  uttered. 
Thus,  where  it  appeared,  that  a  short-hand  writer  had  taken  a 
verbatim  note  of  such  parts  of  an  address  as  he  deemed  material, 
and  was  merely  able  to  swear  to  the  substantial  correctness  of 
the  remainder,  he  was  permitted  to  read  the  whole ;  though  it  was 
strongly  urged  that,  as  by  the  witnesses  own  showing  the  note 
was  a  partial  one,  the  fullness,  and  consequent  accuracy,  of  which 
rested  on  his  private  opinion  of  the  materiality  of  what  was 
spoken,  he  was  not  entitled  to  use  it  at  all,  but  was  bound  to 
depend  on  his  memory  alone.^  If  the  witness  has  become  bUnd,  the 
paper  may  be  read  over  to  him,  in  order  to  excite  his  recollection.* 

§  1269.  In  order  that  a  document  may  be  used  as  the  refresher 
of  memory,  it  is  by  no  means  necessary  that  the  witness,  after 
having  seen  it,  should  have  any  independent  recollection  of  the 
facts  mentioned  therein,  or  connected  therewith ;  but  it  will  suffice 
if  he  remembers  that  he  has  seen  the  paper  before,  and  that, 
when  he  saw  it,  he  knew  its  contents  to  be  correct;  or  even, 
if,  entirely  forgetting  the  circumstances  themselves,  and  the  fact 
of  his  having  seen  the  paper,  he  can  still,  in  consequence  of  recog- 
nising his  signature  or  writing  upon  it,  vouch  for  the  accuracy  of 

*  See  now  17  &  18  Vict.,  c.  125,  §  26  ;  and  19  «fc  20  Vict,  c  102, 
§  28,  Jr.,  cited  post,  §  1294. 

^  Alcock  V.  The  Royal  Exchange  Ins.  Co.,  13  Q.  B.  292. 

'  Maugham  v.  Hubbard,  8  B.  <fc  C.  14  ;  Jacob  v.  Lindsay,  1  East,  469 ; 
Rambert  v.  Ck)hen,  4  Esp.  213,  per  Lord  EUenborough  ;  Catt  v,  Howard,  3 
Stark.  R.  3,  per  Abbott,  C.  J. 

*  R.  V,  CConnell,  Armstr.  <fc  Trev.  R.  165 — 167. 

*  Catt  V.  Howard,  3  Stark.  R.  3,  per  Abbott,  C.  J.  ;  Vaughan  v.  Martin, 
1  Esp.  440,  per  Lord  Kenyon, 
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the  memorandum,  or  swear  to  the  particular  fact  in  question. 
Thus,  where  an  agent,  who  had  made  a  parol  lease,  and  entered  a 
memorandum  of  the  terms  in  a  book,  stated  that  he  had  no 
memory  of  the  transaction  but  from  the  book,  though  on  reading 
the  entry  he  entertained  no  doubt  that  the  fact  really  happened, 
it  was  held  sufficient ;  ^  and  a  barrister,  called  to  prove  that  a 
witness  had  materially  varied  his  account  since  the  last  trial,  has 
been  allowed  to  refresh  his  memory  by  the  notes  on  his  brief, 
though  he  had  no  independent  recollection  of  what  took  place  on 
the  former  occasion.^  Another  example'  of  this  kind,  is  where  a 
banker's  clerk  is  shown  a  bill  of  exchange,  which  has  his  own 
writing  upon  it,  from  which  he  knows  and  is  able  to  swear 
positively  that  it  passed  through  his  hands.  So,  where  a  witness, 
from  seeing  his  own  signature  to  the  attestation  of  a  deed,  says 
that  he  is  therefore  sure  that  he  saw  the  party  execute  it,  this  is 
sufficient  proof  of  the  execution,  though  he  adds  that  he  has  no 
recollection  of  the  fact.^ 

$  1270.  In  all  cases  where  documents  are  used  for  the  purpose 
of  refreshing  the  memory  of  a  witness,  it  is  usual  and  reasonable,* 
— and  if  the  witness  has  no  independent  recollection  of  the  fact, 
it  is  necessary, — ^that  they  should  be  produced  at  the  trial,*  and 
that  the  opposite  counsel  should  have  an  opporttmity  of  inspecting 
them,  in  order  that  on  cross,  or  re-examination,  he  may  have  the 
benefit  of  the  witness's  refreshing  his  memory  by  every  part.' 


'  R  V.  St.  Martin's,  Leicester,  2  A.  ife £.  210.  See  also  Haigo.  Newton, 
1  Const.  B.  423 ;  Sharpe  v,  Bingley,  id.  343  ;  Maugham  v,  Hubbard,  8  £L 
&  C.  14.  ^  B.  V,  Guinea,  Jr.  Cir.  B.  167,  per  Crampton,  J. 

'  6r.  £v.,  §  437,  in  great  part,  for  seven  lines. 

*  Mai^ham  v.  Hubbard,  8  B.  &  C,  16,  per  Bayley,  J. ;  B.  v.  St  Mar- 
tin's, Leicester,  2  A.  (b  E.  213,  per  Taunton,  J. ;  Bussell  v.  CoflSn,  8  Pick. 
143,  160 ;  Jackson  v.  Christman,  4  Wend.  277,  282  ;  Pigott  v,  HoUoway, 
1  Binn.  436  ;  Smith  v.  Lane,  12  Serg.  <fe  B.  84,  per  Gibson,  J. ;  Clark  v. 
VoToe,  16  Wend.  193. 

*  B.  V.  Hardy,  24  How.  St.  Tr.  824,  per  Eyre,  C.  J. 

*  Beech  v.  Jones,  6  Com.  B.  696. 

'  Howard  v.  Canfield,  6  BowL  417,  per  Coleridge,  J. ;  B.  v.  St.  Martin's, 
Leicester,  2  A.  <k  E.  215,  per  Patteson,  J. ;  Sindair  v.  Stevenson,  1  C.  dr 
P.  583,  per  Best,  C.  J. ;  Loyd  v,  Freshfield,  2  C.  <b  P.  332  ;  Dupuy  v. 
Truman,  2  Yon.  ^  Coll.  Cb.  B.  341  ;  Lord  v,  Colvin,  2  Drew.  206. 

4  n  2 
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Neither  is  the  adverse  party  bound  to  put  in  the  document  as 
part  of  his  evidence,  merely  because  he  has  looked  at  it,  or 
examined  the  witness  respecting  such  entries  as  have  been  pre- 
viously referred  to ; '  but  if  he  goes  further  than  this,  and  asks 
questions  as  to  other  parts  of  the  memorandum,  it  seems  that  he 
thereby  makes  it  his  own  evidence.'  If  a  paper  be  put  into  the 
hand  of  a  witness,  merely  to  prove  handwriting,  and  not  to  refresh 
his  memory,'  or  if,  being  given  to  the  witness  for  the  purpose  of 


*  R  V.  Ramsden,  2  C.  &  P.  604,  per  Lord  Tenterden  ;  Gregory  «.  Tavcr- 
nor,  6  C.  &  P.  281,  per  Gurney,  B. 

'  Gregory  v.  Tavemor,  6  0.  <S:  P.  281.     See  Stephens  v.  Foster,  6  C 
&  P.  289. 

'  Russell  V.  Rider,  6  C.  &  P.  416  ;  Sinckir  v.  Stevenson,  1 C.  <k  P.  583 ; 
Lord  «.  Colvin,  2  Drew.  205,  per  Kindersley,  Y.  C. ;  S.  C,  before  the  Lords 
Justioes,  5  De  Gex,  M.  t  Gord.  47 ;  23  L.  J.,  Ch.,  469,  S.  C.  In  ScotUnd, tiie 
subiect  of  the  use  and  proper  office  of  writingR,  in  restoring  the  recollection  of 
witnesses,  is  stated  with  precision  by  Mr.  Alison,  in  his  able  and  philosophical 
Treatise  on  the  Practice  of  the  Criminal  Law.  "  It  is  frequently  made  a 
question,"  he  observes,  "  whether  a  witness  may  refer  to  notes  or  memoran- 
dums made  to  assist  his  memory.  On  this  subject,  the  rule  is,  that  notes  or 
memoranda  made  up  by  the  witness  at  the  moment,  or  recently  after  the  fact, 
may  be  looked  to  in  order  to  refresh  his  memory ;  but  if  they  were  made  up 
at  the  distance  of  weeks  or  months  thereafter,  and  still  more,  if  done  at  the 
recommendation  of  one  of  the  parties,  they  are  not  admissible.  It  is  accord- 
ingly usual  to  allow  witnesses  to  look  to  memorandums  made  at  the  time,  of 
dates,  distances,  appearances  on  dead  bodies,  lists  of  stolen  goods,  or  the  like, 
before  emitting  his  testimony,  or  even  to  read  such  notes  to  the  juiy,  as  his 
evidence,  he  having  first  sworn,  that  they  were  made  at  the  time  and  faith- 
fully done.  In  regard  to  lists  of  stolen  goods  in  particular,  it  b  now  the 
usual  practice  to  have  inventories  of  them  made  up  at  the  time  from  the  in- 
formation of  the  witness  in  precognition,  signed  by  him,  and  libelled  on  as  a 
production  at  the  trial,  and  he  is  then  desired  to  read  them,  or  they  are 
read  to  him,  and  he  swears,  that  they  contain  a  correct  Hst  of  the  stolen 
articles.  In  this  way  much  time  is  saved  at  the  trial,  and  much  more  cor- 
rectness and  accuracy  is  obtained,  than  could  possibly  have  been  expected, 
if  the  witness  were  required  to  state  from  memory  all  the  particulars  of  the 
stolen  articles,  at  the  distance  perhaps  of  months  from  the  time  when  they 
were  lost.  With  the  exception,  however,  of  such  memorandums,  notes,  or 
inventories,  made  up  at  the  time  or  shortly  after  the  occasion  libelled,  a  wit- 
ness is  not  permitted  to  refer  to  a  written  paper  as  containing  his  deposition ; 
for  that  would  annihilate  the  whole  advantages  of  parol  evidence  and  vivft 
voce  examination,  and  convert  a  jury  trial  into  a  mere  consideration  of 
written  instruments.  There  is  one  exception,  however,  properly  introduced 
into  this  rule ;  in  the  case  of  medical  or  other  scientific  reports  or  certifi- 


port,  ii  1301,  1307.  '  Ante,  5  643.  '  Post,  55  1273—1281. 
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of  the  order  by  the  defendant,  was  not  allowed  to  be  asked  with 
whom  he  dealt,  because  such  a  question  was  only  a  skilful  mode 
of  ascertaining  the  witness's  opinion,  which  might  be  founded  on 
hearsay  evidence ;  and  the  Court  held,  that  the  only  proper  inquiry 
was  as  to  the  acts  done.^  So,  in  an  action  of  slander,  if  the  words 
used  are  alleged  to  have  been  spoken  in  a  sense  different  from 
their  ordinary  meaning,  a  by-stander  cannot  be  asked,  in  the  first 
instance,  what  he  understood  by  them,*  but  the  proper  course  will 
be  to  ask  the  witness,  whether  there  was  anything  to  prevent  the 
words  from  conveying  the  meaning  which  they  ordinarily  would 
convey  to  him ;  and  then,  if  he  states  any  facts  which  lead  to  the 
inference  that  they  were  used  in  a  peculiar  sense,  a  foundation 
will  have  been  laid  for  the  question,  ''  What  did  you  understand 
by  those  words  ?  " ' 

§  1272/  But,  though  a  witness,  in  general,  must  depose  to  such 
facts  only  as  are  within  his  own  knowledge*  the  law  does  not  require 
him  to  speak  with  such  expression  of  certainty  as  to  exclude  all 
doubt.  For,  whatever  may  be  the  nature  of  the  subject,  if  the 
witness  has  any  personal  recollection  of  the  fact  tmder  investi- 
gation, he  may  state  what  he  remembers  concerning  it,  and  leave 
the  jury  to  judge  of  the  weight  of  his  testimony.'  But  if  the 
impression  on  his  mind  be  so  sUght  as  to  justify  the  belief  that 
it  may  have  been  derived  from  others,  or  may  be  some  unwar- 
rantable deduction  of  his  own  dull  understanding  or  lively  imagina- 
tion, it  will  be  rejected.' 

§  1273.'  On  some  particular  subjects,  positive  and  direct  testi- 
mony may  often  be  imattainable ;  and,  in  such  cases,  a  witness 
is  allowed  to  testify  as  to  his  belief  or  opiniony  or  even  to  draw 
inferences  respecting  the  fact  in  question  from  other  facts,  pro- 


>  Bonfield  v.    Smith,  12  M.  <fe  W.  405. 

^  D.  of  Bnmswick  v,  Harmer,  3  C.  (feKir.  10. 

'  Daines  v.  Hartley,  3  Ex.  R  200.  *  Gr.  Ev.,  §  440,  in  part. 

^  As  to  evidence  of  reputation,  see  ante,  §  643. 

•  Miller's  case,  3  Wils.  427,  per  De  Grey,  0.  J.  ;  2  W.  BL  886,  a  C.  ; 
Carmalt  v.  Post,  8  Watts,  411,  per  Gibson,  C.  J.  ;  R.  v.  Stafford,  7  How. 
St.  Tr.  1378,  per  Lord  H.  St.  Finch. 

7  Clark  t.  Bigelow,  4  ShepL  246.  »  Gr.  Ev.,  §  440,  in  part. 
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vided  these  last  facts  be  within  his  personal  knowledge.  Nor 
is  this  course  franght  with  much  danger;  because  a  witness  who 
testifies  falsely  as  to  his  beliefs  is  equally  liable  to  be  convicted  of 
perjury,  with  the  man  who  swears  positively  to  a  fact  which  he 
knows  to  be  untrue.'  The  only  difference  is,  that  proof  of  the 
commission  of  the  crime  is  more  difficult  in  the  one  case  than  in 
the  other.  In  conformity  with  this  rule,  which  admits  evidence 
of  opinion  on  the  ground  of  necessity,  witnesses  are  constantly 
permitted  to  express  their  belief  respecting  the  identity  of  per- 
sons and  things,  as  also  respecting  the  genuineness  of  disputed 
luindicriting.*  So,  in  a  petition  for  damages  on  the  ground  of 
adultery/  or  in  an  action  for  breach  of  promise  of  marriage,  any 
person  who  has  been  in  a  position  to'  observe  the  mutual  deport- 
ment of  the  parties,  may  give  in  evidence  his  opinion  upon  the 
question,  whether  or  not  they  were  attached  to  each  other.'*  In 
America  it  has  been  determined  upon  grave  consideration,  and  in 
conformity  with  the  doctrine  which  has  always  prevailed  in  our 
ecclesiastical  courts,'  that  where  a  witness  has  had  opportunities 
of  knowing  and  observing  the  conversation,  conduct,  and  manners 
of  a  person  whose  sanity  is  in  question,  he  may  depose,  not  only 
to  particular  facts,  but  to  his  opinion  or  belief  as  to  the  sanity 
of  the  party,  formed  from  such  actual  observation.*  So,  also,  in 
that  country,  the  subscribing  witnesses  to  a  will  may  testify  their 
opimons,  with  respect  to  the  sanity  of  the  testator  at  the  time  of 
executing  the  will ;  for  the  law  has  placed  them  about  the  testator, 
to  ascertain  and  judge  of  his  capacity.' 

§  1274."  This  lax  mode  of  examination,  however,  chiefly  pre- 

*  R.  V.  Pedley,  I  Lea.  C.  0.  327,  per  Lord  Mansfield ;  MiUer's  case,  2 
W.  BL  885,  886,  per  De  Grey,  C.  J. ;  3  Wils.  420,  S.  C. ;  Folkes  v,  Chadd, 
3  Dong.  159,  per  Lord  Mansfield;  R  v,  Schlesinger,  10  Q.  B.  670. 

*  As  to  proof  of  handwriting,  see  post,  §  1660,  et  seq. ;  Folkes  v.  Chadd, 
3  Bong.  159,  per  Lord  Mansfield.  ^  See  20  &  21  Vict.,  c.  85,  §  33. 

*  Trelawney  «.  Colman,  2  Stark.  R.  192,  per  Holroyd,  J. ;  M'Kee  v. 
Nelson,  4  Cowen,  355. 

*  Wheeler  v.  Alderson,  3  Hagg.  Ecc  B.  574,  604,  605. 

*  Gary  v.  Clary,  2  Iredell  R.  78. 

7  Chase  v.  Lincoln,  3  Mass.  237 ;  Poole  v,  Bichardson.  id.  330 ;  Bambler 
V.  Tryon,  7  Seig.  <k  R  90,  92 ;  Buckminster  v.  Perry,  4  Mass.  590 ;  Grant 
V.  Thompson,  4  Conn.  203.  See  also  Wogan  v,  SmaU,  11  Seig.  &  R.  141 ; 
Sheafe  v.  Rowe,  2  Lee's  R.  415.  "  Gr.  Ev.,  §  440,  in  part. 
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vails  on  questions  of  science  or  trade,  where,  from  the  difficulty, 
and  occasional  impossibility,  of  obtaining  more  direct  and  positive 
evidence,  persons  of  skill,  sometimes  called  experts,  are  allowed, 
not  only  to  testify  to  facts,  but  to  give  their  opinions  in  evidence. 
Thus,  the  opinions  of  medical  men  are  constantly  admitted,  as  to 
the  cause  of  disease  or  death,  or  the  consequences  of  wounds,  or 
the  treatment  of  sickness ;  and  as  to  the  sane  or  insane  state 
of  a  person*s  mind,  as  collected  from  a  number  of  circumstances; 
and  as  to  other  subjects  of  professional  skill.'  So,  inspectors  of 
franks  have  been  examined  to  their  belief,  as  to  whether  the 
writing  of  an  instrument  was  in  a  feigned  hand,  and  also  as  to 
whether  two  documents,  supposed  to  have  been  written  in  a  dis- 
guised hand,  were  written  by  the  same  person.^  So,  antiquaries  have 
been  called  to  fix,  by  conjecture,  the  date  of  ancient  handwriting;' 
and  practical  surveyors  may  express  their  opinions,  whether 
certain  marks  on  trees,  piles  of  stone,  &c.,  were  intended  as 
monuments  of  boundaries.'*  So,  a  secretary  of  a  fire-insurance 
company,  accustomed  to  examine  buildings  with  reference  to  the 
insurance  of  them,  and  who,  as  a  county-commissioner  had 
frequently  estimated  damages  occasioned  by  the  laying  out  of 
railroads  and  highways,  has  been  held  competent  to  testify  his 
opinion,  as  to  the  effect  of  laying  a  railroad  within  a  certain 
distance  of  a  building  upon  the  value  of  the  rent,  and  the  increase 
of  the  rate  of  insurance  against  fire.'*  So,  where  the  question 
was,  whether  a  paper  had  contained  certain  pencil-marks,  which 
were  alleged  to  have  been  rubbed  out,  the  opinion  of  an  engraver 
who  had  examined  the  paper  with  a  mirror^  was  held  to  be 
admissible  evidence,  valeat  quantum.*  Seal- engravers,  also,  may 
be  called  to  give  their  opinion  upon  an  impression,  whether  it 


*  1  St.  £v.  175 ;  Tait  £v.  433 ;  R  v.  Wright,  E.  <$;  R  406 ;  Haihom 
1?.  King,  8  Mass.  371 ;  Collett  v.  CJoUett,  1  Curteis,  087. 

=  Goodtitle  v,  Braham,  4  T.  R,  497. 

»  Tracy  Peerage,  10  CL  &  Fin.  191.         "  Davis  v.  Mason,  4  Pick.  156- 

*  Webber  r.  East  EaiL  Co.,  2  Mete.  147.  Where  a  point,  involving 
questions  of  practical  science,  is  in  dispute  in  Chanceiy,  the  Court  will  ad- 
vise  a  reference  to  an  expert  in  that  science  for  his  opinion  on  the  facts  ; 
and  the  report  of  such  party  will  be  adopted  by  the  Court  as  the  ground  of 
its  order.  Webb  v.  Manchester  and  Leeds  Rail  Co.,  4  MyL  &  Cr.  120, 
121;  IRaU.  Cas.  576,8.  C. 

*  R.  V.  Williams,  8  C.  &  P.  434,  per  Paike,  B.,  and  Tindal,  C.  J. 


-  ur.  1EV.,  )  44U,  ID  pan.  '  rouiea  o.  uoaua,  a  ijoug.  107. 

'  CottriU  V.  Myrick,  3  Fairf.  222. 

'  4  B.  i  C.  296,  306, 307,  311.     Sm  also  Btirwii  a.  Eeppel,  2  Wilo.  314. 
'  1  Smith Le».Ca. 286, uote to CaTtort).Boebm;  id.  42G,427,4tfaed.    'Id. 
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Therefore  *  witnesses  are  not  permitted  to  state  their  views  on 
matters  of  moral  or  legal  obligation^  or  on  the  manner  in  which 
other  persons  would  probably  have  been  influenced,  had  the  parties 
acted  in  one  way  rather  than  another.*  Thus,  the  opinions  of 
medical  practitioners  upon  the  question,  whether  a  certain  physician 
had  honourably  and  faithfully  discharged  his  duty  to  his  medical 
brethren,  have  been  rejected;  because,  on  such  a  point,  the  jury 
were  as  capable  of  forming  a  judgment  as  the  witnesses  themselves.' 

§  1277.  In  some  cases  it  may  be  difficult  to  determine  whether 
the  particular  question  be  one  of  a  scientific  nature  or  not,  and, 
consequently,  whether  skilled  witnesses  may  or  may  not  pass 
their  opinions  upon  it.  Thus,  if  an  action  be  brought  on  a 
policy  of  insurance,  and  the  question  be,  whether  facts  withheld 
from  the  underwriter  were  LteriaJ.  can  persons  conversant 
with  the  business  of  insurance  be  asked  their  opinions  on  the 
subject  ?  Or  if  the  action  be  against  the  insurance  broker  for 
negligence,  in  not  drawing,  or  in  not  altering,  a  policy  accord- 
ing to  instructionsi  can  other  brokers  be  called  to  state  their 
opinions  as  to  what  the  conduct  of  persons  similarly  situated 
ought  to  have  been  ?  To  these  queries  no  satisfactory  answer  can 
be  given,  as  the  Court  of  Queen's  Bench  has  said  that  such  evidence 
cannot  be  received,^  while  the  Court  of  Common  Pleas  has  deter- 
mined that  it  can.^  In  GreviUe  v.  Chapman,*  which  was  an  action 
for  a  libel,  imputing  to  the  plaintiff  dishonourable  conduct  in  with* 
drawing  a  horse,  which  had  been  entered  for  a  race,  and  i^[ainst 
which  he  had    betted^   a    witness   for    the  plaintiff  on  cross- 

»  Gr.  Ev.,  §  441,  in  part. 

^  Campbell  v,  Kickards,  5  B.  tSr  Ad.  846,  per  Lord  Dennian. 

^  Ramadge  v,  Eyan,  9  Bing.  333. 

*  Campbell  v.  Rickards,  5  B.  «fe  Ad.  840 ;  2  N.  «k  M.  542,  S.  C. ;  rely- 
ing on  Carter  v,  Boehm,  3  Burr.  905,  913,  914  ;  and  Durrell  v.  Bederiey, 
Holt,  N.  P.  R  283,  per  Gibbs,  J.  See  also  Jeffereon  Ins.  Co.  r.  Cotheal, 
7  Wend.  72,  79. 

*  Chapman  v.  Walton,  10  Bing.  57  ;  3  M.  <Sr  So.  389,  S.  C.  ;  relying  on 
Rickards  v.  Mnrdock,  10  B.  <Sr  C.  527  ;  and  Berthon  v.  Loughman,  2  Stark. 
R.  268,  per  Hobx»yd,  J.  See  further,  1  Smith  Lea.  Ca.  283 — 286 ;  id. 
422 — 428,  4tli  ed.  ;  Lindenau  v.  Desborough,  8  B.  <fe  C.  586. 

*  5  Q.  B.  731.  It  is  not  probable  that  the  courts  would  sanction  any 
extension  of  the  doctrine  here  propoimded. 


117;  uollen  •.  u>u«n,  l  i/iineu,  ooi. 

'  H'Nagb.t«ii'B  caw,   10  a.   &  Fin,    200,  211,  212  ;  1  C.  A  Kir.  136, 
136  ;  8  Scott'H  N.  n.  695,  &  C.         'Id.         •  R.  r.  Wright,  R.  4  R.  466. 
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Trinity  House,  or  other  nautical  witness,  cannot  in  strictness  be 
asked  whether,  after  having  heard  the  evidence,  he  thinks  the 
ship  was  properly  or  improperly  navigated; — for,  in  answering 
such  a  question,  the  witness  would  have  to  draw  a  conclusion  of 
fact,  as  well  as  to  give  his  opinion  upon  it ;  * — ^yet  he  may  be 
asked  what  judgment  he  can  form  on  the  subject,  assuming  the 
facts  stated  in  evidence  to  be  true.'  So,  upon  a  question  of  sea- 
worthiness, experienced  shipwrights  have  frequently  been  called 
to  give  an  opinion  as  to  whether  a  ship  in  the  state  in  which  the 
one  in  question  was  sworn  to  be  on  a  certain  day  of  the  voyage, 
could  have  been  sea-worthy  when  the  policy  was  eflfected.* 

§  1279.  It  would  seem,  that  in  all  cases  where  skilled  witnesses 
are  called  to  pronounce  their  opinions  on  some  scientific  ques- 
tion, they  may  refresh  their  memory  by  referring  to  professional 
treatises/  For  instance,  though  medical  books  are  not  directly 
admissible  in  evidence,*  no  good  reason  can  be  given,  why  a 
physician  should  not  be  allowed  to  strengthen  his  recollection  by 
referring  to  such  as  he  considers  to  be  works  of  authority ;  or 
why  he  should  not  be  asked,  after  such  a  reference,  whether  his 
judgment  was  or  was  not  thereby  confirmed.  It  does  not,  how- 
ever, appear,  that  this  course  has  ever  been  directly  sanctioned ; 
though  a  medical  witness  has  been  asked  whether,  in  the  course 
of  his  reading,  he  has  not  found  a  certain  mode  of  treatment  pre- 
scribed; and  he  has  also  been  permitted,  while  explaining  the 
grounds  of  his  opinion,  to  state  that  his  judgment  was  founded 
in  part  on  the  writings  of  his  professional  brethren.* 

§  1280.  In  conformity  with  the  general  rule  which  admits  in 
evidence  the  opinions  of  skilled  witnesses  on  all  subjects  of 
science,  the  existence  and  meaning  of  the  laws,  as  well  written  as 


'  Sills  V.  Brown,  9  C.  <S;  P.  604,  606,  per  Coleridge,  J.     See  also  Jamo- 
son  V.  Drinkald,  12  Moore,  148. 

*  Fenwick  v.  Bell,  1  C.  «fe  Kir.  312,  per  Ooltman,  J. ;  Malton  t.  Nesbit 
1  C.  &  P.  72,  per  Abbott,  C.  J. 

*  Beckwith  v.   Sydebotham,  1  Camp.  116,  117,  per  Lord  Ellenborough  ; 
Thornton  v.  Boy.  Ex.  Ass.  Co.,  Pea.  R  25,  per  Lord  Kenyon. 

*  See  post,  §  1280,  ad  fin. 

»  Collier  t.  Simpson,  6  C.  <fe  P.  74,  per  Tindal,  C.  J.  •  Id.  73. 
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be  taken  from  the  book  of  the  law,  but  must  be  derived  from 
some  skilled  witness  who  describes  the  law.  For  instance,  if  any 
question  were  to  arise  in  a  British  court  of  justice  respecting  the 
existence  or  meaning  of  a  French  law,  it  would  not  suffice  to 
produce  the  Code  Napoleon,  because  the  Court  would  not  have 
organs  to  deal  with  and  construe  its  provisions ;  but  the  assist- 
ance of  foreign  lawyers,  who  knew  how  to  interpret  it,  must  of 
necessity  be  prayed  in  aid/  Still  the  witness  may  refresh  and 
confirm  his  recollection  of  the  law,  or  assist  his  own  knowledge, 
by  referring  to  text-books,  decisions,  statutes,  codes,  or  other 
legal  documents,  or  authorities ;  and  if  he  describes  these  works 
as  tnily  stating  the  law,  they  may  be  read,  not  as  evidence  per  se, 
but  as  part  and  parcel  of  his  testimony.' 

§  1281.  In  order  to  render  a  witness  competent  to  give  evidence 
on  a  point  of  foreign  law,  he  must  either  be  a  professianal  man 
belonging  to  the  country  whose  laws  are  in  question,  or  at  least 
he  must  hold  some  official  situatioriy  which  presumes,  because  it 
requires,  sufficient  knowledge.'  Thus,  a  judge,  an  advocate,  a 
barrister,  or  an  attorney,  will  be  an  admissible  witness  to  prove 
the  laws  of  his  own  country ;  and  an  attorney-general,  though  not 
a  barrister,  as  is  occasionally  the  case  in  some  of  our  colonies, 
may  be  examined  as  a  person  peritiis  virtute  offix^i*  So,  a 
Boman  Catholic  bishop,  holding  the  office  of  coadjutor  to  a  vicar- 
apostolic  in  this  country,  has,  in  virtue  of  that  office,  been  con- 
sidered as  a  person  skilled  in  the  matrimonial  law  of  Bome,  and 
therefore  an  admissible  witness  to  prove  that  law.'  Whether  a 
French  vice-consul  here  would  be  allowed  to  prove  the  law  of 
France  as  a  person  officially  skilled,  may  admit  of  some  doubt, 


*  Sussex  Peer.,  11  CL  <fe  Fin.  115,  per  Lord  Brougham.  See  also  Lord 
Nelson  «.  Lord  Bridport,  8  Beav.  627,  where  this  subject  is  very  ably 
treated  by  Lord  Langdale,  M.  E.  See,  too,  Cooks  v.  Purday,  2  0.  & 
Kir.  269. 

2  Sussex  Peer.^  11  CL  &  Fin.  114—117  ;  Lord  Nelson  v.  Lord  Bridport, 

8  Beav.  527. 

3  Id.  11  a  &  Fin.  134. 

*  Id.  124,  per  Lord  Brougham ;  R  v.  Picton,  30  How.  St.  Tr.  509 — 
512  ;  Ward  v.  Dey,  7  Ec.  &  Mar.  Cas.  96,  101—106. 

»  Sussex  Peer.,  11  a  «fe  Fin.  84,  117—134, 
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though  on  one  occasion  the  testimony  of  such  a  person  was 
admitted  by  Lord  Tenterden.^  Be  this  as  it  may,  the  law  of  a 
foreign  country  cannot  be  proved  even  by  a  jurisconsult,  if  his 
knowledge  of  it  be  derived  solely  from  his  having  studied  it  at  a 
uniyersity  in  another  country.'  Neither,  as  it  seems,  can  a  mer- 
chant or  other  person,  who  holds  no  official  situation,  and  who  is 
unconnected  with  the  legal  profession,  be  heard  to  expound  the 
law,  though  the  judge  maybe  satisfied  that  he  really  possesses 
ample  knowledge  on  the  subject.^  If  the  question,  however,  relates 
to  a  foreign  custom  or  usage,  any  witness  will  be  admissible  who  is 
acquamted  with  the  fact;^  and,  therefore,  a  London  hotel-keeper, 
who  was  formerly  a  merchant  and  stockbroker  at  Brussels,  has 
been  permitted  to  prove  the  mercantile  usage  in  Belgium,  with 
respect  to  the  presentment  of  a  promissory  note  that  was  made 
payable  in  a  particular  place/ 

§  1282.  The  question  how  far  a  party  is  at  liberty  to  discredit 
his  own  witness,  is  one  which  for  years  has  been  agitated  in 
WestmiDBter  Hall,^  and  which  at  length  has  been  settled  by  the 
Legislature.  The  Common  Law  Procedure  Act  of  1854,'  con- 
tains, in  §  22,  the  following  salutary  enactment  on  this  subject : — 
"A  party  producing  a  witness  shall  not  be  allowed  to  impeach  Ids 
credit  by  general  evidence  of  bad  character,  but  he  may,  in  case 
the  witness  shall  in  the  opinion  of  the  judge  prove  adverse,  con- 
tradict him  by  other  evidence,  or,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony  ;•  but  before  such  last-mentioned  proof  can  be 
given,  the  circumstances  of  the  supposed  statement,  sufficient  to 


•  Lacon  v.  Higgins,  3  Stark.  R.  178  ;  D.  «fc  By.,  K  P.  C,  38,  S  C. 
Bristow  V,  SequeviUe,  5  Ex.  R.  275  ;   3  C.  <fe  Kir.  64,  S.  C,  nom. 

^istow  V.  De  Secqueville. 

'  Per  Lord  Lyndhurst,  C,  stating  the  unanimous  opinion  of  the  judges 
and  the  Lords,  in  Sussex  Peer.,  11  CL  <b  Pm.  134,  and  overruling  R.  v. 
Dent,  1  C.  &  Kir.  97. 

*  Ganer  v,  Lanesborough,  1  Pea.  R  18  ;  explained  by  Lord  Lyndhurst, 
C,  in  Sussex  Peer.,  11  CI.  <fe  Fin.  124.  See  Mostyn  v.  Fabrigas,  1  Cowp. 
174,  per  Lord  Mansfield  ;  Feaubert  v,  Turst,  Prec.  Ch.  207. 

*  Vander  Donckt  v.  Thellusson,  8  Com.  B.  812. 

•  See  Irt  ed.  of  this  work,  §§  1044—1049. 

'  17  A  18  Vict,  a  125.      ^  See  Reed  v.  King,  30  Law  Times,  290,  Ex. 
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designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statement." ' 

§  1283.  This  enactment  is  extended,  by  §  103,  to  every  court  of 
civil  judicature  in  England,  and  by  §§  25  &  98  of  the  Irish 
Common  Law  Procedure  Act  of  1866,*  to  "  all  courts  of  judicature, 
as  well  criminal  as  all  others,"  in  Ireland.  It  therefore  appUes 
to  the  Courts  of  Equity,  and  to  examinations  conducted  by  an 
examiner  of  those  courts.  Since  the  examiner,  however,  has  no 
power  to  determine  questions  as  to  the  relevancy  or  adverse  nature 
of  the  evidence  of  a  witness,  or,  in  other  respects,  to  act  as  a 
judge,  he  cannot  himself  give  leave  under  the  Act  to  produce 
counter  evidence ;  but  a  special  application  for  that  purpose  must 
be  made  to  the  Court;'  and  it  seems  that  the  leave  cannot  be 
given  at  the  hearing,  because  no  new  witness  can  then  be  called.* 
When  an  examiner  has  reason  to  believe  that  a  party  will  seek  to 
avail  himself  of  the  statutory  power  of  discrediting  his  own 
witness,  he  should  take  down  the  particular  questions,  as  well  as 
the  answers  upon  which  counter  evidence  may  be  required.* 

§  1284.  As  the  enactment  just  cited  is  confined,  in  England,  to 


• 

*  This  enactment  ia  borrowed  in  great  part  from  §§  1845,  184S,  of  the 
New  York  Civ.  Code,  under  which  sections,  "  The  party  producing  a  witness 
is  not  allowed  to  impeach  his  credit  by  evidence  of  bad  character,  but  he  may 
contradict  him  by  other  evidence,  and  may  also  show  that  he  has  made  at 
other  times  statements  inconsistent  with  his  present  testimony  ;  but  before 
this  can  be  done,  the  statements  must  be  related  to  him,  with  the  drcumstances 
of  times,  places,  and  persons  present ;  and  he  must  be  asked  whether  he 
has  made  such  statements,  and  if  so,  allowed  to  explain  them.  If  the 
statements  be  in  writing  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them."  The  Scotch  law  on  this  subject 
is  defined  by  the  Act  of  15  <fe  16  Vict.,  c.  27,  which  in  §  3  enacts,  th&t  ** it 
shall  be  competent  to  examine  any  witness  who  may  be  adduced  in  any 
action  or  proceeding,  as  to  whether  he  has  on  any  specified  occasion  made  a 
statement  on  any  matter  pertinent  to  the  issue  different  from  the  evidence 
given  by  him  in  such  action  or  proceeding  ;  and  it  shall  be  competent  in  the 
course  of  such  action  or  proceeding  to  adduce  evidence,  to  prove  that  sock 
witness  has  made  such  different  statement  on  the  occasion  specified." 

«  19  «fe20Vict.,  c.  102. 

»  Buckley  v.  Cooke,  1  Kay  &  J.  29,  per  Wood,  V.  C.       *  Id.       *  Id. 


dieto  refrigenuiduB ;  aut,  ai  quid  in  ejus  Titoai  dici  potent,  infiuniA  a 
dntmoidiu.  Probo«  quosdam  at  verecnudos  non  ftspere  incesHere  profuit ; 
Duu  tape,  qui  Etdrersiis  inBeotaatem  pugnftMent,  modestift  mitiguitur. 
Omnia  ntem  interrogatio,  avt  in  cavtd  at,  aut  extra  eautam.     In  eatad 
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§  1286.*  Such  being  the  importance  which  is  properly  attached 
to  the  right  of   cross-examination,  it   is    not  surprising  that 

(siout  accusatori  prcBcepimiiB,)  patronus  quoque  altius,  unde  nihil  siuipecti 
sit,  repetitd.  percontatione,  priora  sequentibus  applicando,  stepe  eo  peiduoit 
homines,  ut  invitis,  quod  prosit,  extorqueat.      Ejus  rei,  sine  dubio,  neo 
disdplina  ulla  in  scliolis,  nee  exercitatio  traditur ;  et  natnrali  magis  acnmine, 
aut  usu  contingit  haoc  virtus.     *     *     Extra  causam  quoque  multa,  qua 
prosint,  rogari  solent,  de  vita  testium  aliorum,  de  sud.  qiiisque,  si  turpitude, 
si  humilitas,  si  amicitia  accusatoris,  si  inimicitias  cum  reo,  in  quibus  aut 
dicant  aliquid,  quod  prosit,  aut  in  mendacio  vel  cupiditate  lasdendi  depre- 
hendantur.     Sed  in  primis  interrogatio  debet  esse  circumspecia  ;  qui  multa 
contra  patronos  venuste  testis  ssspe  respondet,  eique  prascipue  vulgo  fskvetur ; 
tum  verbis  qtiam  maxime  ex  medio  sumptis  ;  ut  qui  rogatur  (is  autem  seepius 
imperitus)  intelligat,  aut  ne  intelligere  se  neget,  quod  intenogantis  non  leve 
frigus  est.''     QuintiL  Inst.  Orat.  Ub.  5,  c.  7.     Mr.  Alison's  observations  on 
the  same  subject  are  also  interesting  both  to  the  student  and  the  practitioner. 
He  observes, — '^  It  is  often  a  convenient  way  of  examining,  to  ask  a  witness, 
whether  such  a  thing  was  said  or  done,  because  the  thing  mentioned  aids 
his  recollection,  and  brings  him  to  that  stage  of  the  proceeding  on  which  it 
is  desired  that  he  should  dilate.     But  this  is  not  always  fair ;  and  when 
any  subject  is  approached,  on  which  his  evidence  is  expected  to  be  really 
important,  the  proper  course  is  to  ask  him  what  was  done,  or  what  was  said, 
or  to  tell  his  own  story.    In  this  way  also,  if  the  witness  is  at  all  intelligent, 
a  more  consistent  and  intelligible  statement  will  generally  be  got,  than  by 
putting  separate  questions  ;  for  the  witnesses  generally  think  over  the  sub* 
jects  on  which  they  are  to  be  examined  in  criminal  cases  so  often,  or  they 
have  narrated  them  so  frequently  to  others,  that  they  go  on  much  more 
fluently  and  distinctly,  when  allowed  to  follow  the  current  of  their  own 
ideas,  than  when  they  are  at  every  moment  interrupted  or  diverted  by  the 
examining  counseL    Where  a  witness  is  evidently  prevaricating  or  concealing 
the  truth,  it  is  seldom  by  intimidation  or  sternness  of  manner,  that  he  can 
be  brought,  at  least  in  this  coimtry,  to  let  out  the  truth.    Such  measures  may 
sometimes  terrify  a  timid  witness  into  a  true  confession  ;  but  in  general  they 
only  confirm  a  hardened  one  in  his  falsehood,  and  give  him  time  to  consider 
how  seeming  contradictions  may  be  reconciled.     The  most  effectual  method 
is  to  examine  rapidly  and  minutely,  as  to  a  number  of  subordinate   and 
apparently  trivial  points  in  his  evidence,  concerning  which  there  is  little 
likelihood  of  his  being  prepared  with  falsehood  ready  made  ;  and  wheie  such 
a  coTurse  of  interrogation  is  skilfully  laid,  it  is  rarely  that  it  fails  in  exposing 
perjury  or  contradiction  in  some  parts  of  the  testimony,  which  it  is  desired 
to   overturn.      It  frequently  happens  that  in  the  course  of  such  a  npid 
examination,  fticts  most  material  to  the  cause  are  elicited,  whidi  were  dther 
denied,  or  but  partially  admitted  before.     In  such  cases,  there  is  no  good 
ground,  on  which  the  facts  thus  reluctantly  extorted,  or  which  have  escaped 

'  Gr.  Ev.,  §  446,  in  part 
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questions  should  occasionally  arise,  as  to  whether  the  witness  has 
been  so  called  by  the  one  party  as  to  entitle  the  other  party  to 
exercise  this  right    And  here  it  is  clear,  that  if  the  witness  be 
called  under  a  subpoena  duces  tecum,  merely  for  the  purpose  of 
producing  a  document,  which  either  requires  no  proof,  or  is  to  be 
identified  by  another  witness,  he  need  not  be  sworn,   and  if 
unsworn,   he  cannot  be  cross-examined.*     So,  if  a  witness  be 
Bwom  under  a  mistake,  whether  on  the  part  of  counsel  or  of  the 
officer  of  the  court,  and  that  mistake  be  discovered  before  the 
examination  in  chief  has  substantially  begun,  no  cross-examina- 
tion will  be  allowed.'  Neither  has  the  adverse  party  any  right  to 
cross-examine  a  witness,  whose  examination  in  chief  has^  been 
stopped  by  the  judge,  after  his  having  answered  a  merely  imma- 
terial question.'    But  on  the   other  hand,  it  is  by  no  means 
necessary  that  the  witness  should  have  been  actually  examined  in 
chief;  for  if  he  has  been  intentionally  called  and  sworn,  and  is 
moreover  a  competent  witness,  the  opposite  party  has,  in  strict- 
ness, a  right  to  cross-examine  him,  though  the  party  calling  h\m 
has  declined  to  ask  a  single  question.'*    Where   witnesses  are 


the  witness  in  an  unguarded  moment,  can  be  laid  aside  by  the  juiy.  With- 
out doubt  they  oome  tainted  from  the  polluted  channel,  through  which  they 
ire  adduced ;  but  still  it  is  generally  easy  to  distinguish  what  is  true  in 
such  depositions  from  what  is  false,  because  the  first  is  studiously  withheld, 
snd  the  second  is  as  carefiilly  put  forth  ;  and  it  frequently  happens,  that  in 
this  way  the  most  important  testimony  in  a  case  is  extracted  from  the  most 
imwilliog  witness,  which  only  comes  with  the  more  e£Eect  to  an  intelligent 
jmy,  because  it  has  emerged  by  the  force  of  examination  in  opposition  to  an 
obriouB  desire  to  conceal "  Alison's  Pract.  646,  547.  See  also  the  remarks 
of  Mr.  Evans  on  Cross-examination,  in  his  Appendix  to  Poth.  on  ObL  No. 
16,  Vol  2,  pp.  233,  234. 

*  Summem  v.  Moseley,  2  Cr.  &  M.  477 ;  4  Tyi**  ^^^9  3-  ^* ;  ^^"7  «•  Gibson, 
1  A  <k  E.  48  ;  3  N.  <b  M.  462,  S.  C.  ;  Rush  v.  Smith,  1  C.  M.  &  R  94  ; 
Davis  p.  Dale,  M.  &  M.  514  ;  4  C.  cS?  P.  335,  S.  C.  ;  R  v.  Murlis,  M.  6z  M. 
515  ;  Smpson  «.  Smith,  2  Ph.  Ey.  397  ;  Griffith  v.  Ricketts,  7  Hare,  300. 

'  Wood  T.  Mackinson,  2  M,  ^  Rob.  273,  per  Coleridge,  J.  ;  Clifford  v. 
Hunter,  3  C.  &  P.  16,  per  Lord  Tentezden ;  Rush  v.  Smith,  1  C.  M.  <fe  R. 
d4  ;  Reed  v,  James,  1  Stark.  R.  132,  per  Lord  Ellenborough. 

*  Creevy  v,  Carr,  7  C.  &  P.  64,  per  Gumey,  B. 

^  R.  «.  Brooke,  2  Stark.  R.  472,  per  Lord  Tenterden  ;  Phillips  v,  Eames, 

1  Esp.  357,  per  Lord  Kenyon ;  Reed  v.  James,  1  Stark.  R.  132  ;  Wood  17. 

Madcmson,  2  M.  <&  Rob.  275,  276.     The  same  rule  prevails  in  the  Eccle- 

nastical  Courts  ;  Newton  v.  Ricketts,  6  Ec.  &  Mar.  Cas.  35. 

4x2 
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simply  called  to  speak  to  the  character  of  a  prisoner,  it  is  not 
usual  to  cross-examine  them,  excepting  under  special  circum- 
stances ;*  but  no  rule  of  law  expressly  forbids  this  course. 

§  1287.  In  criminal  cases,  although  the  prosecutor  is  not  bound 
to  call  every  witness  whose  name  is  indorsed  on  the  indictment,* 
he  usiially  does  so;  and  even  if  he  declines  to  call  any  such 
witness,  he  should  at  least  have  him  in  court,  so  that  he  may  be 
called  for  the  defence,  if  wanted  for  that  purpose.'  The  judge, 
too,  in  his  discretion,  will  sometimes  call  any  witnesses  that  have 
been  omitted,  in  order  to  give  the  prisoner's  counsel  an  opportu- 
nity to  cross-examine  them.'*  This  rule  applies  to  misdemeanors 
as  well  as  to  felonies,^  and  includes  every  witness  who  has  been 
sworn  with  the  view  of  going  before  the  grand  jury,  though  he 
may  not  have  been  actually  examined  by  that  body.*  Indeed,  in 
serious  cases,  the  Court  will  sometimes,  for  the  furtherance  of 
justice,  direct  persons  to  be  called  as  witnesses,  though  their 
names  do  not  appear  on  the  back  of  the  indictment,  provided 
there  is  reason  to  believe  that  they  are  acquainted  with  the  cir» 
cumstances  of  the  case,  and  are  consequently  capable  of  giving 
material  evidence.^  Where  a  witness  is  thus  called  at  the  instance 
of  the  prisoner,  and  no  question  is  put  to  him  on  behalf  of  the  pro- 
secution, he  becomes  the  prisoner's  witness,'  and  the  prisoner's 
counsel,  though  still  permitted  to  put  questions  in  the  nature  of 
a  cross-examination,  cannot  call  witnesses  to  contradict  his  state- 
ment.' Neither,  in  such  a  case,  can  the  counsel  for  the  pro- 
secution ask   any  question  on  re-examination,  which  does  not 


1  R  V.  Hodgkiss,  7  C.  <Sr  P.  298,  per  Aldenon,  B. 

2  R  V,  Woodhead,  2  C.  <b  Kir.  520,  by  all  the  judges  ;  R  v,  Flatley, 
Jr.  Cir.  B.  445,  per  Pemiefftther,  B. 

=  R  V.  Woodhead,  2  C.  &  Kir.  520. 

*  R  f>.  Sunmonda,  1  C.  &  P.  84,  per  Hullock,  B.  ;  R  v.  Whitbraad,  id. 
11.  ;  R  V.  Taylor,  id.  n.  ;  R  «.  Beezley,  4  C.  &  P.  220  ;  R  r.  Bull, 
9  C.  &  P.  22.  *  R  «.  Vincent,  9  0.  A  P.  91,  per  Alderaon,  R 

^  R  V.  Bodle,  6  C.  <b  P.  186,  per  Gaselee,  J.,  and  Yaughan,  B. 

'  R  V.  Holden,  8  0.  &  P.  609,  610,  per  Patteson,  J.  See  alao  R  r. 
Chapman,  8  C.  <fe  P.  558,  and  R  v.  Orchard,  id.  559,  n.  ;  R  r.  Stroner,  1 
C.  &  Kir.  650,  per  Pollock,  C.  B. 

8  R  V.  Woodhead,  2  C.  &  Kir.  520. 

«  R  V.  Bodle,  6  C.  «fe  P.  187,  per  Gaselee,  J. 


Jaw,  c.  18,  p.  466 ;  24  Hovr.  St  Tr.  660,  n.  But  the  modern  practice  of  the 
Scottiafa  CoDita  on  this  point  is  Bimilar  to  our  own,  2  Dickaon  Ev.  988. 

•  IL  r,  Harfy,  24  How.  St.  Tr.  659,  755. 

'  Hill  e.  Coombe,  a»d  Handley  v.  Ward,  per  Abbott,  C.  J.,  cited  1  8t 
Er.  188,  note  n.  '  Parkin  v.  Moon,  7  C.  A  P.  409,  per  Alderaon,  B. 
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and  thus  induce  the  other  to  caU  him ;  or  he  might  be  an  attesting 
witness,  or  other  person  whom  it  was  necessary  to  examine  in 
order  to  establish  some  technical  part  of  the  case.  To  allow  such 
a  witness  to  have  the  most  favourable  answers  suggested  to  him 
through  the  medium  of  leading  questions,^  would  be  obviously 
unjust ;  and  the  more  so  in  criminal  cases,  because  there  the 
prosecutor,  who  originally  called  the  witness,  would  often  have  no 
opportunity  of  pointing  out  to  the  jury  the  unsatisfactory  nature 
of  his  testimony/  In  accordance  with  these  views,  it  has  been 
determined  in  America,  that  a  judge,  in  his  discretion,  may  pro- 
hibit leading  questions  from  being  put  to  an  adversary's  witness, 
who  shows  a  strong  interest  or  bias  in  favour  of  the  cross-exami- 
ning party,  and  needs  only  an  intimation  to  say  whatever  is  most 
favourable  to  his  cause.' 

§  1289.  On  one  point  connected  with  the  subject  of  cross- 
examination,  the  American  practice  differs  widely  from  that  which 
obtains  in  this  country.  Here,  and  in  Ireland,  the  cross-examina- 
tion, whether  conducted  in  a  Court  of  Law  or  a  Court  of  Equity,* 
is  not  limited  to  the  matters  upon  which  the  witness  has  already 
been  examined  in  chief,  but  extends  to  the  whole  case;^  and 
therefore,  if  a  plaintiff  calls  a  witness  to  prove  the  simplest  feu^t 
connected  with  his  case,  the  defendant  is  at  liberty  to  cross- 
examine  him  on  every  issue,  and  by  putting  leading  questions 
to  establish,  if  he  can,  his  entire  defence.  So  far  has  this 
doctrine  been  carried,  that,  even  where  it  was  requisite  tiiat 
the  substantial,  though  not  the  nominal,  party  in  the  cause 

*  This  special  evil  could  scarcely  aiise  at  Nisi  Prius,  as  the  oounsel  who 
opens  the  case  on  either  side,  is  now  entitled  to  sum  up  the  evidence.  See 
17  &  18  Vict.,  c.  125,  §  18,  extended  to  Ireland  by  19  <fe  20  Vict., 
c.  102,  §  21.     See  also  Hodges  v.  Ancnun,  11  Ex.  R  214. 

2  Moody  1?.  Howell,  17  Pick.  498. 

^  Berwick-upon-Tweed,  Mayor  &  Corp.  of,  v.  Murray,  19  L.  J.,  Ch,,  281, 
286. 

^  So  by  the  Scotch  statute  law,  it  is  now  enacted,  that  "  in  any  action, 
cause,  prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  where 
proof  shall  be  taken,  whether  by  the  judge  or  a  person  acting  as  commis- 
sioner, it  shall  be  competent  for  the  party,  against  whom  a  witness  is 
produced  and  sworn  in  causdy  to  examine  such  witness,  not  m  cross  only, 
but  m  causd,"  3  <fe  4  Vict.,  c.  59,  §  4. 
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should  be  called  by  his  adversary,  for  the  sake  of  formal  proof 
only,  it  was  held^  that  he  was  thereby  made  a  witness  for  all 
purposes,  and  might  be  cross-examined  to  the  whole  caseJ  In 
America,  however,  the  Supreme  Court  has  determined  that  a 
party  has  no  right  to  cross-examine  any  witness,  except  as  to 
circumstances  connected  with  matters  stated  in  his  direct  exami- 
natioa;  and  that,  if  he  wishes  to  examine  him  respecting  other 
matters,  he  must  do  so  by  making  him  his  own  witness,  and  by 
calling  him,  as  such,  in  the  subsequent  progress  of  the  cause.* 

§  1290.'  Whether,  when  a  party  is  once  entitled  to  cross* 
examine  a  witness,  this  right  cantintLea  through  all  the  subsequent 
stages  of  the  cause,  so  that  if  he  afterwards  recalls  the  same 
witness  to  prove  a  part  of  his  own  case,  he  may  interrogate  him 
by  leading  questions,  and  treat  him  as  the  witness  of  the  party 
who  first  adduced  him,  is  also  a  question  upon  which  different 
opinions  have  been  entertained.  The  general  principle  on  which 
this  course  of  examination  is  permitted,  namely,  that  every  wit- 
ness is  supposed  to  be  inclined  most  favourably  towards  the 
party  calling  him,  is  scarcely  applicable  to  a  case  where  a  person 
is  equally  the  witness  of  both  sides;  and  it  seems  that,  in 
common  fairness,  each  party  should  alternately  have  the  right 
of  cross-examining  such  a  witness  as  to  his  adversary's  case, 
while  both  should  be  precluded,  in  the  course  of  the  respective 
examinations  in  chief,  from  putting  leading  questions  with  regard 
to  their  own.**  Accordingly,  it  has  been  held  in  Ireland,  that  a 
plaintiff  may  cross-examine  any  of  his  own  witnesses,  on  their 
being  afterwards  called  on  behalf  of  the  defendant.'^  In  one 
English  case,*  however.  Lord  Kenyon  is  reported  to  have  ruled. 


^  Moigaii  V,  BrydgaB,  2  Stark.  R  314,  per  Abbott,  J.  ;  R.  v.  Murphy,  1 
Arm.  Mac  ^  Og.  206,  per  Pennefather,  0.  J. 

'  Philadelphia  and  Trenton  BaQ.  Co.  v.  Simpson,  14  Peters.  R.  448,  461. 
See  also  Harrison  t*.  Bowan,  3  Wash.  580  ;  Ellmaker  v.  Buckley,  16  Serg. 
JK  B.  77  ;  Oontrii,  Moody  i>.  Eowell,  17  Pick.  490,  498. 

'  Qr.  Et.,  §  447,  as  to  first  nine  lines. 

^  1  St  Ev.  187  ;  2  Ph.  Ev.  401. 

*  Malono  v.  Spillessy,  Jr.  Cir.  R  604,  per  Lefroy,  B.  S.  P.,  ruled  in 
Lord  V,  Oolvin,  3  Drew,  222,  per  Kindersley,  V.  C. 

'  Diokinson  v.  Shee,  4  Esp.  67. 
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that  a  plaintiff's  witness,  who  was  recalled  by  the  defendant  to 
establish  a  plea  of  tender,  might  have  leading  questions  put  to 
him  as  in  an  ordinary  cross-examination ;  but  the  soundness  of  this 
decision,  if  cited  in  support  of  a  general  rule,  may  be  doubted. 

§  1291.*  The  rule  which  confines  evidence  to  the  points  in 
issue,  and  excludes  all  proof  of  such  collateral  facts  as. afford 
no  reasonable  inference  with  respect  to  the  principal  matters  in 
dispute,'  is  not  usually  applied  in  cross-examinations  with  the 
same  strictness  as  in  examinations  in  chief;  but  great  latitude  of 
interrogation  is  sometimes  permitted^  when,  from  the  temper  or 
conduct  of  the  witness^  or  from  other  circumstances,  such  course 
seems  essential  to  the  discovery  of  truth;  or  where  the  cross- 
examiner  will  undertake  to  show,  at  some  subsequent  stage  of  the 
trial,  by  other  evidence,  the  relevancy  of  the  question  put.'  On 
this  head  it  is  difficult  to  lay  down,  or  rather  to  apply,  any  precise 
general  rule.''  Still,  one  or  two  subsidiary  rules  have  been 
clearly  established,  and  a  due  attention  to  these  will  enable  the 
practitioner  to  define  with  tolerable  certainty  the  limits,  within 
which  questions  on  cross-examination  must  be  confined. 

§  1293.  First,  no  question  respecting  any  fact  irrelevant  to  the 
issue  can  be  put  to  a  witness  on  cross-examination  for  the  m^ 
purpose  of  impeaching  his  credit  by  contradicting  him ;  and  if  any 
such  question  be  inadvertently  put  and  answered,  the  answer  of  the 
witness  will  be  conclusive.  For  instance,  it  was  held  prior  to  the 
repeal  of  the  usury  laws,"  that  in  a  penal  action  for  usury,  alleged 
to  have  been  committed  in  a  contract  made  by  the  defendant  with 
a  witness  who  was  called  to  establish  the  offence,  the  defendant's 
counsel  could  not  cross-examine  this  witness  as  to  other  contracts 
made  by  him  with  other  persons  about  the  same  time,  in  order  to 
draw  an  inference  that  the  contracts  were  all  of  the  same  nature^ 
if  the  witness  stated  that  the  latter  were  not  usurious,  and  to 
contradict  him  by  extrinsic  proof,  if  he  said  that  they  were/ 


»  Gr.  Ev.,  §  449,  in  part.  »  Ante,  §  298,  et  aeq, 

»  Haigh  «.  Belcher,  7  C.  <b  P.  389,  per  Coleridge,  J. 

*  Lawrence  v.  Baker,  5  Wend  305.  *  By  17  dfe  18  Vici,  Cr  90# 

•  Spenceley  v.  De  Willott,  7  East,  108. 
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answers  or  not,  no  independent  proof  can  be  given  to  establish 
the  truth  of  the  imputation.* 

§  1294.  An  exception*  to  this  last  rule  has  recently  been 
recognised  by  the  Legislature,  and  the  Common  Law  Procedure 
Act  of  1854 '  enacts,  in  §  25,  that  "  a  witness  in  any  cause  may 
be  questioned  as  to  whether  he  has  been  convicted  of  any  felony 
or  misdemeanor,  and,  upon  being  so  questioned,  if  he  either 
denies  the  fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 
opposite  party  to  prove  such  conviction;  and  a  certificate  con- 
taining  the  substance  and  effect  only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for  such  offence,  purporting  to  be 
signed  by  the  clerk  of  the  court,  or  other  ofi&cer  having  the 
custody  of  the  records  of  the  court  where  the  offender  was  con- 
victed,  or  by  the  deputy  of  such  clerk  or  officer,  (for  which 
certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded 
or  taken,)  shall,  upon  proof  of  the  identity  of  the  person,  be 
sufficient  evidence  of  the  said  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same."^ 

§  1295.  Thirdly,  with  respect  to  all  questions  put  to  a  witness 
on  cross-examination  for  the  purpose  of  directly  testing  Ids 
credit,  it  may  be  broadly  laid  down,  that  if  the  questions  relate  to 
relevant  facts,  the  answers  ms^  be  contradicted  by  indei>e]^dent 
evidence ;  if  to  irrelevant,  they  ciguiot.  It  becomes,  then,  necessary 
to  ascertain  what  matters  connected  with  the  witness  are  or  are 
not  relevant ;  and  here,  in  addition  to  what  has  been  stated  in  a 


»  R.  «.  Watson,  2  Stark.  R,  149 ;  32  How.  St.  Tr.  486 — 495,  a  0. ; 
H.  17.  Budge,  Pea.  Add  Cas.  232,  per  Lawrence,  J.  ;  Gk>cldard  v.  Fair,  24 
L.  J.,  Ck,  783,  per  Kindersley,  V.  0. 

^  See  the  reasons  for  this  exception  as  stated  by  the  Common  Iaw  Com* 
misioners,  in  their  2nd  Rep.  pp.  21,  22. 

»  17  &  18  Vict.,  c.  125. 

^  This  enactment  is  extended,  by  §  103,  to  ''  every  Court  of  Cxx^  Jndi- 
cAture  in  England,"  and  by  §§  28  t  98  of  19  <fe  20  Viot,  c*  102,  Ir.,  "to 
all  Courts  of  Judicature,  as  well  mminal  as  all  others,  in  Ireland.''  In 
New  York,  '<  a  witness  must  answer  as  to  the  fact  of  his  previous  coivMxm 
for  felony.*'     See  Civil  Code,  §  1864. 
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former  chapter^  it  should  be  observed,  that  inquiries  respecting 
the  previous  conduct  of  the  witness  will  almost  invariably  be 
regarded  as  irrelevant,  provided  such  conduct  be  not  connected 
irith  the  cause  or  the  parties.     Therefore,  if  a  witness  be  ques- 
tioned on  cross-examination  respecting  the  commission  of  crimes 
by  him  on  some  former  occasion,  his  answers,  except  in  the  case 
of  an  actual  conviction,  must  be  taken  as  conclusive.'    This  rule 
is  founded  on  two  reasons  ;    first,  that  a  witness  cannot  be 
expected  to  come  prepared  to  defend  all  the  actions  of  his  life ; 
and  next,  that  to  admit  contradictory  evidence  on  such  points 
would  of  necessity  lead  to  inextricable  confusion,  by  raising  an 
almost  endless  series  of  collateral  issues.'    The  rejection  of  the 
contradictory  testimony  may  indeed  sometimes  exclude  the  truth; 
but  this  evil,  acknowledged  though  it  be,  is  as  nothing  compared 
with  the  inconveniences  that  must  arise  were  a  contrary  rule  to 
prevail^    The  case  of  Alcock  v.  The  Eoyal  Exchange  Insurance 
Company'  forms  no  real  exception  to  the  above  rule.     There, 
an  action  was  brought  by  a  shipowner  against  underwriters  on 
a  policy  of  insurance^  and  the  plaintiff's  claim   to  recover  as 
for  a  total  loss  rested  on  the  abandonment  of  the  vessel  by  the 
captain.   The  captain  was  called  as  a  witness  for  the  plaintiff,  and, 
on  cross-examination,  denied  that  previous  to  the  voyage  insured 
against  he  had  been  an  habitual  drunkard.      The   defendants, 
thereupon,  called  witnesses  to  establish  that  fact,  and  the  Court 
held  that  their  evidence  was  clearly  admissible,  as  tending  to 
show  that  the  captain  was  not  likely  to  have  exercised  a  sound 
judgment  in  reference  to  the  abandonment,  and  that  consequently 
the  judgment  actually  exercised  by  him  was  not  entitled  to  any 
respect  from  the  jury. 

I  1296.  Whether  questions  respecting  the  motives,  interest^ 
Of  conduct  of  the  witness,  as  connected  with  the  cause,  or  with 
either  of  the  parties,  are  irrelevant,  is  a  point  on  which  the 
authorities  differ.     On  the  one  hand,  it  has  been  held  relevant  to 

*  Ante,  §  314,  et  seq.  '  Goddard  v.  Parr,  24  L.  J.,  Oh.,  784. 

'  Att-G«ii*  V.  Hitchcock,  1  Ex.  R  93,  94,  per  Parke,  B.,  103,  104,  per 
Aldenon,  B»  *  Id.  105,  per  Rolfe,  B. 

*  13  Q.  R  202. 
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the  guilt  or  innocence  of  a  person  charged  with  a  crime,  to  inquire 
of  the  witness  for  the  prosecution,  in  cross-examination,  whether 
he  had  not  expressed  feelings  of  hostility  towards  the  prisoner;' 
and  the  like  inquiry  has  been  made  in  a  civil  action.'  So  also,  in 
an  action  upon  a  promissory  note,  the  execution  of  which  was 
disputed,  it  was  held  material  to  ask  the  subscribing  witness, 
whether  she  was  not  the  plaintiff's  kept  mistress.'  In  all  these 
cases,  the  witness  under  cross-examination  denied  the  fact 
imputed,  and  was  exposed  to  contradiction  by  other  witnesses. 
So,  in  modern  times,  it  has  frequently  been  held^  that  in  actions 
for  seduction,  and  on  indictments  for  rape,  the  principal  female 
witness  might  be  cross-examined,  with  the  view  of  showing  that 
she  had  previously  been  guilty  of  incontinence  with  the  defendant, 
or  even  with  other  men,  or  with  some  particular  person  named; 
and  when  she  has  denied  the  facts  imputed,  witnesses  have  been 
called  for  the  purpose  of  contradiction.*  So,  on  the  trial  of  Lord 
Stafford  for  high  treason,  his  lordship  was  allowed  to  adduce 
proof  that  one  of  the  witnesses  for  the  prosecution  had  attempted 
to  suborn  several  persons  to  give  false  evidence  against  him;*  and 
in  the  Queen's  case,  the  judges  appear  to  have  considered  such 
a  course  unobjectionable,  provided  the  witness  were  first  cross- 
examined  upon  the  subject.* 

§  1297.  On  the  other  hand,  it  is  said  to  have  been  several  times 
ruled  of  late  years,  that,  if  a  witness  denies  that  he  has  tampered 
with  the  other  witnesses,  evidence  to  contradict  him  cannot  be 


*  R  V.  Yewin,  2  Camp.  638,  per  Lawrence^  J. 

2  Attwood  V,  Welton,  7  Conn.  66. 

3  Thomas  v,  David,  7  C.  <k  P.  360,  per  Coleridge,  J. 

^  R  V,  Robins,  2  M.  <fc  Rob.  612,  per  Coleridge  and  Erskine,  Js.  ;  Veny 
V.  Watkins,  7  C.  <fe  P.  308,  per  Alderson,  B.  ;  Andrews  v,  Askey,  8  C.  4JP. 
7,  per  Tindal,  C.  J.  ;  Grinnell  v.  Wells,  cited  2  Russ.  C.  &  M.  784,  note  y, 
per  Erskine,  J.  ;  R.  t?.  Aspinall,  3  St.  Ev.  962,  per  Hullock,  B.  ;  R.  ©. 
Martin,  6  C.  <fe  P.  562,  per  Williams,  J.  ;  R.  v.  Barker,  3  C.  <fe  P.  589,  per 
Park  and  Parke,  Js.  These  cases  appear  to  overrule  R  v.  Hodgson,  R  &  R 
211  ;  Dodd  v,  Norris,  3  Camp.  519  ;  and  a  dictum  in  R  v.  Clarke,  2  Stark. 
R  244,  per  Hobroyd,  J.     See  ante,  §  336. 

»  7  How.  St.  Tr.  1400. 

•  2  B.  <S:  B.  311.     Recognised  by  Parke,  B.,  in  Att.-Gen.  r.  Hitchcock, 

1  Ex.  R  94. 
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received.'  So,  where  a  witness  called  to  character,  denied  having 
ever  said  that  the  prisoner  should  be  acquitted  if  it  cost  him  202., 
the  Court  decided  that  the  counsel  for  the  prosecution  must  rest 
satisfied  with  the  answer;'  and  in  a  civil  action,  where  the  defend- 
ants sought  to  disparage  the  testimony  of  a  witness  of  the  plaintiff, 
by  proving  some  circumstances  indicating  a  hostile  spirit  towards 
themselves,  the  learned  judge  is  reported  to  have  held,  that  it 
could  not  be  done.'  Again,  where  the  principal  witness  against  a 
man  indicted  for  theft  was  his  apprentice,  who,  being  asked  in 
cross-examination  whether  he  had  not  been  charged  with  robbing 
his  master,  denied  the  fact;  the  prisoner's  counsel  was  not  allowed 
to  prove  that  the  answer  was  false.^ 

§  1298.  Such  being  the  conflict  of  authorities,  it  is  no  easy 
matter  to  state  the  rule  with  precision;  but  if  an  opinion  be 
hazarded,  it  must  be  pronounced  in  favour  of  the  former,  rather 
than  of  the  latter  class  of  cases.  Indeed,  this  view  of  the  law 
is  strongly  confirmed  by  a  case  in  the  Exchequer,  where  the 
learned  Barons  intimated  a  tolerably  decisive  opinion  that  a 
witness  might  be  asked  any  queationa  tending  to  impeach  his 
impartiality y  and  that  his  answers  might  be  contradicted  by  other 
witnesses.'  No  doubt  it  is  an  object  of  great  importance  to 
confine  the  attention  of  the  jury  as  much  as  possible  to  the 
specific  issues ;  but  it  seems  highly  essential  to  the  discovery  of 
truth,  that  those  who  are  to  determine  the  respective  value  of  con- 
flicting testimony  should  be  enabled  to  discriminate  between  the 
interested  and  disinterested  witnesses ;  and  no  test  of  interest  can 
be  more  sure  than  that  which  is  afforded  by  the  conduct  of  the 
witness  himself.  The  argument  that  a  witness  cannot  come  pre- 
pared to  defend  himself  against  particular  charges  without  notice^ 
may  be  a  very  good  reason  why  evidence  that  he  has  been  guilty 
of  a  specific  crime,  unconnected  tvith  the  cause  or  parties^  should 


'  R  V.  Lee,  2  Lew.  C.  C.  154,  per  Coleridge,  J.  ;  Harris  v,  Tippett,  2 
Oamp.  637,  per  Lawrence,  J. 

-  R  V.  Lee,  2  Lew.  0.  C.  154,  per  Coleridge,  J. 

'  Harriflon  v,  Gordon,  2  Lew.  C.  C.  156,  per  Alderson,  B. 

^  R  V.  Tewin,  2  Camp.  638,  per  Lawrence,  J. 

*  Att-Gen.  v.  Hitchcook,  1  Ex.  R  94,  100,  102. 
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not  be  adduced ; — because,  even  were  such  a  fact  proved,  it  would 
raise,  in  the  absence  of  interest,  only  a  very  faint  presumption  that 
he  had  been  guilty  of  perjury; — but  this  argument  should  not 
be  allowed  to  extend  to  a  case  where  the  charge,  if  true,  would 
show  that  the  witness  either  had  a  motive  to  swear  falsely,  or  was 
not  very  scrupulous  in  the  selection  of  means  to  attain  his  end. 
A  charge,  too,  of  this  nature  would,  almost  of  necessity,  apply  to 
some  act  of  recent  date,  and  as  such  might  be  easily  explained  or 
rebutted  by  the  witness,  if  it  were  made  without  foundation. 
Moreover,  this  inquiry  would  seem  at  the  present  day  to  be  all 
the  more  necessary,  as  witnesses  are  no  longer  incompetent  to 
testify  on  the  ground  of  interest  or  crime. 

§  1299.  Assuming,  however,  that  a  witness  may  in  all  cases  be 
cross-examined,  and,  if  necessary,  contradicted,  for  the  purpose 
of  showing  that  his  mind  is  not  in  a  state  of  impartiaUfy  as 
between  the  two  contending  parties,  it  must  clearly  appear,  before 
the  contradictory  evidence  can  be  admitted,  that  the  questions 
answered  had  a  direct  tendency  to  prove  that  the  witness  was 
under  the  influence  of  an  imdue  bias.  This  doctrine  was  esta- 
blished by  the  case  of  the  Attorney-General  v.  Hitchcock.*  That 
was  an  information  under  the  revenue  laws,  and  a  witness,  who 
had  given  material  evidence  for  the  Crown,  was  asked  on  cross* 
examination,  whether  he  had  not  said  that  the  officers  of  the 
Crown  had  offered  him  20L  to  give  that  evidence.  He  denied 
that  he  had  ever  said  so,  and  the  Court  held  that  evidence  to 
contradict  him  was  inadmissible.  Nor  can  it  be  doubted  but  that 
this  decision  was  correct;  for  as  the  mere  offer  of  a  bribe,  if 
unaccepted,  could  not  in  fairness  prejudice  the  character  of  the 
party  to  whom  it  was  made,  it  was  obviously  immaterial  what  the 
witness  might  have  said  upon  the  subject.  Had  the  witness  been 
asked  whether  he  had  said  that  he  had  received  a  bribe,  and  had 
he  denied  that  he  had  ever  made  such  a  statement,  the  decision 
might  have  been  very  different. 

§  1800.  Again,  it  is  certainly  relevant  to  put  to  a  witness  any 


^  1  Ex.  E.  91.     This  case  deserves  an  attentive  perusal 
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question,  which,  if  answered  in  the  affirmative,  would  qualify  or 
contradict  some  previous  part  of  his  testimony  given  on  the  trial 
of  the  issue ;  and  if  such  question  be  put,  and  be  answered  in  the 
negative,  the  opposite  party  may  then  contradict  the  witness,  and 
for  this  simple  reason,  that  the  contradiction  would  qualify  or 
contradict  the  previous  part  of  the  witness's  testimony,  and  so 
neutralise  its  effect.'  In  accordance  with  this  general  principle,  a 
witness  may  be  cross-examined  as  to  a  former  statement  made  by 
him  relative  to  the  svibject-matter  of  the  cause,  and  inconsistent 
with  his  present  testimony;  and  if  he  either  denies,  or  does  not 
distinctly  admit,  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  but  before  such  proof  can  be 
^ven,  the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statement.*  So,  if  the  case  be  such  as  to  render  evidence  of 
opinion  admissible  and  material^  as,  for  instance,  if  the  witness 
has  been  examined  as  to  his  belief  oi  the  identity  of  a  person,  or 
of  his  handwriting,  or  of  his  sanity,  or  if  he  be  a  skilled  witness 
called  to  state  his  opinion  on  a  matter  of  science,  he  may  be  asked 
on  cross-examination,  whether  he  has  not  on  some  particular 
occasion  expressed  a  different  opinion  upon  the  same  subject; 
and  if  he  deny  the  fact,  it  may  be  proved  by  other  evidence.  But* 
if  a  witness  has  simply  testified  to  a  fact,  his  previous  opinion  as 
to  the  merits  of  the  came  cannot  be  regarded  as  relevant  to  the 

*  Att-GeiL  V.  Hitchcock,  1  Ex.  R.  102,  per  Alderaon,  B. 

3  See  Angus  r.  Smith,  M.  d?  M.  473  ;  Crowley  v.  Page,  7  C  «b  P.  789  ; 
Andrews  «.  Askey,  8  C.  (b  P.  7  ;  Magrath  v.  Browne,  Arm.  Mac.  &  Ogle, 
133 ;  The  Queen's  case,  2  B.  <Sz;  B.  313,  314  ;  2nd  Rep.  of  Com.  Law 
Commiss.  18,  19 ;  17  d?  18  Vict.,  c.  125,  §  23,  which  enacts  that  <<  if  a 
witness,  upon  cross-examination  as  to  a  former  statement  made  by  him 
relathre  to  the  subject-matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made  such  statement,  proof 
may  be  giren  that  he  did  in  fact  make  it ;  but  before  such  proof  can  be  given, 
the  circumstances  of  the  supposed  statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement."  This  enactment  is  extended 
to  an  Courts  of  Civil  Judicature  in  England,  by  §  103,  and  to  <'  all  Courts 
of  Judicature,  as  well  criminal  as  all  others,"  in  Ireland,  by  19  <b  20  Yici, 
c.  102,  §§  26  4k  98.  It  overrules  Pain  v.  Beeston,  1  M.  <b  Bob.  20 ;  and 
Long  9.  Hitchcock,  9  C.  <fe  P.  619.        ^  Gr.  Ev.,  §  449,  almost  verbatim. 
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issue.*  Therefore,  in  an  action  upon  a  marine  policy,  where  the 
broker,  who  had  effected  the  policy  for  the  plaintiff,  stated  as  a 
witness  for  the  defendant  that  he  had  omitted  to  disclose  a 
certain  fact,  now  contended  to  be  material  to  the  risk,  and  on 
being  cross-examined,  as  to  whether  he  had  not  expressed  his 
opinion  that  the  defendant  had  not  a  leg  to  stand  upon,  denied 
that  he  had  said  so ;  this  was  deemed  conclusive,  and  evidence 
to  contradict  him  in  this  particular  was  rejected.' 

§  1801.  When  the  contradictory  statement  alleged  to  have  been 
made  by  the  witness  was  contained  in  a  letter  or  other  urrittn^,  the 
rule,  as  laid  down  by  the  judges  in  the  Queen's  case,^  was  that 
the  cross-examining  counsel  must  produce  the  document  as  his 
evidence,  and  have  it  read,  in  order  to  found  any  questions  to  the 
witness  upon  it.  This  rule,  however, — excluding,  as  it  did,  one 
of  the  best  tests  by  which  the  memory  and  integrity  of  a  witness 
can  be  tried,* — ^has  recently  been  abrogated  by  the  Legislature; 
and  a  witness  examined  in  any  court  of  civil  judicature,  in 
England,  or  in  any  court  of  judicature,  whether  civil  or  criminal, 
in  Ireland,  may  now* "  be  cross-examined  as  to  previous  state- 
ments made  by  him  in  writing,  or  reduced  into  writing,  relative 
to  the  subject-matter  of  the  cause,  without  such  writing  having 
been  shown  to  him ;  but  if  it  is  intended  to  contradict  such  witness 
by  the  writing,  his  attention  must,  before  such  contradictory  proof 
can  be  given,  be  called  to  those  parts  of  the  writing  which  are  to 
be  used  for  the  purpose  of  so  contradicting  him  :  Provided 
always,  that  it  shall  be  competent  for  the  judge,  at  any  time 
during  the  trial,  to  require  the  production  of  the  writing  for  his 
inspection,  and  he  may  thereupon  make  such  use  of  it  for  the 
purposes  of  the  trial  as  he  shall  think  fit." " 

*  DaoielB  v.  Ck>nTad,  4  Leigh's  E.  401,  405. 

2  Elton  «.  Larkins,  5  C.  «fe  P.  385,  390,  391,  per  Tindal,  C.  J. 

3  2  B.  <S:  B.  286 — 290,  292^294 ;  Macdonnell  v.  Evans,  11  Com.  B.  930. 

*  See  per  Lord  Brougham,  in  Ed.  Rev.,  voL  69,  p.  22  ;  and  speech  on 
Law  Beform,  voL  2,  Lord  Brougham's  Speeches,  p.  447. 

«  See  §§  24  d?  103  of  the  <<  Common  Law  Procedure  Act,  1854,"  ]  7  ^  IS 
Vict,  0.  125,  and  §§  27  &  98  of  the  '^  Common  Law  Procedure  Amendment 
Act  ^land),  1866,"  19  «fe  20  Vict.,  c.  102. 

*  The  reasons  for  this  change  in  the  law  are  ably  stated  by  the  Common 
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§  1302.*  If  it  should  appear  from  the  cross-examination  of  the 
witness,  or  from  any  antecedent  evidence,  that  the  writing  in 
question  has  been  lost  or  destroyed^  the  proviso  just  cited, 
empowering  the  judge  to  require  its  production,  will  of  course 
become  inoperative.  -  In  such  a  case,  therefore,  it  is  apprehended 
that  the  witness  might  be  cross-examined  as  to  the  contents  of  the 
paper,  notwithstanding  its  non-production ;  and  that,  if  it  were 
material  to  the  issue,  he  might  be  afterwards  contradicted  by 
secondary  evidence.  Still  the  question  remains,  as  to  whether 
the  cross-examining  party  might  first  interpose  evidence  out  of  his 
ttam,  to  prove  the  loss  or  destruction  of  the  document,  or  to  show 
that  it  was  in  the  hands  of  the  opponent,  that  he  had  had  notice 
to  produce  it,  and  that  he  refused  to  do  so;  and  might  then  cross- 
examine  the  witness  as  to  its  contents.'  In  former  times  this 
coarse  was  deemed  irregular,'  but  modem  authorities  are  not 
wanting  to  show  that  it  would  now  be  generally  allowed.  Thus, 
if  the  paper  in  question  be  not  in  yie  actual  possession  of  the 
cross-examining  party,  he  may,  before  commencing  his  cross- 
examination,  or  during  its  progress,  direct  any  person,  whom  he 
has  served  with  a  subpoena  duces  tecum,  to  produce  the  writing,* 
or  call  upon  the  adversary  to  do  so,  if  the  paper  is  in  his  hands, 
and  he  has  had  notice  to  produce  it.^  The  counsel  for  a  prisoner 
has  also  been  allowed  to  interpose  proof  of  the  loss  of  the  original 
depositions,  and  of  the  correctness  of  a  copy,  and  then  to  cross- 
examine  the  witness,  the  copy  being  first  duly  read.'  In  another 
case,  a  witness  was  permitted  to  be  cross-examined  upon  an  office 
copy  of  an  affidavit  made  by  her,  the  affidavit  itself  being  filed, 
and  the  cross-examining  counsel  having  put  in  an  order  to  admit 
the  document  to  be  a  true  copy.'    If"  in  any  particular  case,  this 

Law  Commiafl.  in  their  2nd  Report,  pp.  19 — 21.  See  also  the  Ist  Ed.  of  this 
work,  §  1057.  ^  Or.  Er.,  §  464,  slightly  as  to  first  eight  lines. 

'  See  1  St  £v.  205,  n.  d. 

'  Graham  v.  Dyster,  2  Stark.  R.  23,  per  Lord  Ellenborough  ;  Sideways 
V.  Dyson,  id.  49,  per  id. 

*  Att-Gcn.  V.  Bond,  9  C.  &  P.  189,  per  Lord  Abinger. 

*  Calvert  v.  Flower,  7  C.  <k  P.  386,  per  Lord  Denman. 

*  R  p.  Shellard,  9  0.  &  P.  279,  per  Patteson,  J. 

*  Davies  v.  Davies,  9  C.  ife  P.  252. 

'  Gr.  £v.,  §  464,  in  part  as  to  four  lines.  , 

4  F 
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course  of  proceeding  would  be  likely  to  occasion  inconyenienee, 
by  disturbing  the  regular  progress  of  the  cause  and  distracting 
the  attention^  the  judge  would  be  empowered  to  postpone  the 
examination  as  to  this  point  to  a  later  stage  in  the  cause.' 

§  1303.  Another  point  on  which  a  doubt  may  be  entertained 
respecting  the  true  meaning  of  the  proviso,  is  this.  Let  it  be 
assumed  that  the  object  of  the  cross-examining  counsel  is  to  dis- 
credit a  witness,  by  showing  that  he  has  previously  told  a  different 
tale  in  some  affidavit,  deposition,  or  answer  in  Chancery,  which 
has  been  duly  filed  of  record.  The  question  then  will  be, 
whether,  in  the  event  of  the  judge  requiring  '^  the  production  of 
the  document  for  his  inspection/'  it  will  be  necessary  that  the 
original  should  be  forthcoming,  or  whether  an  examined  copy«— 
or  if  the  document  be  filed  in  the  same  cause  and  court,  an  cAoe 
copy, — will  suffice.  The  doubt  arises  from  the  case  of  Bastard  v. 
Smith,*  in  which  Chief  Justice  Tindal  is  reported  to  have  held  at 
Nisi  Prius,  that  a  plaintiff's  counsel  had  no  right  imder  the  old 
law  to  cross-examine  one  of  the  defendant's  witnesses  on  the 
contents  of  his  own  affidavit  without  putting  the  original  into 
his  hands  to  refresh  his  memory.  The  grounds  for  this  decision 
are  not  stated  in  the  report ;  and  as  the  case  is  certainly  opposed 
to  a  variety  of  decisions,'  and,  moreover,  contravenes  the  veiy 
salutary  rule,  which  protects  from  removal  the  records  of  courts 
of  justice,  it  is  submitted  that  little,  if  any,  weight  should  be 
attached  to  it.  When  an  examined  copy  is  used,  some  difficulty 
may  doubtless  arise  in  identifying  the  witness  with  the  person 
who  swore  to  the  truth  of  the  original  document,  and  in  order  to 
obviate  this  inconvenience,  it  may  occasionally  be  prudent  to 
produce  the  record  itself;^  but  this  is  a  very  different  matter 
from  holding  that  the  record  must  be  produced. 

§  1304.  As  the  enactment  under  discussion  does  not  at  present 

'  2  Ph.  Ev.  439,  440.  MO  A.  <fc  R  214. 

^  Ewer  V.  Ambrose,  4  B.  <k  C.  24  ;  Highfield  v,  Peake,  M.  <&  M.  109  ; 
Davies  «.  Davies,  9  C.  &  P.  252,  per  Gumey,  B.  ;  Riiintliill  f,.  Bound, 
4  Esp.  74  ;  Garvin  v,  Carroll,  10  Ir.  Law  R  323. 

*  See  Garvin  v.  Carroll,  10  Ir.  Law  R.  330,  per  Crampton,  J.,  wiuk 
commenting  on  Bees  v,  Bowen,  McCleL  <fe  Y.  383, 
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apply  to  courts  of  criminal  jorisdictioii,  it  would  seem  that  the 
rules  laid  down  by  the  judges,  as  to  the  mode  of  crosS'examining 
mtnesaes  for  the  Crown,  with  respect  to  what  they  have  previously 
sworn  before  the  magistrate^  are  stiU  in  force.  The  rules  in 
question  are  as  follows : — 

.  "  1.  Where  a  witness  for  the  Grown  has  made  a  deposition 
before  a  magistrate,  he  cannot,  upon  his  cross-examination  by  the 
prisoner's  counsel,  be  asked  whether  he  did  or  did  not,  in  his 
deposition,  make  such  or  such  a  statement,  until  the  deposition 
itself  has  been  read,  in  order  to  manifest  whether  such  statement 
is  or  is  not  contained  therein ;  and  such  deposition  must  be  read 
as  part  of  the  evidence  of  the  cross-examining  counsel. 

**  2.  After  such  deposition  has  been  read,  the  prisoner's  counsel 
may  proceed  in  his  cross-examination  of  the  witness  as  to  any 
supposed  contradiction  or  variance  between  the  testimony  of  the 
witness  in  court  and  his  former  deposition;  after  which  the 
coimsel  for  the  prosecution  may  re-examine  the  witness,  and  after 
the  prisoner's  counsel  has  addressed  the  jury,  will  be  entitled  to 
the  reply.  And  in  case  the  counsel  for  the  prisoner  comments 
upon  any  supposed  variance  or  contradiction,  without  having  read 
the  deposition,  the  Court  may  direct  it  to  be  read,  and  the  counsel 
for  the  prosecution  will  be  entitled  to  reply  upon  it. 

**  3.  The  witness  cannot,  in  cross-examination,  be  compelled  to 
answer,  whether  he  did  or  did  not  make  such  a  statement  before 
the  magistrate,  until  after  his  deposition  has  been  read,  and  it 
appears  that  it  contains  no  mention  of  such  statement.  In  that 
event  the  counsel  for  the  prisoner  may  proceed  with  his  cross- 
examination  :^  and  if  the  witness  admits  such  statement  to  have 
been  made,  he  may  comment  upon  such  omission,  or  upon  the 
effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  witness 
denies  that  he  made  such  statement,  the  counsel  for  the  prisoner 
may  then,  if  such  statement  be  material  to  the  matter  in  issue,  call 
witnesses  to  prove  that  he  made  such  statement.  But  in  either 
event,  the  reading  of  the  deposition  is  the  prisoner's  evidence,  and 
the  counsel  for  the  prosecution  will  be  entitled  to  reply."' 

§  1305.  In  accordance  with  these  rules, — which,  although  in  terms 


*  R  9.  Curtia,  2  C.  &  Kir.  763.  »  7  0.  &  P.  676. 

4f2 
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confined  to  depositions  taken  before  a  magistrate^  are  equally 
applicable  to  those  which  are  returned  by  a  coroner,* — ^it  has  been 
held  that  a  witness  for  the  prosecution  cannot  be  directed  by  the 
prisoner's  counsel  to  look  at  his  deposition  and  then  say  whether 
he  still  adheres  to  the  statement  he  has  just  made,  but  the  depo* 
sition  must  be  first  read  as  evidence  for  the  prisoner,  and  the 
witness  may  afterwards  be  cross-examined  respecting  its  contents.* 
Neither  can  a  witness  for  the  Crown  be  asked  generally,  on 
cross-examination,  whether  he  has  always  told  the  same  stoiy, 
but  the  question  must  be  qualified  by  adding,  "  except  when  you 
were  before  the  magistrates  or  coroner."'    The  rules,  however, 
are  confined  to  those  cases  in  which  the  depositions  have  been 
duly  taken  and  returned,  and  when,  consequently,  they  would 
furnish  the  best  evidence  of  what  took  place  at  the  prior  examina* 
tion.^    Neither  do  they  protect  a  witness  from  cross-examination 
as  to  what  he  said  prior  to  his  giving  his  testimony  before  the 
magistrate  in  the  presence  of  the  prisoner,  although  his  words 
may  have  been  taken  down  officiously  by  the  magistrate's  clerk, 
and  may  have  been  afterwards  verified  on  oath  by  himself  when 
examined  by  the  justice,  so  that  they  actually  appear  in  the 
deposition  as  formally  returned.^    It  seems,  too,  that  the  rules 
are  merely  intended  to  check  the  license  of  the  bar,  and  are  not 
binding  on  the  judges  themselves,  who  have  still  a  discretionary 
power  of  questioning  the  witness  as  to  any  discrepancy  between 
his  evidence  in  court  and  his  former  statement,  without  first 
putting  in  the  depositions ;  but  it  may  be  questionable  whether, 
in  such  a  case,  if  new  facts  were  introduced  in  evidence,  the 
counsel  for  the  prosecution  would  not  be  entitled  to  reply.* 

§  1306.  The  rule  which  requires  the  attention  of  the  witness  to 

^  B^  V.  Bamet,  4  Ck>x,  C.  C.  269.  There  Piatt,  6.,  appears  to  have 
allowed  the  witness  to  refresh  his  memory  with  the  deposition,  btit  this  was 
obviously  a  mistake.     See  cases  cited  in  next  note. 

'  R.  V.  Ford,  2  Den.  C.  C.  246  ;  2  C.  &  Kir.  113  ;  5  Ck>x,  C.  C.  184, 
S.  C. ;  R.  V,  Palmer,  6  Cox,  C.  C.  236  ;  R.  r.  Stokes,  4  Cox,  C.  C.  461. 

=  R.  V.  Holden,  8  C.  «b  P.  609,  per  Patteson,  J.  ;  R.  v.  Shollaid,  9  id. 
280,  per  id.     See  R  v.  Price,  7  Cox,  C.  C.  406. 

*  R  V.  Griffiths,  9  C.  &  P.  746,  per  Coleridge,  J.,  and  Gumey,  B. 

*  R  V.  Christopher,  4  Cox,  C.  C.  76  ;  IDen.  636  ;  2  C.  &Kir.  994,  &  C. 

*  R  V.  Edwards,  8  C.  <fe  P.  26. 
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be  specially  drawn  to  the  circumstances  in  respect  of  which  it  is 
proposed  to  impeach  his  credit  by  independent  evidence,  is  not 
confined  to  the  case  where  the  witness  is  alleged  to  have  made 
contradictory  statements,  but  it  extends  alike  to  all  cases  where 
declarations  made  by  a  witness,  or  acts  done  by  him,  are  tendered 
m  evidence  with  the  view  either  of  contradicting  his  testimony  in 
chief,  or  of  {)roving  that  he  is  a  corrupt  witness,  or  that  he  has 
been  guilty  of  attempting  to  corrupt  others.*    **  I  like  the  broad 
role,''  said  Mr.  Justice  Patteson  on  one  occasion,  *'  that  when  you 
mean  to  give  evidence  of  a  witness's  declarations  for  any  purpose^ 
you  should  ask  him  whether  he  ever  used  such  expressions."' 
The  case  which  called  forth  these  observations  was  an  action  for 
seduction,  and  the  Court  seems  to  have  considered,  though  the 
point  was   not  decided,  that  for  the  purpose   of  reducing  the 
damages,  the  defendant,  without  first  cross-examining  the  prin- 
cipal female  witness,  might  call  persons  to  specify  particular 
language  of  an  indecent  and  unbecoming  character  as  used  by 
her ;  but  it  is  submitted  that  in  strictness  this  course  could  not 
be  pursued,  but  that  the  defendant  in  such  a  case  should  be 
restricted  to  general  evidence  of  lightness  of  conduct. 

§  1307.  Questions  not  unfrequently  arise  at  Nisi  Prius  as  to 
whether  or  not  a  party  is  entitled  to  see  a  document  which  has 
been  shown  to  one  of  his  witnesses  while  under  cross-examination 
by  his  opponent.  The  cases  on  this  subject  are  somewhat  con- 
flicting ;  but  the  practice  seems  to  be  as  follows :  —If  the  cross- 
examining  counsel,  after  putting  a  paper  into  the  hands  of  a 
witness,  merely  asks  him  some  question  as  to  its  general  nature 
or  identity/  or  respecting  the  character  of  the  handwriting,^  his 
adversary  will  have  no  right  to  see  the  document ;  but  if  the  paper 
be  used  for  the  purpose  of  refreshing  the  memory  of  the  witness,' 


*  The  Queen's  case,  2  B.  &  B.  311. 

'  Gaipenier  v.  WaU,  11  A.  4b  E.  804. 

*  CoUier  v.  Nokes,  2  0.  &  Kir.  1012,  per  Wilde,  C.  J. 

*  Cope  V.  Thames  Haven  Dock  Co.,  2  C.  <k  Kir.  757,  per  Erie,  J.  ; 
Sinclair  v.  Stevenson,  1  C.  &  P.  583,  per  Best,  C.  J.  ;  Bussell  v,  Bider,  6 
C.  t  P.  416,  per  Bosanquet,  J. 

*  Aute,  §  1270. 
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or  if  any  questions  be  pat  respecting  its  contents,*  a  sight  of  the 
document  may  then  be  demanded  by  the  opposite  counseL 

§  1308.  It  has  already  been  casually  observed,  that  some  ques- 
tions a  witness  is  not  compellable  to  answer.  First,  this  is  the  case, 
where  the  answers  would  have  a  tendency  to  expose  the  witness,^ 
or,  as  it  seems,  the  husband  or  wife  of  the  witness,'  to  any  kind 
of  criminal  charge,  whether  in  the  common-law  or  ecclesiastical^ 
Courts,  or  to  a  penalty  or  forfeitv/re  of  any  nature  whatsoever.* 
This  rule,  which  is  of  great  antiquity,  and  was  even  recognised  by 
Chief  Justice  Jefferies,  when  it  told  against  the  prisoner,'  is  not 
confined  to  courts  of  law,  but  is  also  administered  in  Chancery, 
where  a  defendant  will  not  be  compelled  to  discover  that,  which,  if 
answered,  would  tend  to  subject  him  to  any  punishment,^  penalty,* 
forfeiture,'  or  ecclesiastical  censure,*^  however  material  the  answer 
may  be  to  the  plaintiff's  case."    Neither  will  a  witness  in  Equity 


*  Cope  V,  Thames  Haven  Dock  Co.,  2  C.  <k  Kir.  757. 

»  R  V.  Garbett,  1  Den.  C.  C.  236  ;  2  C.  &  Kir.  474,  S.  C. 
^  Cartwright  v.  Green,  8  Yes.  405  ;  K.  v.  All  Saints,  Worcester,  6  M.  A 
Sel.  200,  per  Bayley,  J.  ;  ante,  §  1234. 

*  Parkhurst  v.  Lowten,  1  Mer.  391 ;  2  Swanst.  215,  S.  C,  as  to  simony ; 
Brownsword  v.  Edwards,  2  Yes.  sen.  245,  as  to  incest;  Chetwynd  f. 
Lindon,  id.  460,  and  Unch  v.  Finch,  id.  493,  as  to  concubinage. 

*  R.  V.  Friend,  13  How.  St.  Tr.  16—18  ;  R.  v.  Lord  G.  Gordon,  2 
Doug.  593  ;  21  How.  St.  Tr.  650,  S.  C.  ;  R.  v.  Lord  Macdesfield,  16  How. 
St.  Tr.  1146—1150 ;  R  v,  Slaney,  5  C.  &  P.  213,  per  Lord  Tenterden ; 
R  V.  Pegler,  id.  521,  per  littledale  and  Ftok,  Js.  ;  Maloney  «.  BarUey,  3 
Camp.  210,  per  Wood,  B.  ;  Dandridge  v.  Corden,  3  C.  &  P.  11,  per  Lord 
Tenterden.     See  Chester  v,  Wortley,  17  Com.  B.  410. 

«  R  V.  Rosewell,  13  How.  St.  Tr.  169. 

'  Macallum  v.  Tnrton,  2  You.  &  Jer.  183  ;  Paxton  «.  Douglas,  19  Yes. 
225  ;  Thorpe  v.  Macaulay,  5  Madd.  229,  231,  n.  a  ;  daridge  v.  Hoaie,  14 
Yes.  59,  65  ;  Mclntyre  v,  Mancius,  16  Johns.  592. 

'  See  cases  cited  in  last  note. 

'  Parkhurst  v.  Lowten,  1  Mer.  401,  402  ;  Lord  Uxbridge  v.  Staveland^ 
1  Yes.  sen«  56.  In  Att.-Gen«  v.  Duplessis,  the  House  of  Lords  held  that 
the  legal  disability  of  an  alien  to  hold  lands  was  neither  a  penalty  nor  for- 
feiture, 1  Brown,  P*  C.  415  ;  2  Yes.  sen.  287,  S.  C.  See  now  7  ik  8  Yict| 
c  66.  As  to  the  distinction  between  a  forfeiture  and  a  conditional  limita- 
tion respecting  which  no  protection  is  allowed,  see  Hambtook  r.  Smith,  17 
Sim.  209,  216—218.  ><»  See  oases  dted  ante,  n.  4. 

"  Wigram  on  Discovery^  pp.  80^  81,  192,  193,  and  oases  there  cited ; 
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misdemeanor,  or  expose  him  to  a  penalty  or  forfeiture^  he  is  not 
bound  to  answer ; ' — ^but  it  is  suggested,  that,  where  the  question 
is  material  to  the  issue^  it  should  be  left  to  the  discretion  of  the 
judge,  whether  or  not  he  will  enforce  an  answer,  having  due 
regard  to  the  general  interests  of  justice;  provided  always, 
that  if  an  answer  be  enforced,  it  should  either  have  the  effect 
of  indemnifying  the  witness  from  any  punishment,  penalty,  or 
forfeiture,  with  respect  to  the  subject  to  which  the  answer 
relates,  or  at  least,  such  answer  should  not  be  admissible 
evidence  in  any  future  criminal  proceedings  instituted  against 
the  witness.* 

§  1310.  On  several  occasions,  the  Legislature  has  acted  on  thb 
principle,  and  has  either  directly  deprived  the  witness  of  the 
privilege,  or,'  by  an  Act  of  indemnity,  has  rendered  it  valueless. 
Thus,  all  persons  offiending  against  the  Act  relating  to  the  com- 
bination of  workmen  may  be  compelled  to  give  evidence  for  the 
Grown,  upon  any  information  exhibited  under  that  Act  against 
any  persons  not  being  such  witnesses;  but  in  all  such  cases, 
the  witness,  after  having  given  his  evidence,  is  indemnified 
against  any  prosecution  for  having  offended  in  the  matter  to 
which  his  testimony  relates.^  So,  under  the  Act  relating  to 
embezzlements  committed  by  agents,  ''No  banker,  merchanti 
broker,  factor,  attorney,  or  other  agent,  shall  be  liable  to  be  con- 
victed  by  any  evidence  whatever  as  an  offender  against  that  Act, 
in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time 
previously  to  his  being  indicted  for  such  offence  have  disclosed 
such  an  act  on  oath^  in  consequence  of  any  compulsory  process  of 
any  court  of  law  or  equity,  in  any  action,  suit,  or  other  proceeding, 
which  shall  have  been  bona  fide  instituted  by  any  party  aggrieved, 
or  if  he  shall  have  disclosed  the  same  in  any  examination  or 

^  Catea  v,  Hardacre,  3  Taunt.  424  ;  Macallum  v,  Turton,  2  Too.  &  Jer. 
183,  195 ;  Parkhurst  v,  Lowten,  2  Swanst.  215  ;  Paxton  v.  Douglas,  16 
Yes.  242,  and  19  Yes.  227,  228  ;  Harrison  v.  Southcote,  1  Atk.  518  ;  Swift 
V.  Swift,  4  Hagg.  Eca  K  154  ;  Kmgv.  King,  2  Roberts.  £c  R  153 ;  The 
People  V.  Mather,  4  Wend.  229,  252—254  ;  1  Burr's  Trial,  246  ;  Southiid 
V.  Eexford,  6  Cowen,  254,  255 ;  Bellinger  v.  The  People,  8  Wend.  595. 

^  See  Law  Bev.,  No.  xiii,  pp.  28 — 30. 

'  6  Geo.  4,  c.  129,  §  6. 


■7^6  Quo.  4,  c  29,  §  62.     Sm  R  v.  StraliM,  7  Cox,  0.  0.  85. 
'  20  A  21  Vict,  c.  B4,  §  11. 

*  8  A  9  Vict.,  c.  109,  §  9  ;  17  *  18  Vict.,  c.  38,  §§  6,  6. 

'  15  A  16  Vict,  c.  57,  §5  8,  9,  10  ;  17  A  18  Viot,  o.  102,  §  36. 

*  Sea  6  A  6  Vict,  c.  31  ^  7  A  8  Viot,  c  7  ;  and  14  A  16  Vict,  c.  lOG. 

*  The  Peopb  v.  Uathor,  4  Wend.  263,  254. 

'  R.  V.  Onrbett,  2  C.  A  Kir.  495  ;    1  Dsn.  C.  C.  268,  8.  C.  ;  Fisher  c 
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objections  to  answering  should  be  held  to  veiy  strict  rules ; "  ^  and, 
in  some  way  or  other,  the  Court  should  have  the  sanction  of  an 
oath  for  the  facts  on  which  the  objection  is  founded.' 

§  1312.  If  the  prosecution  to  which  the  witness  might  be 
exposed,  or  his  liability  to  a  penalty  or  forfeiture,  is  barred  by 
lapse  of  time ; '  or  if  the  offence  has  been  pardoned/  or  the 
penalty  or  forfeiture  waived ;  or  if,  in  any  other  way,  the  reason 
for  the  privilege  has  ceased,  the  privilege  itself  will  cease  also, 
and  the  witness  will  be  bound  to  answer/  Moreover,  a  witness 
cannot  object  to  answer  a  question  on  the  ground  that  he  is  a 
foreigner,  and  that  his  answer  will  render  him  liable  to  be 
prosecuted  in  his  own  country.*  This  protection,  too,  has, 
fortunately  for  the  interests  of  creditors,  not  been  imported,  at 
least  in  all  its  strictness,  into  the  bankrupt  law  :  and  the  bank- 
rupt consequently  cannot  refuse  to  discover  his  estate  and 
effects,  and  the  particulars  relating  to  them,  though,  by  giving 
information  on  this  subject,  his  answers  may  Und  to  show  that  he 
has  been  guilty  of  fraudulent  concealment,  or  of  some  other  offence 
against  the  bankrupt  law,  or  that  he  owns  property,  which  he  has 
obtained  illegally^  or  the  possession  of  which  will  render  him 
liable  to  penalties/ 

Bonalds,  12  Oom.  B.  762.  In  this  last  casei  Jervis,  0.  J.,  and  Manle,  J., 
intimated  an  opinion  that  the  wil^ess  might  determine  for  himself  whether 
or  not  his  answer  would  have  a  tendency  to  criminate  him  ;  sed  qtu,  and  see 
Osbom  V,  London  Dock  Co.,  10  Ex.  R  701,  per  Parke,  B. 

'  Yaillant  v,  Dodemead,  2  Atk.  524. 

^  Parkhilrst  v.  Lowten,  2  Swansi  203,  per  Lord  Eldon.  See  post,  §§  1319, 
1320. 

'  Boberts  v,  Alktt,  M*  t  M.  192,  per  Lotd  fenterden ;  Parkhorst  «. 
Lowten,  1  Mer.  400,  per  Lord  Eldon;  The  People  v.  Mather,  4  Wend.  229, 
252—255 ;  Williams  v.  li^atrington,  2  Cox,  202 ;  Davis  r.  Beid,  5  Sim.  443. 

*  In  two  old  oases,  B.  v.  Beading,  7  How.  St.  l?r.  296,  and  R  v.  Shaftes- 
bniy,  8  id.  817,  a  contrary  rule  seems  to  have  been  laid  down ;  but  the 
authority  of  these  decisions  is  veiy  questionable.     Sed  M.  &iL  193,  note. 

'  Wigram  On  Discovery,  pp.  83,  84,  and  cases  there  cited; 

•  King  of  the  Two  Sicilies  v.  Willcox,  1  Sim.  N;  S.  301,  329—331,  per 
Lord  Cranworth. 

^  R  V.  Scott,  25  L.  J.^  M.  C,  128  ;  Ex  parte  dosseiisi  re  Worrall,  Back| 
631,  540,  per  Lord  Eldon  ;  12  <k  13  Yict.,  c.  106j  §§  117,  260  ;  20  4;  21 
yict.i  0.  .60,  §§  306,  385>  Jr. ;  ante,  §  822. 
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§  1813.  Secondly,  it  has  been  much  debated,  whether  a  witness 
is  bound  to  answer  any  question,  the  direct  and  immediate  effect 
ofatMwering  whigh  might  be  to  degrade  his  cha/racteVn  On  this 
subject  the  law  still  remains  in  a  somewhat  unsettled  state:  but 
thus  much  would  seem  to  be  clear ;  viz.,  that  where  the  trans- 
action,  to  which  the  witness  is  interrogated,  forms  any  material 
part  of  the  isme^  he  will  be  obliged  to  give  evidence,  however 
strongly  it  may  reflect  on  his  conduct.*  Indeed,  it  would  be 
aHke  unjust  and  impolitic  to  protect  a  witness  from  answering  a 
question,  merely  because  it  would  have  the  effect  of  degrading 
him,  when  his  testimony  might  be  necessary  for  the  protection  of 
the  property,  the  liberty,  or  the  life  of  a  fellow-subject,  or  might 
at  least  be  required  for  the  due  administration  of  public  justice. 
Were  such  a  rule  of  protection  to  prevail,  a  man  who  had  been 
convicted  and  punished  for  a  crime,  would,  if  called  as  a  witness 
against  an  accomplice,  be  excused  from  testifying  to  any  of  the 
transactions  in  which  he  had  participated  with  the  accused,  and 
thus  the  guilty  might  escape. 

§  1314.  Where,  however,  the  question  is  not  directly  m^Uerial 
to  the  issue,  but  is  only  put  for  the  purpose  of  testing  the  cha^ 
raeteTf  and  consequent  eredity  of  the  witness,  there  is  much 
more  room  for  doubt.  Several  of  the  older  dicta  and  authorities 
tend  to  show  that  in  such  case  the  witness  is  not  bound  to 
answer;'  but  the  privilege,  if  it  still  exists,  is  certainly  much 
discountenanced  in  the  practice  of  modem  times.'  Even  Lord 
EUenborough,  who  is  reported  to  have  held  on  one  occasion,*  that  a 
witness  was  not  bound  to  state  whether  he  had  not  been  sentenced 
to  imprisonment  in  a  house  of  correction,  and  on  another,  that 

>  Seeante,  §§1208, 1296i 

»  R  u.  Cook,  13  How;  St.  Tr.  334,  835,  per  Treby^  C.  J.  ;  R.  «.  Friend, 
Hi  17,  per  id.  ;  IL  v.  Layer,  16  id.  161,  per  Ftett,  C.  J.  ;  IL  «.  O^Goigly, 
26. id.  1351— «1363  ;.Macbride  v.  Macbride,  4  Eep.  242,  per  Lord  Alvanley  ; 
Bodd  V.  Korria,  3  Camp.  519  ;  R.  v.  Hodgson,  R  <k  R  211. 

>  Parklrant  «.  Lowten,  1  Mer.  400,  per  Lord  Eldon  ;  2  Swanat.  216, 
6u  C.  ;  Oimdell  v.  Pratt,  M.  A  M.  108,  per  Best,  C.  J.  ;  Roberta  v.  Allatt^ 
id  192,  per  Lord  Tenterden ;  R  v,  Edwatda,  4  T.  R  440.  See  also  casea 
dted  ante,  pp.  1161j  n.  2,  and  1164,  n.  4. 

*  Millman  9.  Tucker,  Pea.  Add.  Oaa.  222. 
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the  question  could  not  so  much  as  be  put  to  him/  seems  in  a 
later  case  to  have  disregarded  the  rules  thus  enunciated  by  him- 
self;  for,  on  a  witness  declining  to  say  whetl^  or  not  he  had 
been  confined  for  theft  in  gaol,  his  lordship  harshly  observed, 
"  If  you  do  not  answer  the  question,  I  will  send  you  there."*  No 
doubt  cases  may  arise,  where  the  judge,  in  the  exercise  of  his 
discretion,  would  very  properly  interpose  to  protect  the  witness 
from  unnecessary  and  imbecoming  annoyance.  For  instance,  all 
inquiries  into  discreditable  transactions  of  a  remote  date,  might, 
in  general,  be  rightly  suppressed;  for  the  interests  of  justice  can 
seldom  require  that  the  errors  of  a  man*s  life,  long  since  repented 
of,  and  forgiven  by  the  commimity,  should  be  recalled  to  remem- 
brance at  the  pleasure  of  any  future  litigant.  So,  questions 
respecting  alleged  improprieties  of  conduct,  which  furnish  no 
real  ground  for  assuming  that  a  witness  who  could  be  guilty  ci 
them  would  not  be  a  man  of  veracity,  might  very  &irly  be 
checked. 

§  1315.  But  the  rule  of  protection  should  not  be  further 
extended ;  for,  if  the  inquiry  relates  to  trwnsactions  comparatively 
recent,  bearing  directly  upon  the  moral  principles  of  the  witness, 
and  his  present  character  for  veracity,  it  is  not  easy  to  perceive 
why  he  should  be  privileged  from  answering,  notwithstanding  the 
answer  may  disgrace  him.  It  has,  indeed,  been  termed  a  harsh 
alternative  to  compel  a  witness  either  to  commit  perjury  or  to 
destroy  his  own  reputation;'  but  on  the  other  hand,  it  is 
obviously  most  important,  that  the  jury  should  have  the  means 
of  ascertaining  the  character  of  the  witness,  and  of  thus  forming 
something  like  a  correct  estimate  of  the  value  of  his  evidence. 
Moreover,  it  seems  absurd  to  place  the  mere  feelings  of  a  profligate 
witness  in  competition  with  the  substantial  interests  of  the  parties 
in  the  cause.^ 

§  1316.  However  the  law  may  be  ultimately  determined  on  the 
point  just  discussed,  it  seems  to  be  generally  conceded,  that 


^  R  V.  Lewis,  4  Esp.  226. 

'  Froit  tj.  Holloway,  cited  1  Si  By.  197,  note  n ;  and  2  Ph.  By.  428. 

»  1  St.  By.  193.  <  Id. . 
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where  the  answer,  which  the  witness  may  give,  will  not  imme- 
diately and  certainly  show  his  infamy,  but  will  only  indirectly 
tend  to  disgrace  him,  he  may  be  compelled  to  reply  either  at  law 
or  in  equity.*  With  respect,  however,  to  questions  which  have  a 
tendency  to  degrade  the  witness,  as  involving  the  fact  of  his 
previous  bankruptcy  or  insolvency,  it  seems  that  an  objection 
may  be  taken  on  the  ground  that  such  a  fact  can  only  in  strictness 
be  proved  by  the  production  of  the  record;*  for  although  the 
parol  admissions  of  parties  are  now  receivable  in  evidence,  not- 
withstanding they,  relate  to  the  contents  of  deeds  or  records,' 
witnesses  cannot  be  forced  in  a  court  of  law  to  make  any  such 
admissions.  Still,  in  practice  it  cannot  be  denied  that  questions 
of  this  nature  are  very  frequently  allowed  to  be  put,  and  where 
the  object  is  to  discredit  a  witness,  he  is  constantly  asked  in 
cross-examination  whether  he  has  not  been  a  bankrupt,  or  has 
taken  the  benefit  of  the  Insolvent  Debtors'  Act.' 

§  1317.*  At  one  time  it  was  considered  doubtful,  whether  a 
witness  could  be  compelled  to  answer,  where  by  so  doing  he 
would  subject  himself  to  a  dvil  action  or  pecuniary  loss,  or  cha/rge 
himself  with  a  debt.  This  question  was  much  discussed  in  Lord 
Melville's  case ;  and  being  finally  submitted  to  the  judges,  eight 
of  them,  with  the  Chancellor  and  Lord  Eldon,  were  of  opinion 
that  a  witness  in  such  case  was  bound  to  answer,  while  four 
thought  that  he  was  not.*  To  remove  the  doubts,  which  such  a 
diversity  of  opinion  threw  over  the  subject,  a  statute  was  passed,' 

^  Macbride  v,  Macbride,  4  Esp.  242,  per  Lord  Alvanley ;  Parkhurst  v. 
Lowien,  1  Mer.  400,  per  Lord  Eldon  ;  2  Swanst  194,  216,  S.  G.  ;  The 
People  V.  Mather,  4  Wend.  232,  252,  254,  per  Masey,  J.  ;  Cundell  v. 
Pratt,  M.  &  M.  108,  per  Best,  C.  J. 

'  Maodonnell  v.  Evans,  21  L.  J.,  C.  P.,  142,  per  Cresswell,  J.  ;  11  Com. 
B.  935,  S.  C. 

'  Slatterie  v.  Pooley,  6  M.  &  W.  664 ;  Earle  v.  Picken,  6  C.  ife  P.  542, 
per  Parke,  B.     See  ante,  §§  381 — 384. 

*  Haodonnell  v.  Evans,  21  L.  J.,  C.  P.,  145,  per  Williams,  J.  ;  11  Com. 
B.  946,  &  C.  *  Gr.  Et.,  §  452,  in  part 

•  6  Pari  Deb.  167—245. 

'  46  Geo.  3,  c.  37.  The  law  in  New  York  is  the  same,  Civil  Code,  §  1854. 
In  America  the  English  Act  Ib  generally  considered  as  declaratory  of  the  true 
doctrine  of  the  common  law.     See  Bull  v,  Loveland,  10  Pick.   9  ;  Baird  v. 


1183        WHEN  WITNESS  B^UND  TO  PEODUCE  DOCUMENTS.       [PABTIU. 

declaring  *^  that  a  witness  cannot  by  law  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  the  answering  of  which 
has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penally  or 
forfeiture  of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole 
ground,  that  the  answering  of  such  question  may  establish,  or 
tend  to  establish,  that  he  owes  a  debt,  or  is  othewise  subject  to  a 
civil  suit,  either  at  the  instance  of  the  Crown,  or  of  any  other 
person  or  persons." 

§  1318.  Though  the  statute  just  cited  does  not  in  terms  refer 
to  the  prodiiction  of  documents,  its  spirit  seems  strictly  applicable 
to  such  a  case ;  and  accordingly  it  has  been  held,  that  a  witness 
cannot  be  excused  from  producing  papers  in  his  possession, 
merely  because  their  production  may  subject  him  to  a  civil  action, 
or  be  otherwise  prejudicial  to  his  pecuniary  interests.^  If,  indeed, 
the  documents  called  for  be  the  title  deeds  of  the  witness,  or 
perhaps,  if  they  be  instruments  in  the  nature  of  title  deeds,  they 
will  fall  within  the  rule  of  protection;'  because,  in  the  present 
complicated  state  of  the  law  of  real  property,  it  might  cause 
infinite  mischief,  if  witnesses  were  compellable  to  disclose  by 
what  title  they  held  their  estates.  So,  a  witness,  or  a  party  in  the 
cause,  is  not  bound,  either  at  law  or  in  equity,  to  produce  any 
documents  which  may  render  him  liable  to  punishment,  or  expose 
him  to  penalty  or  forfeiture,*  imless  they  be  of  a  public  nature,  or 
such  as  are  directed  by  statute  to  be  kept  and  produced/ 

§  1319.  In  all  the  cases  hitherto  put,  where  the  witness  is  not 
compellable  to  answer,  or  to  produce  documents,  the  privilege  ti 
his,  and  not  that  "of  the  party ;  and  consequently,  counsel  in  the 

Cochran,  4  Serg.  <b  R.  397  ;  Naylor  v.  Semmes,  4  Gill  &  J.  273  ;  Stoddart 
V,  Maiming,  2  Har.  ^  G.  147  ;  Oopp  v.  Upham,  3  N.  EUonp.  169. 

^  Doe  V.  Date,  3  Q.  B.  609,  618,  per  Patteaon,  J.  ;  Doe  v.  Bail  of 
Egremont,  2  M.  &  Bob.  386,  per  Bolfe,  B.  These  oases  appear  to  overrak 
Miles  V,  Dawson,  1  Esp.  405,  and  Laing  v,  Baroky,  3  Stark.  R.  42. 

*  Doe  V,  Date,  3  Q.  B.  609  ;  Pickering  v.  Noyes,  1  B.  &  C.  263 ;  1  St 
Ev.  88. 

'  Parkhurst  v.  Lowten,  1  Mer.  400 ;  2  Swansi.  216,  S.  C.  ;  Whitaker  v. 
I«)d,  2  Taunt  115  ;  R  u.  Dixon,  3  Burr.  1687. 

*  Bradshaw  v.  Murphy,  7  C.  &  P.  612. 
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guilty/'  no  question  could  legally  be  put  to  him,  the  answer  to 
which  would  not  fall  within  tl^e  rule  of  protection,  and  that  it  was 
alike  useless  and  vexatious  to  swear  a  man,  when  no  evidence 
pertinent  to  the  issue  could  be  extracted  from  him.  On  the 
other  hand  it  was  urged  with  much  force,  that  the  objection  had 
been  taken  too  soon ;  that  the  plaintiff  had  a  clear  right  to  call 
his  opponent  as  a  witness,  to  cause  an  oath  to  be  administered  to 
jjiim,  and  to  ask  him  whatever  questions  he  liked  which  were 
relevant  to  the  issue ;  and  that  it  was  not  until  after  the  defendant 
had  been  sworn,  and  the  questions  had  been  put  to  him,  that  he 
was  legally  entitled  to  claim  his  protection.  The  learned  judge 
erroneously  ruled  that  the  Cardinal  need  not  be  sworn,  but  the  only 
result  of  this  ruling  was,  that  the  parties  were  put  to  the  annoy- 
ance  and  expense  of  a  new  trial,  which  in  due  course  was  granted 
by  the  Court  of  Exchequer.*  The  other  case'  involved  the  same 
principle.  It  was  an  action  of  trover  brought  by  one  Osbom 
against  the  London  Dock  Company  for  certain  pipes  of  port  wine. 
The  defendants  alleged  that  the  plaintiff  had  deposited  with  them 
''  soui*  wine,*'  the  produce  of  ''  rummage  sales,"  and  that  after* 
wards,  by  some  means  which  were  not  miraculous  but  fraudulent, 
the  wine  had  been  converted  into  "sound  port"  The  theory 
was,  that  the  sour  wine  had  been  recently  abstracted,  and  the 
empty  pipes  had  been  refilled  by  tapping  the  other  stores  in  the 
Dock.  To  assist  the  defendants  in  establishing  this  case,  they 
applied  to  the  Court  for  leave  to  deliver  interrogatories  to  the 
plaintiff  under  §  51  of  the  Common  Law  Procedure  Act,  1854/ 
and  the  Court,  after  argument,  granted  the  application,  although 
it  was  strenuously  argued  on  behalf  of  the  plaintiff,  that  as  the 
sole  object  of  the  questions  was  to  fix  him  with  a  guilty  participa- 
tion in  the  fraud,  he  had  clearly  a  right  to  refuse  to  answer  them. 

§  1321.  It  has  been  stated  more  than  once,  that,  if  the 
witness  declines  to  answer,  no  inference  of  the  truth  of  the  hd 
can  be  drawn  from  that  circumstance;^   but  the  soundness  of 

'  Boyle  V.  Wiseman,  10  Ex.  R  647.     The  new  trial  was  granted  on  the 
26th  of  January,  1856,  and  1000^  damages  were  ultimately  awarded. 
'  Osbom  V.  The  London  Dock  Oa,  10  Ex.  R  698. 
M  7  &  18  Vict.  c.  125. 
♦  Rose  V.  Blakemore,  Ry.  &  M.  383,  per  Abbott,  0.  J. ;  R  r.  Watson, 


'  1  St  Et.  197.  *  Ante,  Part  ii.  Ch»p.  xri. 

'  "RppiDB  v.  Cotktes,  6  Hue,  16.  '  1  Jebb,  C.  C.  123. 


n 
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denly  taken  ill  on  oross-examination,  the  question  was,  whether 
tine  conviction  of  the  prisoner  upon  his  testimony  was  legal.  The 
twelve  judges  were  almost  equally  divided  in  opinion,  bat  the 
majority  held  that  the  conviction  was  good;  and  they  drew  a 
somewhat  questionable  analogy  between  this  case,  where  Ae 
testimony  had  been  stopped  by  the  act  of  God,  and  that  of  dying 
declarations,  or  of  depositions  before  coroners  where  the  witness 
had  died  before  the  trial. 

§  1824.*  After  a  witness  has  been  examined  in  chief,  his  erM 
may  be  impeached,  not  only  by  means  of  cross-examination,  but 
in  various    other  modes.     First,  witnesses  may  be    called  to 
disprove  such  of  the  facts  stated  by  him,  whether  in  his  direct  or 
cross-examination,  as  are  material  to  the  issue  ;*  next,  proof  may 
be  given  under  certain  restrictions,  as  before  pointed   out,'  of 
statements  made  by  the  witness  inconsistent  with  his  testimony 
at  the  trial;  and  thirdly,  evidence  may  be  adduced  reflecting  on 
his  character  for  veracity.     But   here   the   evidence  must  be 
confined  to  his  general  reputation,  and  will  not  be  permitted  as 
to  particular  facts ;  for  every  man  is  supposed  to  be  capable  of 
supporting  the  one,  but  it  is  not  likely  that  he  should  be  pre* 
pared,  without  notice,  to  answer  the  other .^    Besides,  the  mischief 
of  raising  collateral  issues  would  itself  be  a  sufficient  reason  for 
the  adoption  of  this  rule.'    The  regular  mode  of  examining  into 
the  character  of  the  person  in  question,  is  to  ask  the  witness 
whether  he  knows  his  general  reputation  among  his  neighbours, 
— what  that  reputation  is, — and  whether,  from  such  knowledge, 
he  would  believe  him  upon  his  oath.'    The  propriety  of  this  last 

^  Gr.  Ev.,  §  461,  in  part. 

'  As  to  what  are  material,  see  ante,  §§  298,  et  seq.  1291,  et  aeq. 

3  Ante,  §§  1282,  1300,  1301. 

*  B.  N.  P.  296,  297;  R  v.  Bookwood,  13  How.  Si  Tr.  210,  per  Sir 
Thomas  Trevor,  Atfc.-Gen.,  argu.;  R  v.  Layer,  16  How.  St.  Tr.  285,  per 
Pratt,  C.  J.  See  Carlos  v.  Brook,  10  Ves.  49 ;  Penny  v.  Watts,  2  De  Qex 
&  Sm.  501,  527,  528. 

*  R  V,  Bookwood,  13  How.  St.  Tr.  211,  per  Lord  Holt. 

«  R  V,  Watson,  32  How.  St.  Tr.  495,  496  ;  R  r.  De  la  Motte,  21  How. 
St.  Tr.  811,  per  Buller,  J.  ;  Mawson  v.  Hartsink,  4  Esp.  103,  104,  per 
Lord  EUenborough  ;  The  People  v,  Mather,  4  Wend.  267,  258  ;  The  State 
r.  Boswell,  2  Dev.  R  209,  211 ;  Anon.,  1  HiU,  S.  Car.  R  258. 
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qaestion,  althoagh  sustained  by  no  inconsiderable  weight  of 
authority  both  in  Engbmd  and  in  the  United  States/  has  of  late 
been  questioned  in  the  American  Courts ;  and  it  seems  that,  in 
those  courts  at  least,  a  witness  will  not  now  be  permitted  to  state 
his  own  opinion  that  another  witness  is  not  worthy  of  belief.' 

1 1825.  Whether  the  inquiry  into  the  general  character  of  a 
witness  shall  be  restricted  to  his  reputation  for  veracity,  or  may 
be  made  in  general  terms,  involving  hia  entire  moral  character  and 
estimation  in  society,  is  a  point  not  yet  definitiyely  settled.  StiU, 
when  it  is  considered  how  intimate  is  the  connexion  between  one 
crime  and  another,  and  moreover,  how  difficult  it  may  be  to  find 
a  witness,  who  can,  in  strictness,  testify  as  to  the  character  of 
another  for  veracity,  though  that  other  may,  in  the  language  of 
Sir  Charles  Wetherell,  have  been  notoriously  ''  guilty  of  crimes 
under  every  letter  of  the  alphabet,"'  and  be  consequently  unde- 
serving of  the  slightest  credit, — ^it  certainly  appears  reasonable 

^  Gases  cited  in  last  note. 

'  Gaaa  v.  Stinaon,  2  Simm.  610,  per  Story  J. ;  Kimmel  v.  Kimmel,  3  Seig. 
&  B.  336—338  ;  Wike  v.  lightner,  11  Sei^.  <k  R.  198  ;  Swift'a  £v.  143; 
Phillips  9.  Kingfield,  1  Appleton's  R  376.  In  this  last  case  the  subject  was 
ably  examined  by  Shepley,  J.,  who  observed  : — '*  The  opinions  of  a  witness 
are  not  legal  testimony  except  in  special  cases ;  such,  for  example,  as  experts 
in  some  profession  or  art,  those  of  the  witnesses  to  a  will,  and  in  our  practice, 
opinions  on  the  value  of  property.  In  other  cases,  the  witness  is  not  to 
sabstitnte  his  opinion  for  that  of  the  jury ;  nor  are  they  to  rely  on  any  such 
opinion  instead  of  exercising  their  own  judgment,  taking  into  consideration 
the  whole  testimony.  To  permit  the  opinion  of  a  witness,  that  another 
witness  should  not  be  believed,  to  be  received  and  acted  on  by  a  jury,  is  to 
allow  the  prejudices,  passions,  and  feelings  of  that  witness,  to  form,  in  part 
at  least,  the  elements  of  their  judgment.  To  authorise  the  question  to  be 
pot,  whether  the  witness  would  believe  another  witness  on  oath,  although 
sustained  by  no  inconsiderable  weight  of  authority,  is  to  depart  from  sound 
principles  and  established  rules  of  law  respecting  the  kind  of  testimony  to 
be  admitted  for  the  consideration  of  a  jury,  and  their  duties  in  deciding 
upon  itb  It  moreover  would  permit  the  introduction  and  indulgence  in 
courts  of  justice  of  personal  and  party  hostilities,  and  of  every  unworthy 
motive  by  which  man  can  be  actuated,  to  form  the  basis  of  an  opinion  to  be 
expressed  to  a  jury  to  influence  their  decision."  1  Applet.  R.  379.  But, 
gtuere,  whether  a  witness  to  impeach  reputation  may  not  be  asked,  in  cross- 
examination,  if  he  would  not  believe  the  principal  witness  on  oath. 

»  R.  V.  Watson,  32  How,  St.  Tr.  458. 

4o3 
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that  the  question  as  to  reputation  should  be  put  in  the  most 
general  form,  the  opposite  party  being  at  liberty  to  inquire 
whether,  notwithstanding  the  bad  character  of  the  witness  in 
other  respects,  he  has  not  preserved  his  reputation  for  truth. 
Indeed,  one  or  two  English  authorities  seem  to  sanction  this 
course;^  and  although  a  stricter  rule  is  said  to  prevail  in  some 
of  the  United  States,  in  others,  as  for  instance,  in  North  and 
South  Corolina,  and  in  Kentucky,  the  general  range  of  inqoiiy 
which  is  here  recommended,  is  distinctly  allowed.' 

§  1326.'  It  is  not,  however,  enough  that  the  impeaching  witness 
should  profess  merely  to  state  what  he  has  heard  ''  others  "  say ; 

»  R  V.  Rookwood,  13  How.  St.  Tr.  211 ;  Carpenter  v.  Wall,  11  A.  ^  E. 
803  ;  Lord  Stafford's  case,  ?  How.  St.  Tr.  1459,  1478  ;  Sharp  v.  Sooging, 
Holt's  N.  P.  R  541,  per  Gibbs,  C.  J. 

'  Anon.,  1  Hil],  251,  258,  259  ;  the  State  v.  Boswell,  2  Dev.  Law  R. 
209,  210 ;  Home  v,  Scott,  3  A.  K.  MaisL  261,  262.  In  this  last  case, 
Mills,  J.,  makes  the  following  observations  :  '^  Every  person,  oonveiBant 
with  human  nature,  must  be  sensible  of  the  kindred  nature  of  the  vices  to 
which  it  is  addicted.  So  true  is  this,  that,  to  ascertain  the  existence  of  one 
vice  of  a  particular  character,  is  frequently  to  prove  the  existence  of  more  it 
the  same  time,  in  the  same  individual  Add  to  this,  that  persons  of  infamous 
character  may,  and  do  frequently  exist,  who  have  formed  no  character  as  to 
their  lack  of  truth ;  and  society  may  have  never  had  the  opportunity  of 
ascertaining,  that  they  are  fjEdse  in  their  words  or  oaths.  At  the  same  time 
they  may  be  so  notoriously  guilty  of  acting  falsehood,  in  frauds,  forgeries, 
and  other  crimes,  as  would  leave  no  doubt  of  their  being  capable  of  speaking 
and  swearing  it,  espedaOy  as  they  may  frequently  depose  falsehood  with 
greater  security  against  detection,  than  practise  those  other  vices.  In  such 
cases,  and  with  such  characters,  ought  the  jury  to  be  precluded  from  drawing 
inferences  unfavourable  to  their  truth  as  witnesses,  by  excluding  their 
general  turpitude  ?  By  the  character  of  every  individual,  that  is,  by  the 
estimation  in  which  he  is  held  in  the  society  or  neighbourhood  where  he  is 
conversant,  his  word  and  his  oath  is  estimated.  If  that  is  fcee  frx)m  imputa- 
tion, his  testimony  weighs  well  If  it  is  sullied,  in  the  same  proportion  his 
word  will  be  doubted.  We  conceive  it  perfectiy  safe,  and  most  conducive 
to  the  purposes  of  justice,  to  trust  the  jury  with  a  full  knowledge  of  the 
standing  of  a  witness,  into  whose  character  an  inquiry  is  made.  It  will  not 
thence  follow,  that  from  minor  vices  they  will  draw  the  conclusion,  in  eveiy 
instance,  that  his  oath  must  be  discredited,  but  only  be  put  on  their  guard 
to  scrutinise  his  statements  more  strictly  ;  while  in  cases  of  vile  reputation 
in  other  respects,  they  would  be  warranted  in  disbelieving  him,  though  he 
had  never  been  called  so  often  to  the  book  as  to  fix  upon  him  the  reputation 
of  a  liar,  when  on  oath."  '  Gr.  Ev.,  §  461,  in  part 


II  Seig.  b  R  198 — 200  ;  Kimmel  v.  Eimmal,  3  Serg.  &  R.  33?,  338. 

*  M«wsoa  V.  Httrtonk,  4  Eap.  103,  per  Lord  Ellenboroiigh  ;  Douglass  v. 
ToUMT,  2  Wend.  352.  '  Mawson  v.  Hutsink,  4  Enp.  103,  104. 

*  Long  V.  Lamkin,  9  Ciuh.  361,  366.  '  2  Fb.  Ev.  432. 
<  Lord  SUfford's  trial,  ?  Hot.  St  Tr.  1484. 

'  Gr.  Ev.,  §  46}',  in  great  part. 
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motiYe,  or  provocation,  which  induced  the  witness  to  use  those 
expressions ;  but  he  has  no  right  to  go  further,  and  to  introduce 
matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the   expressions  or  the  motives  of  the  witness.*    This 
point,  after  having  been  much  discussed  in  the  Queen's  case^  was 
brought  before  the  Court  several  years  afterwards,  when  the 
learned  judges  held  it  to  be  settled*  law,  that  proof,  on  cross- 
examination,  of  a  detached  statement  made  by  or  to  a  witness  at 
a  former  time,  does  not  authorise  proof  by  the  party  calling  that 
witness  of  all  that  was  said  at  the  same  time,  but  only  of  so  much 
as  can  be  in  some  way  connected  with  the  statement  proved.' 
Therefore,  where  a  witness  had  been  cross-examined  as  to  what 
the  plaintiff  had  said  in  a  particular  conversation,  it  was  held  that 
he  could  not  be  re-examined  as  to  other  assertions,  made  by  the 
plaintiff  in  the  same  conversation,  that  were  not  connected  with 
the  assertions  to  which  the  cross-examination  related,  although 
they  were  connected  with  the  subject-matter  of  the  suit.*    But  if  a 
witness  admits  on  cross-examination,  that  he  has  formerly  made 
statements  inconsistent  with  his  present  testimony,  or  if  that  fact 
be  proved  by  independent  evidence,  the  witness  may  be  asked, 
on  re-examination,  to  explain  his  motives  for  making  such  incon- 
sistent statements.^ 

§  1829.*  If  the  counsel  chooses  to  cross-examine  the  witness 
to  facts  which  were  not  admissible  in  evidence,  the  other  parfy 
has  a  right  to  re-examine  him  as  to  the  evidence  so  given.  Thus, 
where  issue  was  joined  upon  a  plea  of  prescription  to  a  declara- 
tion for  trespass  in  G.,  and  the  plaintiff's  witnesses  were  asked, 

^  Such  was  the  opinion  of  seven  out  of  eight  judges  in  the  Queen's 
case,  as  delivered  by  Lord  Tenterden,  2  R  <fe  B.  297  ;  R  v.  St.  Gecnge,  9 
0.  &  R  488,  per  Parke,  B. 

^  Prince  v.  Samo,  7  A.  <fe  E.  62?  ;  3  Nev.  &  P.  139,  S.  0.  ;  recognised 
in  Sturge  v,  Buchanan,  10  ^.  <&  E.  605. 

*  Prince  v,  Samo,  7  A.  <S;  R  627.  In  this  case  the  opinion  of  Lord 
Tenterden,  in  the  Queen's  case,  2  B.  <t?  B.  298,  that  evidence  of  the  whole 
conversation,  if  connected  with  the  suit,  was  admissible,  though  it  related 
to  matters  not  touched  in  the  cross-examination,  was  considered  and 
overruled. 

*  R  fj.  Woods,  1  Crawf.  «fc  Bix,  Cir.  R,  439,  per  Burton,  J. 

*  Gr.  Ev.,  468,  almost  verbatim.- 
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in  cross-examination,  questions  respectiiig  tiie  user  in  other 
places  than  G.,  which  tiiey  proved ;  it  was  held  that  the  plaintiff, 
in  re-examination,  might  show  an  interruption  in  the  user  in  such 
other  places.*  But  an  adverse  witness  will  not  be  permitted  to 
obtrude  such  irrelevant  matter  in  answer  to  a  question  not 
relating  to  it;  and  if  he  should  do  so,  the  party  cross-examining 
may  apply  to  hav^  the  answer  struck  out  of  the  judge's  notes, 
after  which  the  witness  cannot  be  re-examined  on  the  subject.' 
If,  however,  the  cross-examining  counsel  omit  to  take  this  course, 
the  re-examination  will  be  allowed.' 

§1380.^  Where  evidence  of  contradictory  statements,  or  of 
other  improper  conduct  on  the  part  of  a  witness,  has  been  either 
elicited  from  him  on  cross-examination,  or  obtained  from  other 
witnesses,  with  the  view  of  impeaching  his  veracity, — ^his  general 
character  for  truth  being  thus,  in  some  sort,  put  in  issue, — it  has 
been  deemed  reasonable  to  admit  general  evidence,  that  he  is  a 
man  of  strict  integrity  and  scrupulous  regard  for  truth.*  But 
evidence  that  he  has  on  other  occasions  made  statements,  similar 
to  what  he  has  testified  in  the  cause,  is  not  admissible,*  unless 
he  be  charged  with  a  design  to  misrepresent,  in  consequence 
of  his  relation  to  the  party,  or  to  the  cause ;  in  which  case 
it  may  be  proper  to  show,  that  he  has  made  a  similar  state- 
ment  before  that  relation  existed.'  So,  if  the  character  of  a 
deceased  attesting  witness  to  a  deed  or  will  be  impeached  on  the 
ground  of  fraud,  evidence  of  his  general  good  character  is 
admissible.*    But  mere  contradiction  among  witnesses  examined 

'  ^ewett «.  Tregonning,  3  A.  iSs  E.  554  ;  6  N.  <S;  M.  308,  S.  C. 
Md.,  3  A.  &  £.  554,  565,  581,  584.  •  Id. 

^  Gr.  £v.,  §  469,  almost  verbatim. 

*  K  V.  Clarke,  2  Stark.  R  241 ;  Annealey  v.  Anglesea,  17  How.  Si  Tr. 
1348. 

*  B.  K.  P.  294  ;  E.  v.  Parker,  3  Doug.  242,  244,  per  Buller,  J.  ;  Anon., 
per  £^,  0.  J.,  cited  2  Ph.  Ev.  445  ;  Berkeley  Peerage,  per  Lord  Bedes- 
dale,  died  id.     These  cases  overrule  Lutterell  v,  Reynell,  1  Mod.  283. 

'  2  Ph.  Ev.  446  ;  2  Poth.  on  ObL  by  Evans,  251. 

'  Doe  V,  Stephenson,  3  Esp.  284;  4  Esp.  50,  S.  C,  cited  and  approved 
by  Lord  EUenborough  in  The  Bishop  of  Durham  v.  Beaumont,  1  Camp. 
207 — 210,  and  in  Provis  v.  Reed,  5  Bing.  435 ;  3  M.  «fe  P.  4,  S.  C.  ;  Doo 
V.  Wood,  cited  by  Burrongh,  J.,  5  Bing.  439. 
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in  court  supplies  no  ground  for  admitting  general  evidence  as  to 
their  character ; '  though  if  fraud,  or  other  improper  conduct,  be 
imputed  to  any  of  them,  such  evidence  will  then  be  received.* 

§  1331.  The  judge  has  always  a  discretionary  power,  with  which 
the  Court  above  is  very  unwilling  to  interfere,' of  recotttn^  tcitne$$a 
at  any  stage  of  the  trial,  and  of  putting  suclk  legal  questions  to 
them  as  the  exigencies  of  justice  require.^  He  will  seldom,  how- 
ever, except  under  special  circumstances,  permit  a  plaintiff  after 
his  case  is  closed,  to  recall  a  witness  to  prove  a  material  fact ;  * 
though  the  application  will  in  general  be  entertained,  if  made 
before  the  closing  of  the  plaintiff's  case.*  So,  if  it  be  discovered, 
after  a  witness  has  been  cross-examined,  that  his  testimony  at  the 
trial  relative  to  the  subject-matter  of  the  cause  differs  from  some 
other  statements  formerly  made  by  him,  the  Court  will  allow  him  to 
be  recalled  if  still  within  reach,  and  to  be  further  cross-examined, 
in  order  to  lay  a  foundation  for  impeaching  his  credit  by  producing 
witnesses  to  contradict  him.^  If,  however,  the  witness  cannot  be 
found,  the  proof  of  the  other  statements  must  be  rejected.'  If 
a  question  has  been  omitted  in  the  examination  in  chief,  and 
cannot,  in  strictness,  be  asked  on  re-examination  as  not  arising 
out  of  the  cross-examination,  it  is  usual  for  the  counsel  to  request 
the  judge  to  make  the  inquiry ;  and  such  a  request  is  generally 
granted.' 


^  Biahop  of  Dru-ham  v,  Beaumont,  1  Camp.  207. 

*  Annedey  v.  Anglesoa,  17  How.  St.  Tr.  1348. 

'  Middleton  v.  Bamed,  4  Ex.  R  243,  per  Parke,  B. 

^  E.  V.  Watson,  6  C.  &  P.  653.  The  same  law  prevails  in  Scotland,  for 
the  Act  of  15  <fe  16  Vict.,  c.  27,  §  4,  expressly  enacts^  that  "it  shall  be 
competent  to  the  presiding  judge  or  other  person  before  whom  any  trial  or 
proof  shall  proceed,  on  the  motion  of  either  party,  to  permit  any  witnen 
who  shall  have  been  examined  in  the  coarse  of  such  trial  or  proof  to  be 
recalled." 

*  Muixay  «.  Sherifb  of  Dublin,  1  Arm.  Maa  &  Og.  130,  per  Brady, 
C.  B.;  Johnston  v.  Clinton,  id.  123,  per  id.;  Kelly  v.  Smith,  id.  150,  per 
Crampton,  J. ;  Bell  «.  Stewart,  id.  401,  per  Brady,  C.  B. 

'  White  V.  Smith,  1  Arm.  Maa  &  Og.  171,  per  Brady,  0.  B.;  Oasson  «. 
O'Brien,  id.  263,  per  Pennefather,  C.  J. 
'  The  Queen's  case,  2  B.  <fe  B.  312,  313.  "  Id. 

*  2  Ph.  Ev.  408. 
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CHAPTER  IV. 

PUBLIC  DOCUMENTS. 

§  1333/  Writings  are  divisible  into  two  classes,  Public  and 
Private.  The  former  consists  of  the  acts  of  public  functionaries, 
in  the  Executive,  Legislative^  and  Judicial  Departments  of 
Government;  including,  under  this  general  head,  the  trans* 
actions  which  official  persons  are  required  to  enter  in  books  or 
registers,  in  the  course  of  their  public  duties,  and  which  occur 
within  the  circle  of  their  own  personal  knowledge  and  observation. 
To  the  same  class  may  be  referred  foreign  acts  of  State,  and  the 
judgments  of  foreign  courts.  In  the  present  chapter  it  is  pro- 
posed to  treat  of  all  such  public  documents  ;  and  the  inquiry  will 
be  directed,  ^r«t,  to  the  means  op  obtaining  an  inspection  ob 
COPT  of  them ;  secondly,  to  the  method  of  proving  them ;  and 
thirdly,  to  their  admissibility  and  effect. 

§  1334.  In  former  times  it  seems  to  have  been  considered 
necessary  to  obtain  the  sanction  of  the  Attorney-General,  in  order 
to  entitle  any  private  person  to  inspect,  or  take  copies  of,  the 
general  records  of  the  realm,*  At  the  commencement,  however,  of 
the  present  reign  a  better  system  was  established,  and  most  of 
these  invaluable  documents  were  placed  under  the  charge  and 
superintendence  of  the  Master  of  the  Bolls.  The  statute*  by 
which  this  alteration  was  effected,  contains  no  section  directly 
entitling  the  public  to  inspect  these  documents,  or  declaring 
whether  they  have  any,  or  what  remedy,  in  the  event  of  their 
being  refused  access  to  them ;  but  it  states  in  the  preamble,  that 
''it  is  expedient  to  establish  one  record  office  and  a  better 
custody,  and  to  allow  the  free  use  of  any  public  records,  as  far  as 
stands  with  their  safety  and  integrity,  and  with  the  public  policy 

'  Gr.  Ev.,  §  470,  in  great  part. 

'  Legatt  V.  ToUervey,  14  I^t,  306,  per  Lord  Ellenborough  ;  Doe  v.  Date, 

Q.  B.  619,  per  Williams,  J.  '  1  «Jr  2  Vict,  c.  94. 
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of  the  realm."  It  then  empowers  the  Master  of  the  Bolls  to 
make  roles  "for  the  admission  of  such  persons  as  ought  to  be 
admitted  to  the  use  of  such  records,"  and  "  to  fix  the  amount  of 
fees,  if  any/'  to  be  paid  for  such  use  ;*  audit  proceeds  to  authorise 
either  his  Honour,  or  the  Deputy-Keeper  of  the  records,  to 
allow  copies  to  be  made  of  any  of  the  documents  "  at  the  request 
and  cost  of  any  person  desirous  of  procuring  the  same."'  In 
exercise  of  the  powers  thus  vested  in  him,  the  late  Lord  Langdale 
directed,*  that  all  the  public  record  offices  should  be  open  daily 
from  ten  till  four,  excepting  on  Sundays  and  a  few  holydays,^ — ^he 
prescribed  a  very  moderate  scale  of  fees,^  which  are  not  chargeable 

»  1  A:2Vict,  c.  04,  §  9.  »  §12. 

'  In  11  Beav.  Txii,  et  aeq.,  the  rules  are  set  out  at  lengtL 

*  2nd  Rep.  of  Deputy-Keeper  of  Public  Bee.  L,  Append,  p.  14.  The 
hcdydays  are  24th  Afoy,  her  Majesty's  birthday  ;  28th  June,  her  Majesty's 
ononation  ;  Gk)od  Friday  and  Saturday  following ;  Easter  Monday  and 
Tuesday ;  Whit-Monday  and  Tuesday  ;  Christmas-day  to  New-Tear's-day, 
inclusiTe ;  and  such  days  as  may  be  appointed  for  public  fSuts  or  thanks- 
givings.  Another  rule  allows  a  party,  upon  the  inspection  of  a  record,  to 
take  notes,  extracts,  or  copies  therefrom,  in  pencil,  as  he  may  think  fit. 

*  Id.,  p.  15.    The  table  of  fees  is  as  follows  : —  £    b,  d. 
For  a  general  search  in  all  the  calendars  or  indexes  of  each 

office 010 

For  inspection  of  records,  the  fee  to  cover  all  the  use  which 
may  be  made  of  the  record  for  the  current  week  :— 

Each  separate  roll  of  Chancery,  or  other  roU  of  consecutive 
enrolments,  excepting  the  specification  rolls  at  the  Bolls 
Chapel 010 

The  rolls,  files,  or  bundles  of  proceedings  of  Courts  of  Com- 
mon Law,  each  year,  L  e.,  the  records  of  the  four  terms 
to  be  covered  by  the  fee 0     10 

Bolls  of  ministers'  and  receivers'  accounts,  court  rolls,  sur« 
veys,  extents,  terriers,  deeds,  and  miscellaneous  docu* 
ments,  classed  topographically  under  one  head,  whether 
of  parish,  town,  vill,  manor,  lordship,  borough,  city, 
deanery,  archdeaconry,  or  diocese,  each  set  or  series       .050 

Single  records  of  the  last-mentioned  description  .010 

Specifications  at  the  Bolls  Chapel,  each,  and  which  is  to  in- 
clude the  fee  for  search 0     10 

Fost^mortem  inquisitions^  and  other  inquisitions  upon  the 
file,  returns  to  commissions,  pedes,  chirographs,  and  con- 
cords of  fines .010 

General  inspection  of  the  last-mentioned  documents  as  to 
any  family  or  place 0     5     0 
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at  aU  to  "  Uterary  inqmrers"  * — and  he  instructed  the  assistant- 
keepers  to  give  to  all  applicants  every  information  and  assistance 
in  their  power,  not  merely  from  the  calendars  and  indexes,  but 

also  from  their  own  knowledge  of  records.' 

« 

§  1335.  Indeed,  his  Honour  took  from  the  first  a  truly  enlightened 
view  of  the  privileges  of  the  public  as  connected  with  these  docu- 
ments; and,  in  a  letter  which  he  wrote  to  the  Premier  shortly 
after  the  passing  of  the  Act,  he  thus  expressed  his  sentiments:— 
''The  Becords  have  justly  been  called  the  Muniments  of  tiie 

Kolls  of  Parliament,    or  other  parliamentary  prooeedings,    £    «.  d 

each  Parliament '.010 

Proceedings  in  Courts  of  Equity,  each  suit        .         .         .010 
Every  bound  book,  portfolio,  or  volume,  without  reference 
to  the  nature  or  number  of  the  documents  which  it  may 

contain 010 

All  other  documents  not  before  enumerated,  each  .  ..010 
[If  the  number  hand  fidt  required  for  prosecuting  any 
search  relating  to  any  family,  place,  or  single  ob- 
ject of  inquiry,  shall  exceed  five,  then  it  shall  be 
in  the  discretion  of  the  assistant-keeper  to  remit 
the  fees  for  all  above  that  number.*] 
For  copies  of  records  : — 

Under  three  folios  of  90  words    .         .         •         .         .016 

Above  three  folios,  per  folio 0     0    6 

[The  fee  for  inspection  of  a  record  to  be  deducted, 
if  a  copy  be  taken  from  the  record  produced.] 
For  examination  and  authentication  : — 

Under  three  foUos,  if  required 0     16 

Above  three  folios,  per  folio,  if  required  .         ,         ..006 
For  enrolment  of  any  specification,  per  folio      .         •         .006 
For  annexing  drawings  or  maps  to  any  enrolment,  or  speci- 
fication         010 

For  attendance  at  the  bar  of  the  House  of  Lords,  or  else- 
where, for  the  purpose  of  producing  records,  including 
the  production  thereof,  or  for  giving  evidence  upon  the 

records,  per  diem 2     2    0 

Attending  the  Master  of  the  Rolls  upon  a  vacation         .,050 

^  Letter  of  Lords  of  the  Treasury,  dated  l7th  Nov.,  1851. 

^  2nd  Bep.  of  Deputy-Keeper  of  Public  Bee  L,  Append.,  p.  15. 


*  This  direction  always  receives  the  most  liberal  oonstmotion}  partioa* 
larly  with  respect  to  those  cases  in  which  the  search  is  attended  with 
difficulty. 
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Kingdom  and  the  People's  Evidences ;  and  they  ought  to  be  kept 
and  managed  under  such  arrangements,  as  may  afford  to  the  publio 
the  greatest  facility  of  using  them  that  is  consistent  with  their 
safety.  The  public  ought  to  have  access  to  them  for  the  purpose 
of  easily  obtaining  information  upon  the  subjects  to  which  the 
records  relate,  and  ought  to  be  enabled  easily  to  obtain  authentic 
copies  of  aU  documents^  which  can  be  adduced  as  evidence  in  the 
establishment  or  defence  of  rights,  which  are  at  issue  in  the 
course  of  judicial  or  Parliamentary  proceedings." ' 

§  1336.  Althqugh,  at  the  present  day,  the  question  whether 
the  ptiblic  have  a  strict  legal  right  to  inspect  these  records  is 
not  likely  to  be  mooted,  it  would  be  difficult  to  establish  the 
right,  except  as  to  such  of  the  documents  as  are  the  records  of 
the  superior  courts  of  law  or  equity;  and  even  with  respect  to 
these,  it  may  be  doubtful  whether  the  Queen's  Bench  would 
interfere  by  mandamus,  unless  the  applicant  was  prepared  to 
show  that  he  was  interested  in  the  document  which  he  sought  to 
inspect.'  Indeed,  it  may  be  laid  down  with  tolerable  safety,  as  a 
rule  applicable  alike  to  the  general  records  of  the  realm  and  to 
all  other  writings  of  a  public  nature,  that,  if  the  disclosure  of 
their  contents  would,  in  the  opinion  of  the  Court,  or  of  the  chief 
executive  magistrate,  or  of  the  head  of  the  department  under 
whose  control  they  may  be  kept,  be  injurious  to  thepvblic  interests^ 
an  inspection  would  not  be  granted.' 

§  1387.  As  one  of  the  principal  objects  contemplated  by  the 
Legislature  in  passing  the  Act  of  1  &  2  Vict.,  c.  94,  was  the 
establishment  of  a  general  Record  Office^  in  lieu  of  the  many 
repositories  which  previously  existed,  a  new  building  has  recently 
been  erected  on  the  Bolls'  Estate  in  Fetter-lane,  which  is 
applied  to  that  desirable  purpose.  This  building,  however,  in  its 
present  state  is  not  sufficiently  large  to  contain  the  whole  of  the 
papers;    and  although    all   the    records,  which  were  formerly 


'  Dated  7th  Jan.  1839,  and  cited  let  Bep.  of  Deputy-Keeper  of  Pab. 
Bee  App.  67. 

'  SeeR  V.  Staffordshire  Js.,  6  A.  ^  E.  99,  100,  per  Lord  DenmaD. 
'  Ante,  §§  860,  866. 
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deposited  in  the  Tower  of  London,  and  many  of  those  which  used 
to  be  kept  in  the  Bolls  House  and  Chapel,  have  been  removed 
thither,  a  vast  number  of  documents  are  still  lodged  in  the  Stone 
Tower  annexed  to  Westminster  Hall,  in  the  Chapter  House  at 
Westminster,  and  in  the  Carlton  Bide. 

§  1338.  Among  the  records  now  under  the  custody  of  the 
Master  of  the  Bolls,  may  be  enumerated  the  following : — ^All  the 
records  of  the  superior  courts  of  common  law  or  equity,  which 
are  more  than  twenty  years  old ;  the  records,  muniments,  and 
writings  of  the  Marshalsea,  Palace,  and  Peveril  Courts  recently 
abolished;*  the  records  late  in  the  custody  of  the  Queen*8 
Bemembrancer,  including  those  of  the  abolished  offices  of  the 
Pipe,  the  Lord  Treasurer's  Bemembrancer,  the  foreign  Apposer, 
the  Clerk  of  the  Estreats,  the  Surveyor  of  Green  Wax,  and  the 
Clerk  of  the  Nichils ;  the  records  of  the  Augmentation  Office,  the 
King's  Silver  Office,  the  Alienation  Office,  and  the  Chirographer's 
Office ;  records  of  the  Admiralty  Courts ;  the  log-books  of  the 
navy;  various  branches  of  the  correspondence  and  documents  of 
the  Admiralty  and  Navy  Boards;  the  charity  commission  papers; 
various  records  of  forfeited  estates ;  the  French  claim  conunis- 
sion  papers ;  duplicates  of  land  and  assessed  taxes ;  population 
returns;  some  records  relating  to  the  land  revenue;'  many  of 
the  equity  records  of  the  Welch  courts ;  the  fines  and  recoveries, 
and  other  records  of  the  Chester  circuit ;  the  records  of  the  Court 
of  Wards  and  Liveries ;  some  of  the  proceedings  in  the  Star 
Chamber  and  the  Court  of  Chivalry;  the  Pell  records;  the 
records  of  first  fruits  and  tenths ;  Domesday  Book ;  Parliament 
rolls ;  statute  rolls ;  patent  rolls ;  close  rolls ;  some  of  the  surveys 
of  lands  which  formerly  belonged  to  the  Crown;  lieger-books 
and  chartularies  of  the  dissolved  monasteries,  priories,  &c. ; 
and  some  very  valuable  Treasury  papers.^    The  legal  reader  wiQ 

^  12  4k  13  Vict. ,  c.  1 01,  §§  14, 16.     ^  As  to  the  remainder,  see  post,  §  1339. 

*  This  list  is  compiled  from  the  annual  reports  of  the  Deputy-Keeper  of 
the  public  records,  and,  although  not  offered  as  anything  like  a  complete  list, 
it  is  believed  to  be  accurate  so  far  as  it  goes.  Those  who  wish  for  fuller 
information  on  the  subject  are  referred  to  ''the  Handbook  to  the  Publie 
Becords,"  which  was  published  by  the  late  Mr.  F.  S.  Thomas,  in  1853, 
and  was  printed  by  Messrs.  Eyre  and  Spottiswoode.     Besides  the  doooxaentt 
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observe  that  very  many  of  the  doouments  here  alluded  to  are  not 
strictly  reoords ;  but  thia  circumstance  is  rendered  immaterial  by 
the  Act  of  1  &  2  Vict.,  c.  94,  which  provides  that  the  word 
<< records"  in  that  Act  shall  be  taken  to  mean  all  rolls,  records, 
writs,  books,  proceedings,  decrees,  bills,  warrants,  accounts, 
papers,  and  documents  whatsoever  of  a  public  nature,  belonging 
to  her  Majesty,  or,  on  the  14th  of  August,  1838,  deposited  in  any 
of  the  offices  or  places  of  custody  in  the  Act  mentioned.* 

{  1839.  In  addition  to  the  records,  which  are  now  placed  under 
the  control  of  the  Master  of  the  Eolls,  there  are  many  other 
documents  of  a  pvblic  character,  the  custody  of  which  belongs  to 
partictdar  courts  and  offices.  Among  these  may  be  enumerated 
the  records  of  the  Duchy  of  Lancaster,  which  are  at  present 
deposited  in  Lancaster-place,  adjoining  Waterloo-bridge;  the 
records  of  the  Herald's  College,'  most  of  which  will  Be  found 
either  in  the  College  itself  at  St.  Bennet's  Hill,  St.  Paul's,  or  in 
the  Harleian  Library;  the  records  of  the  State  Paper  Office,  the 
repository  for  which  is  in  Duke-street,  St.  James'-park ;  most  of 
the  land  revenue  records,  which  parties  interested  may  inspect  at 
the  "  Office  of  land  revenue  records  and  inrolments  "  in  Spring 
Gardens ;'  the  records  of  baptisms,  marriages,  and  burials  in 
India,^  which  are  deposited  at  the  East  India  House ;  and  the 


enumerated  above,  there  are,  at  the  Beoord  Office,  a  vast  quantity  of  curious 
miBcellaneouB  manuscripts,  minute  books,  indices,  cjdendars,  drc,  which 
were  either  coUected  by  the  late  record  commissioners,  or  by  persona 
employed  in  the  Record  Office,  together  with  many  important  transcripts 
from  the  royal  or  public  archives  of  France,  Normandy,  Belgium,  Saxony, 
Prussia^  Bavaria,  Hambuigh,  Portugal,  Switzerland,  and  Italy.  But  aU 
these  are  merely  deposited  for  convenience  with  the  Master  of  the  Rolls, 
and  are  not  in  official  custody  under  the  Act. 
>  See  §§  20,  and  1  <fe  2. 

2  As  to  these,  see  Hubb.  Ev.  of  Sue.  538 — 566. 

3  See  2  Will  4,  a  1,  §§  15,  20,  22.  Some  of  these  reoords  are  at  the 
Oarlton  Bide,  ante,  §  1338.  The  audited  accounts  of  the  CommiasionerB  of 
Woods  and  Forests  are  now  deposited  as  of  record  in  the  Land  Revenue 
Office,  7^8  Vict,  a  89. 

*  In  Bengal,  from  1713  to  1837 ;  at  Madras,  from  1698  to  1884  ;  in 
Bombay,  from  1709  to  1837  ;  and  at  St  Helena,  from  1767  to  1835. 
See  p.  13  of  Rep.  of  Comma.,  appointed  to  make  inquiries  respecting  non- 
parodiial  registers,  pubUshed  1838. 
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registefs  of  births,  baptisms,  marriages,  and  burials  of  British 
subjects  beyond  seas,  which  have  been  transmitted  from  different 
British  embassies  and  factories  on  the  continent  of  Europe  and 
elsewhere,  and  which  are  now  placed  in  the  registry  of  the  Coq< 
sistory  Court  of  London.* 

§  1839  A.  The  Act  which  has  established  the  New  Court  of 
Probate  contains  several  important  provisions  with  respect  to  the 
custody  and  inspection  of  original  wills,  and  the  inspection  of  the 
calendars  of  the  grants  of  probate  and  administration.  In  the  first 
place,  all  persons  who  heretofore  either  had  jurisdiction  to  grant 
probate  or  administration,  or  had  the  custody  of  the  papers  of  any 
Court  of  Probate,  are  directed,  upon  receiving  a  requisition  under 
the  seal  of  the  New  Court  from  a  registrar,  to  transmit  to  the  place 
specified  in  such  requisition,  "  all  records,  wills,  grants,  probates, 
letters  of  administration,  administration  bonds,  notes  of  adminis- 
tration, court  books,  calendars,  deeds,  processes,  acts,  proceedings, 
writs,  documents,  and  every  other  instrument  relating  exclusively 
or  principally  to  matters  or  causes  testamentary,  to  be  deposited 
and  arranged  in  the  registry  of  each  district  or  in  the  principal 
registry,  as  the  case  may  require,  so  as  to  be  easy  of  reference, 


'  **  These  r^iisters  were  first  received  in  the  registiy  of  the  Consistorial 
Court  of  London,  in  1816,  and  may  be  divided  into  three  classes  : — 1.  Cer- 
tificates of  baptisms  and  marriages,  bearing  the  signatures  of  the  parties  and 
witnesses,  (which,  with  very  few  exceptions,  is  the  case)  and  authenticated 
by  the  British  envoy  or  minister,  as  having  been  performed  in  his  house,  and 
which  have  from  time  to  time  been  sent  through  the  Foreign  Office  to  the 
registiy  of  the  Bishop  of  London.  In  this  class  may  be  included  the  regis- 
ters from  Oporto  firom  1706  to  1802,  and  the  registers  from  the  Cape  of 
Good  Hope,  Gibraltar,  and  Geneva.  These  are  original  books,  in  which 
the  entries  are  signed  by  the  parties,  and  authenticated  by  the  chaplains. 
2.  Transcripts  from  original  registers,  certified  by  the  ministers  of  the 
different  places,  in  the  same  manner  as  the  transcripts  under  the  Act  of 
52  Geo.  3,  o.  146,  for  the  regulation  of  transcripts  deposited  with  the 
registrars  of  the  several  dioceses.  A  book  of  transcripts  also  from  the 
register  kept  at  the  British  embassy  in  Paris,  from  1816  to  1833,  and  con- 
tinued to  the  present  time  ;  and  a  transcript  of  the  registers  of  St  Peten- 
buigh  from  1706  to  the  present  time.  3.  A  book  of  registers,  transmitted 
fix>m  Cronstadt,  which  appear  to  have  been  transcribed,  but  they  are  not 
certified  as  such." — p.  11  of  Bep.  of  Comms.,  cited  in  last  note. 


CHAP.  IV.]  INSPECTION  OP  RECORDS  OF  THE  SUPERIOR  COURTS.   1201 

under  the  control  and  direction  of  the  Court."  *  The  statute  next 
enacts,  that  "  there  shall  be  one  place  of  deposit  under  the  control 
of  the  Court  of  Probate," — which  place  for  the  present  is  fixed 
by  order  of  council  at  No.  6,  Great  Knight  Rider-street,  Doctors* 
Coinmons,*T*-"  in  which  all  the  original  wills  brought  into  the 
court,  or  of  which  probate  or  administration  with  the  wiU  annexed 
is  granted  under  this  Act  in  the  principal  registry  thereof,  and 
copies  of  all  wills  the  originals  whereof  are  to  be  preserved  in  the 
district  registries,  and  such  other  documents  as  the  Court  may 
direct,  shall  be  deposited  and  preserved,  and  may  be  inspected 
under  the  control  of  the  Court  and  subject  to  the  rules  and  orders 
under  this  Act."'  Lastly,  the  judge  of  the  court  is  directed  to 
cause  calendars  of  the  grants  of  probate  and  administration  to  be 
made  and  printed  from  time  to  time,  and  copies  of  these  calendars 
are  to  be  deposited  in  the  district  registries,  the  office  of  her 
Majesty's  Prerogative  in  Dublin,  the  office  of  the  commissary  of 
the  county  of  Midlothian  in  Edinburgh,  and  such  other  offices  as 
the  Court  may  order,  "  and  may  be  inspected  by  any  persoa  on 
payment  of  a  fee  of  one  shilling  for  each  search,  without  reference 
to  the  number  of  calendars  inspected."  ^ 

§  1340.*  With  respect  to  the  records  of  the  Queen's  Courts,  it 
has  been  admitted,  from  a  very  early  period,  that  the  inspection 
and  exempUfication  of  these  documents  are  the  common  right  of 
the  public;  and  this  right  was  extended  by  an  ancient  ordinance 
or  statute*  to  cases  where  the  subject  was  concerned  against 


'  20  &  21  Vict.,  c.  77,  §  89  ;  20  &  21  Vict.,  c.  79,  §  96,  Ir. 

'  See  Gazette  of  4th  Dea,  1867. 

'  20  &  21  Vict.,  c.  77,  §  66  ;  20  &  21  Vici,  c.  79,  §  71,  Ir. 

*  20  &  21  Vici,  c.  77,  §§  67,  68.  See  also  20  &  21  Vict.,  c.  79, 
§§  72,  73,  Ir.    .  *  Gr.  Ev.,  §  470,  in  part  as  to  first  fire  lines. 

'  46  Edw.  3,  which  is  in  these  words  : — '^  Item  prie  la  commune  qe 
oome  recordes  et  qeconqe  chose  en  la  Court  le  Roi  de  reson  devoient  demarer 
illoeqes  pur  perpetud  evidence  de  touz  parties  a  ycely  et  de  touz  ceux  a 
queox  en  nul  manere  ils  atteignent  quant  mestier  lour  fuist,  et  ja  de  novel 
refluent  en  la  Court  nostre  dit  Seignur  de  serche  ou  exemplification  fiure  des 
nnlles  riens  qe  purra  chier  en  evidenoe  encontre  le  Roi  ou  desavantage  de  ly, 
qe  pleire  ordeiner  per  estatut  qe  serche  et  exemplification  soient  futz  as  touz 
gents  de  qecan^  reeorde  qe  les  touche  en  aecun  manere  aiwnbien  de  ee  qe  chiet 
tncojitre  h  Eoi  come  a^Uree  genfz.     R.     Le  Roi  le  voet."     This  enactment  is 

4  H 
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the  Crown.  The  statute  in  question,  however^  and  the  common 
law  on  which  it  is  partly  founded,  simply  relate  to  such  records 
as  are  required  by  the  subject  for  the  purpose  of  being  given 
in  evidence;  and,  consequently,  they  do  not  entitle  a  prisoner, 
who  is  charged  either  with  high  treason  or  felony,  to  a  copy 
of  the  indictment  or  of  any  of  the  proceedings  against  him.^ 
In  most  cases  of  treason,  indeed,  the  accused  must  now  be 
supplied,  ten  clear  days  before  his  trial,  with  a  copy  of  the 
indictment,  but  this  privilege  is  allowed  him  in  consequence 
of  statutes  having  been  passed  for  that  purpose  in  the  reigns  of 
King  William  III.*  and  Queen  Anne.'  Still,  in  ordinary  cases 
of  felony,  including  that  class  of  treasons  which  consists  in 
compassing  the  death  or  personal  injury  of  the  Sovereign,^  the 
accused  is  not,  even  at  the  present  day,  entitled  to  a  copy  of  the 
indictment ;  but  all  that  he  can  claim  as  of  right  is,  to  have  it 
read  slowly  to  him  in  open  court.*  This  rule,  which  is  the  very 
essence   of   injustice,*  fortunately   does    not    extend    to    misde- 


not  printed  in  its  order  in  the  statute  book,  perhaps,  because  it  was  not 
made  till  after  the  dismission  of  the  Knights  of  the  Shire.  It  is,  however, 
cited  as  an  Act  by  Lord  Coke,  3  Bep.,  p.  iv.,  and  was  so  considered  by  the 
Court  on  the  trials  of  Algernon  Sydney  and  Lord  Preston.  See  9  How.  St. 
Tr.  p.  837,  and  12  id.  658 — 663.  It  is  now  printed  in  the  Appendix  to 
9th  YoL  of  the  Stat,  at  large,  p.  45,  quarto  ed. 

^  R  «.  Ld.  Preston,  12  How.  St.  Tr.  658—663 ;  Foster  Cr.  Law,  228, 
229.  ^  7  WilL  3,  c.  3,  §  1. 

^  7  Anne,  c.  21,  §  11,  which  enacts,  that  copies  of  all  indictments  for 
high  treason  and  misprision  of  treason,  ''shall  be  delivered  to  the  party 
indicted  ten  days  before  the  trial,  and  in  presence  of  two  or  more  credible 
witnesses."  This  enactment  is  extended  to  Ireland  by  the  Act  of  17  ^  18 
Vici,  c.  26.     See  also  5  ^eo.  3,  c.  21,  §  1,  Ir. 

'  See  39  <k  40  Geo.  3,  c.  93;  1&  2. Geo.  4,  c.  24,  §  2,  Ir. ;  5  &  eVici, 
c.  51,  §  1.     See  also  ante,  §  875. 

*  R.  V,  Parry,  7  C  &  P.  838,  per  BoUand,  B.  ;  R.  v,  Vanderoomb,  2 
Lea.  C.  C.  711,  712 ;  R.  v.  Cruise,  Ir.  Cir.  R.  674,  per  Torrens,  J. 
Though  this  seems  to  be  the  present  law  in  Lrdand,  it  is  a  curious  &ct>  that 
in  1641,  the  Irish  judges  unanimously  resolved,  that  they  had  no  power  by 
law  to  refuse  to  give  to  the  accused  a  copy  of  the  indictment ;  and  the  Irish 
House  of  Commons  in  the  same  year  declared,  that  judges  ought  not  to 
deny  copies  of  indictments  to  parties  indicted.  See  an  able  note  on  this 
subject  in  1  It.  Cir.  R  375—378.  See  also  Bothe's  case,  Sir  Edw. 
Moore's  Rep.  666. 

'  Mr.  Chitty  observes  on  this  subject,  "It  is  a  remaricable  droumstance 
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meanors  ;  the  common  law,  with  an  inconsistency  which  admits 
of  no  sensible  explanation,  having  vouchsafed  to  parties  liable  to 
fine  and  imprisonment  a  privilege,  which  it  refuses  to  persons  ou 
trial  for  their  lives/  With  respect  to  the  depositions  upon  which 
a  prisoner  has  been  committed  or  held  to  bail,  preparatory  to  his 
being  tried  for  some  indictable  crime,'  he  is  now  entitled  by 
statute^  not  only  to  inspect  them  at  the  trial  without  fee,'  but  also 
to  obtain  copies  of  them  on  payment  of  a  small  sum,  whatever  be 
the  nature  of  the  offence  imputed/ 


that  the  English  law  should  allow  so  much  nicety  to  prevail  with  respect  to 
fonnal  defects  in  the  indictment,  and  yet  afford  the  defendant  so  little 
opportnniiy  of  discovering  them."  1  Chit.  Ciim.  Law,  403.  The  flagrant 
absurdity  of  the  one  rule  caused  the  as  flagrant  injustice  of  the  other. 

'  Lady  Fulwood's  case,  Cro.  Car.  483  ;  1  Chit.  Crim.  Law,  404.  The 
Act  of  60  Geo.  3&1  Geo.  4,  c.  4,  §  8,  enacts,  apparently,  pro  majori  cautd&j 
that  ^'  in  all  cases  of  prosecutions  for  misdemeanors,  instituted  by  the  Attor- 
ney or  Solicitor-General,  in  the  Courts  [of  King's  Bench  at  Westminster  or 
Dublin,  or  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great 
session  or  session  of  gaol  delivery  in  England  or  Ireland],  the  Court  shall,  if 
required,  make  order  that  a  copy  of  the  information  or  indictment  shall  be 
delivered  after  appearance  to  the  party  prosecuted,  or  his  clerk  in  court  or 
attorney,  upon  application  made  for  the  same,  free  from  all  expense  to  the 
party  so  applying  ;  provided  that  such  party,  or  his  clerk  in  court  or 
attorney,  shall  not  have  previously  received  a  copy  thereof."  See  also  7  &  8 
Geo.  4,  c.  53,  §  42. 

^  A  person  who  has  been  committed  for  want  of  sureties  to  keep  the 
peace  cannot  demand  a  copy  of  the  examinations  on  which  the  commitment 
proceeded  ;  Ex  parte  Humphrys,  19  L.  J.,  M.  C,  189  ;  1  L.  M.  <S;  P.  323, 
S.  C.  nom.  B.  t.  Herefordshire,  Js. 

'  6  &  7  Will.  4,  c.  114,  §  4,  enacts,  that  '^  all  persons  under  trial  shall 
be  entitled,  at  the  time  of  their  trial,  to  inspect  without  fee  or  reward,  all 
depositions  (or  copies  thereof)  which  have  been  taken  against  them,  and 
returned  into  the  court  before  which  such  trial  shall  be  had." 

*  11  (k  12  Vict.,  c.  42,  §  27,  enacts,  that  ''at  any  time  after  the  exami- 
nations aforesaid  shall  have  been  completed,  and  &e/ore  the  first  day  of  the 
assizes  or  sessions,  or  other  first  sitting  of  the  Court,  at  which  any  person 
so  committed  to  prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried,  such 
person  may  require  and  be  entitled  to  have  of  and  from  the  officer  or  person 
having  the  custody  of  the  same,  copies  of  the  depositions  on  which  he  shall 
have  been  committed  or  bailed,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  at  the  rate  of  three  halfpence  for  each  folio  of  ninety 
words."  For  the  former  law,  see  6  <k  7  Will,  4,  c.  114,  §  3,  which  although 
repealed  as  to  depositions  taken  before  justices  by  §  34  of  11  <b  12  Vict., 

c   42,  seems  still  to  be  in  force  with  respect  to  coroners.     B.  v.  White, 

4h3 
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§  1341.  It  has  been  doubted  whether  a  person  tried  for  felony 
and  acquitted  is  entitled  to  a  copy  of  the  record  of  his  acquittal, 
for  the  purpose  of  giving  it  in  evidence  in  an  action  for  maliciom 
prosecution.^  This  doubt  has  arisen  in  consequence  of  an  order 
made  by  five  judges  in  the  reign  of  Charles  II.,  for  the  regulation 
of  the  Sessions  at  the  Old  Bailey ;  and  which  directs,  that  *'  no 
copies  of  any  indictment  for  felony  be  given  without  special  order 
upon  motion  made  in  open  court,  at  the  general  gaol  delivery 
upon  motion;*  for  the  late  frequency  of  actions  against  pro- 
secutors, which  cannot  be  without  copies  of  the  indictments, 
deterreth  people  from  prosecuting  for  the  King  upon  just  occa- 
sions."* Now,  it  is  certainly  difficult,  if  not  impossible,  to 
establish  the  legality  of  this  order ;  for  not  only  does  it  appear 
to  be  directly  at  variance  with  the  Act  of  46  Edward  III.,*  but  it 
seems  also  to  be  wholly  inconsistent  with  the  provisions  of 
Magna  Charta,  ^'  nulli  negabimus  vel  differemus  justitiam.'* 
Accordingly,  in  the  case  of  a  prosecution  for  robbery,  evidently 
vexatious,  where  the  prisoner,  after  his  acquittal,  applied  to  Chief 
Justice  Willes  for  a  copy  of  the  indictment,  his  lordship  refused 
to  make  an  order  on  the  subject,  on  the  ground  that  none  was 
necessary;  declaring,  that,  by  the  laws  of  this  realm,  every 
prisoner,  upon  his  acquittal,  had  an  undoubted  right  and  title 


5  Cox,  C.  0.  662,  per  Piatt,  B.  The  Irish  law  is  regulated  by  §  14  of 
14  &  15  Yici,  0.  93,  which  enacts,  that  *^  at  any  time  after  the  examina- 
tions in  any  proceedings  for  an  indictable  offence  shall  have  been  completed, 
and  on  or  before  the  first  day  of  the  assizes  or  sessions  or  other  first  sitting 
of  the  Court  at  which  any  person  committed  to  gaol  or  admitted  to  bail  is 
to  be  tried,  such  person  may  require  and  shall  be  entitled  to  reoeive  from  the 
officer  or  person  having  the  custody  of  the  same,  copies  of  the  depositioDi  <m 
which  ho  shall  have  been  committed  or  bailed,  (or  copies  of  depositioDS  taken 
at  any  inquest  in  case  of  murder  or  manslaughter,)  on  payment  of  a  reason- 
able sum  for  the  same,  not  exceeding  a  sum  at  the  rate  of  three  halfpence  for 
each  folio  of  ninety  words." 

»  Browne  v.  Cumming,  10  B.  &  C.  70.  See  R  v.  Dunne,  Ir.  Cir.  R, 
407,  where  a  prisoner  having  been  convicted,  the  Court  refiised  to  allow  him 
a  copy  of  the  depositions  of  a  crown  witness,  for  the  purpose  of  aasigning 
perjury  upon  them.  ^  Sic 

'  7th  Res.,  cited  in  Kelyng,  3.  The  five  judges  were  Hyde,  C.  J., 
Orlando  Bridgman,  C.  J.,  Twisden,  Tyril,  and  Kelyng,  Js. 

^  Ante,  p.  1201,  n.   C. 
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to  a  copy  of  the  record  of  such  acquittal,  for  any  use  he  might 
think  fit  to  make  of  it ;  and  that,  after  a  demand  of  it  had  been 
made,  the  proper  officer  might  be  punished  for  refusing  to  make 
it  out.* 

§  1342.  This  statement  of  the  law  would  seem  to  be  Bubstan* 
tially  correct,  and  if  so,  the  order  of  the  judges,  confirmed  though 
it  be  by  a  decision  of  Lord  Holt,'  is  illegal;  but,  be  this  as  it  may, 
thus  much  may  be  safely  affirmed ;  first,  that  the  order  does  not 
extend  to  misdemeanors,  but  that  in  such  cases  the  prisoner  has 
an  absolute  right  to  a  copy  of  the  indictment  on  which  he  has 
been  either  acquitted  or  convicted;*  secondly,  that  even  in  cases 
of  felony,  where  the  party  acquitted  brings  an  action  for  mali- 
cious prosecution,  the  judge  at  Nisi  Prius  is  bound  to  receive  in 
evidence  a  true  copy  of  the  indictment,  though  proved  to  have 
been  obtained  without  an  order  ;^  and  lastly,  that,  for  the  purpose 
of  pleading  either  autrefois  acquit,  or  autrefois  convict,  the 
prisoner  is  entitled  to  have  a  copy  of  the  former  record,  whatever 
be  the  nature  of  the  accusation ;  and  if  the  Court  where  he  was 
first  tried  refuses  to  grant  him  one,  the  Queen's  Bench  will 
enforce  his  right  by  mandamus/ 

§  1B43.*  It  is  highly  questionable  whether  the  records  of  inferior 
tribumUs  are  open  to  the  inspection  of  all  persons  without  dis- 
tinction ;  *  but  it  is  clear  that  every  one  has  a  right  to  inspect  and 
take  copies  of  the  parts  of  the  proceedings  in  which  he  is  indi* 
viduaUy  interested.  The  party,  therefore,  who  wishes  to  examine 
any  particular  record  of  one  of  those  courts,  should  first  apply 

*  R.  V.  Brangan,  1  Lea.  C.  C.  2?.     See  also  Doe  v.  Date,  3  Q.  B.  619, 
per  Willianu,  J. 

^  Groenvelt  r.  Barrell,  1  Lord  Baym.  263  ;  Garth.  421,  S.  C. 
'  Morrison  v.  Kelly,  1 W.  BL  385,  per  Lord  Mansfield ;  Evans  v.  Phillips, 
2  SeL  N.  P.  1072,  per  Adams,  B. 

*  Legatt  9.  Tollervey,  14  East,  302  ;   Jordon  v.  Lewis,  id.  305,  n.  ;    2 
Str.  1122,  S.  C. 

*  "BL  V,  Middlesex  Js.,  in  re  Bowman,  5  B.  <b  Ad.  1113. 
'  Gr.  Ev.,  §  473,  in  some  part 

'  R  o.  Chester,  1  Chit  R..  297,  299,  per  Abbott,  C.  J.,  questioning 
Herbert  v.  Ashbumcr,  1  Wils.  297- 
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to  that  court,  showing  that  he  has  some  interest  in  the  docament 
in  question,  and  that  he  requires  it  for  a  proper  purpose/  If  his 
application  be  refused,  the  Court  of  Chancery  or  the  Queen's 
Bench,  upon  affidavit  of  the  fact,  may  send,  by  a  writ  of  certiorari, 
either  for  the  record  itself  or  an  exemplification ;  or  the  latter 
court  will,  by  mandamus,  obtain  for  the  applicant  the  inspection 
or  copy  required.  Thus,  where  a  person,  after  haying  been 
convicted  by  a  magistrate  under  the  game  laws,  had  an  action 
brought  against  him  for  the  same  offence,  the  Court  of  Queen's 
Bench  held  that  he  was  entitled  to  a  copy  of  the  conviction ;  and 
the  magistrate  having  refused  to  give  him  one,  they  granted  a 
writ  of  certiorari,  for  the  mere  purpose  of  procuring  a  copy,  and 
of  thus  enablmg  the  defendant  to  defeat  the  action.'  So,  where 
a  party,  who  had  been  sued  in  a  court  of  conscience  and  had 
been  taken  in  execution,  brought  an  action  of  trespass  and 
false  imprisonment,  the  judges  granted  him  a  rule  to  inspect  so 
much  of  the  book  of  the  proceedings  as  related  to  the  suit  against 
himself.' 

§  1344.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that  the 
Court  of  Queen's  Bench  will  enforce  by  mandamus  the  production 
of  every  document  of  a  ptiblic  nature^  in  which  any  one  of  her 
Majesty's  subjects  can  prove  himself  to  be  interested*  Every 
officer,  therefore,  appointed  by  law  to  keep  records,  ought  to 
deem  himself  a  trustee  for  all  interested  parties,  and  allow  them 
to  inspect  such  documents  as  concern  themselves,  —  without 
putting  them  to  the  expense  and  trouble  of  making  a  formal 
application  for  a  mandamus.*  But  the  applicant  must  show  that 
he  has  some  direct  and  tangible  interest  in  the  documents  sought 
to  be  inspected,  or  the  Court  will  not  interfere  in  his  favour ;  and 
therefore,  if  his  object  be  merely  to  gratify  a  rational  curiosity, 
or  to  obtain  information  on  some  general  subject,  or  to  ascertain 
facts  which  may  be  indirectly  useful  to  him  in  some  ulterior  pro- 
ceedings, he  cannot  claim  inspection  as  a  right  capable  of  being 


*  See  tl,  0.  WHts  &  Berks  Can.  Co.,  3  A.  <k  E.  47  ;   R.  v.  Leioester  Js., 
4  B.  &  C.  892.  '  R.  V,  Midlam,  3  Burr.  1720—1722. 

3  Wilson  V.  Rogers,  2  Str.  1242. 

*  R.  V.  Staflfordshire  Je.,  6  A.  <fc  E.  99,  100,  per  Lord  Denman.       *  Id. 


E  parte  Hutt,  ?  DowL  690,  per  Coleridge,  J. 
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devisee  of  a  rent-charge  on  such  property,'  the  Court  will  grant 
him  a  rule  for  a  mandamus  absolute  in  the  first  instance.  Eveii 
a  freehold  tenant  of  a  manor  has  a  right  to  inspect  the  court 
rolls ; '  though  it  may,  perhaps,  be  doubtful,  whether  he  must  not 
first  show  that  some  suit  is  actually  depending.' 

§  1346.  Again,  the  books  of  a  corporation  are,  at  common  law/ 
regarded  as  public  to  a  certain  extent  ynik  respect  to  its  members, 
but  private  with  respect  to  strangers.  Thus,  on  the  application 
of  a  member,  the  Court  of  Queen's  Bench  will,  in  general,  grant 
a  rule  for  a  limited  inspection  of  the  documents  of  the  corpora- 
tion,' provided  it  be  shown  that  such  inspection  is  requisite  with 
reference  either  to  a  suit  then  instituted,  or  at  least  to  some 
specific  dispute  or  question  depending,  in  which  the  applicant  is 
interested ;  *  but,  even  in  this  case,  the  inspection  will  be  granted 
to  such  an  extent  only  as  may  be  necessary  for  the  particular 
occasion.'  The  rule  appears  to  have  been  sometimes  laid  down 
more  broadly,  and  the  language  ascribed  to  the  Court  in  one  or 
two  cases,  would  almost  lead  to  the  inference,  that  members  of  a 
corporation  have  an  absolute  rightj  whenever  they  think  fit,  to 
inspect  all  papers  belonging  to  the  aggregate  body.'  But  this 
doctrine  is  now  properly  exploded;  the  privilege  of  inspection 
being  confined  to  those  cases  in  which  the  member  of  the  corpo- 
ration has  in  view  some  definite  right  or  object  of  his  own,  and 
to  those  documents  which  would  tend  to  illustrate  such  right  or 
object.'  For  instance,  where  certain  members  of  a  corporation 
applied  for  a  mandamus  to  the  master  and  wardens  to  allow  them 
to  inspect  all  the  documents  of  the  corporation,  alleging  their 


'  Ex  parte  Barnes,  2  Dowl.  N.  S.  20,  per  Wightman,  J. 

'  Addington  v.  Clode,  2  W.  BL  1030  ;  Hobson  v,  Parker,  Barnes,  287, 
cited  by  Bnller,  J.,  in  3  T.  R.  142. 

>  R.  V.  Allgood,  7  T.  R.  74G.  But  see  R  v.  Lucas,  10  East,  235,  and 
R  V.  Tower,  4  M.  <b  Sel.  162. 

^  As  to  the  Statute  Law,  see  post,  §§  1355,  135G. 

*  R.  V.  Beverley,  8  Dowl.  140. 

«  R  V.  Merchant  Tailors*  Co.,  2  B.  &  Ad.  115.  '  Id. 

'  R.  V.  Hostmen  of  Newcastle,  2  Stra.  1223  ;  R  v.  Babb,  3  T.  R  581, 
per  Ashhurst,  J. 

»  R  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  115. 
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borough,  for  the  breach  of  a  by-law  restraming  persons,  not 
fireemen,  from  exercising  trades  within  the  limits,  the  Court  would 
compel  the  corporation  to  allow  the  defendant  to  inspect  the 
by-law,  because  it  must  be  taken  to  have  been  made  for  the 
public  weal,  and  for  the  rule  and  government  of  persons  dwelling 
within  the  borough.' 

§  1348.  The  rules  just  mentioned  apply  with  equal  force  to 
parish  books.  Thus,  parishioners  have  a  right  to  inspect  them 
for  ordinary  parochial  purposes,  as,  for  instance,  if  a  dispute  be 
pending  respecting  the  validity  of  a  rate,^  or  the  like ;  but  they 
are  not,  as  it  seems,  entitled  to  have  access  to  them  for  purposes 
unconnected  with  the  affairs  of  the  parish.'  Thus,  access  to 
parish  books  has  been  refused  to  a  parishioner,  who,  being  sued 
for  a  libel  upon  the  vestry  clerk,  sought  to  inspect  the  books,  for 
the  piirpose  of  enabling  him  to  plead  a  justification.^  So,  a 
parishioner  has  no  right  to  inspect  parish  books,  for  the  mere 
purpose  of  obtaining  information  to  support  his  claim  to  an  estate 
in  the  parish.*  Moreover,  strangers  have  no  right  to  an  inspection 
at  all ;  and  so  strictly  has  this  rule  been  enforced,  that  where  a 
party  brought  an  action  of  trespass  against  parish-officers  for 
entering  his  house  to  distrain  for  poor  rates,  and  the  defendants 
having  averred  in  justification  that  the  house  was  within  the 
parish,  the  plaintiff  took  issue  on  this  fact,  the  Court  held  that,  at 
common  law,  he  could  not  demand  an  inspection  of  the  parish 
books,  though  the  defendants  alleged  that  he  was  a  parishioner, 
for  he  himself  denied  the  allegation.*  However,  in  this  case,  a 
bill  of  discovery  having  been  filed,  the  Court  of  Chancery  ordered 
the  defendants  to  produce  the  rate-books  and  other  parish  docu- 
ments, which  related  to  the  matter  in  question.'    Again,  where 

^  Harrison  v,  Williams,  3  B;  &  C.  162. 

^  Newell  V,  Simpkin,  6  Bing.  565. 

'  May  V.  Gwynne,  4  B.  &  A.  301.  In  R.  v.  Harrison,  2  Sess.  Cas.  490; 
9  Q.  B.  794,  S.  C,  the  Court  refused  to  grant  a  mandamus  for  a  rate-pi^er 
of  a  township  to  inspect  the  appointment  of  overseers  of  the  poor  for  that 
township.  ^  May  r.  Gwynne,  4  B.  ^  A.  301. 

*  R.  V.  Smallpiece,  2  Chit  R.  288. 

•  Burrell  v,  Nicholson,  3  B.  <fc  Ad.  649. 

'  Burrell  v.  Nicholson,  1  Myl.  iz  E.  680. 
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the  inhabitants  of  a  parish  had  indicted  those  of  a  county  for 
non-repair  of  a  bridge,  and  the  question  was,  which  of  the  litigants 
were  Hable  to  repair  it,  the  Court  refused  to  compel  the  prosecutors 
to  allow  the  defendants  to  inspect  the  parish  documents,  which 
related  to  the  repair  of  the  bridge.' 

§  1349.  The  books  kept  by  commissioners  of  sewers  may  be 
mentioned  in  the  same  category  with  parish  books;  that  is, 
strangers  are  not  entitled  to  inspect  them;  and  even  parties 
assessed  to  the  sewers-rate  have  no  general  right  of  inspection, 
but  can  only  claim  access  to  such  entries  and  proceedings  as  have 
reference  to  the  rate  to  which  they  are  themselves  assessed,  and 
to  the  level  where  their  property  is  situated.'  So,  where  a  person 
was  prosecuted  for  practising  physic,  not  being  a  member  of  the 
College  of  Physicians,  nor  having  a  Hcence,  nor  being  a  graduate 
of  either  University,  the  Court  refused  to  grant  him  a  rule  to 
inspect  the  books  of  the  college,  on  the  ground  that  he  was  not  a 
member  of  that  body.*  It  has  been  held,  however,  that  a  bishop's 
register  of  presentations  and  institutions  is  kept  for  the  use  of  all 
persons  claiming  title  to  livings  in  his  diocese;  and,  accordingly, 
where  the  bishop  himself  and  a  private  person  were  adverse 
claimants  of  the  patronage  of  a  particular  benefice,  the  Court 
granted  a  mandamus  to  compel  the  bishop  to  allow  his  opponent 
to  inspect  so  much  of  the  register  as  rdated  to  the  benefice  in 
question.^  So,  a  prebendary  may,  at  all  reasonable  times,  inspect 
such  of  the  charters,  statutes,  injunctions,  and  acts  of  the  Chapter 
as  may  be  necessary  to  establish  or  illustrate  his  rights  concerning 
his  prebend.^ 

1 1350.  On  a  similar  principle,  fundholders  have  been  held 
entitled  to  inspect  and  take  copies  of  such  entries  in  the  deposit 
and  trcmsfer  books  of  the  Bank  of  England,^  or  of  the  East  India 

^  K  fh  Buckingham  Js.,  8  B.  ife  C.  375. 

'  B.  V.  Comm.  of  Sewers  for  Tower  Hamlete,  3  Q.  B.  670.  See  as  to  books 
k^t  by  the  Metropolitan  Board  of  Works,  18  &  19  Vict.,  a  120,  §  61. 

*  R.  «.  Dr.  West,  cited  2  Wils.  240  j  5  Mod.  395,  396,  S.  C. 

*  R.  «.  Bp.  of  Ely,  8  B.  <fc  C.  112  ;  S.  C.  nom.  Finch  v.  Bp.  of  Ely,  2 
M.  ii  Ry.  127.  *  Young  v.  Lynch,  1  W.  BL  27. 

*  Foster  v.  Bank  of  England,  8  Q.  B.  689. 
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Company,  as  relate  to  stock  in  which  tliey  claim  to  be  interested; 
and  merchants  can  demand  access  to  such  of  the  Custam-hom 
books  as  contain  entries  with  regard  to  their  goods.*  The  same 
doctrine  renders  a  limited  inspection  of  any  other  books  and 
documents  a  matter  of  right,  when  they  constitute  the  common 
evidence  of  transactions  between  public  offices  and  private  indi- 
viduals, and  where  the  inspection  is  necessary  to  establish  some 
disputed  claim.'  On  the  other  hand,  access  to  these  books  will 
not  be  granted  in  favour  of  persons  who  have  either  no  interest 
in  them,  or  who  seek  to  inspect  them  for  some  private  object 
unconnected  with  the  purposes  for  which  the  books  are  kept 
For  instance,  where  a  party  brought  a  qui  tam  action  against  a 
postmaster  for  interfering  in  the  election  of  a  member  of  Parlia- 
ment, the  Court  refused  the  plaintiff  a  rule  to  inspect  the  books  of 
the  Post-office,  because  the  suit  did  not  relate  to  any  transaction 
in  that  office,  and  the  applicant  had  no  interest  in  its  books.^ 

§  1351.  In  accordance  with  the  invariable  rule  which  protects  a 
witness  or  party  from  being  compelled  to  furnish  evidence,  that 
may  expose  him  to  a  criminal  charge,*  neither  the  Court  of  Queen's 
Bench,  nor  the  Court  of  Chancery,*  will  ever  oblige  a  person  to 
allow  the  inspection  of  either  public  or  private  documents  in  his 
custody,  where  the  inspection  is  sought  for  the  purpose  of  mpport- 
ing  a  prosecution  against  himself  J    An  information  in  the  nature 

»  Geery  v.  Hopkins,  2  Lord  Raym.  851  ;  7  Mod.  129,  S.  C. 

-  Crew  V,  Saunders,  2  Str.  1005. 

^  See  note  by  Mr.  Nolan  to  R.  v.  Hostmen  of  Newcastle,  2  Stia.  1223, 
where  all  the  older  authorities  on  the  subject  are  collected  and  daasified. 
See  also  R.  r.  King,  2  T.  R  235,  per  Ashhurst,  J.,  as  to  the  assessments  of 
the  land-tax. 

*  Crew  V,  Saunders,  2  Stra.  1005.  See  Atherfold  v.  Beard,  2  T.  R.  610 ; 
Benson  t.  Post,  1  Wils.  240.     See  also  ante,  §  1348. 

*  Ante,  §  1308. 

«  Wigram  on  Discovery,  §§  130—132,  268—270,  285,  et  seq.  In  Loid 
Montague  v,  Dudman,  2  Yes.  Sen.  397,  Lord  Haidwicke  observed,  that  a 
bill  of  discovery  would  not  lie  "  to  aid  the  prosecution  of  an  indictment  or 
information,  or  to  aid  the  defence  of  it."  See  also  Glyn  v.  Honston,  1 
Keen,  329. 

^  R.  V.  PumeU,  1  W.  BL  37  ;  1  Wils.  239,  S.  C.  ;  R  v.  Heydon,  1  W. 
Bl  351  ;  R  V.  Buckingham  Js.,  8  B.  &  C.  375  ;  R  v.  Cornelias,  2  Stra. 
1210 ;  1  WUs.  142,  S.  C.     See  Bradshaw  v.  Murphy,  7  C.  &  P.  712,  sed  qu. 


'  El  p&rte  Bntt,  7  DowL  ( 
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enacts,  that  the  '^marriage  notice  book/*  which  the  superin- 
tendent-registrar  is  bound  to  keep,  shall  be  "  open  at  all 
reasonable  times  without  fee  to  all  persons  desirous  of  inspecting 
the  same;"*  while,  under  the  Act  of  8  &  4  Vict.,  c.  92,  which 
provides  for  the  deposit  of  certain  non-parochial  registers*  in  the 


ID  what  parts  of  the  burial  ground,  and  where  the  whole  of  such  boml 
grounds  is  not  consecrated  for  interment  according  to  the  rites  of  the  united 
Chiurch  of  England  and  Ireland,  whether  in  the  portion  so  consecrated  or 
in  the  portion  not  so  consecrated  the  several  bodies  (the  burials  of  which  are 
entered  in  such  register-books,)  are  buried  ;  and  in  case  such  burial-groimd 
has  been  provided  for  more  than  one  parish,  such  register  shall  be  kept  or 
indexed  so  as  to  facilitate  searches  for  entries  in  such  books,  in  Teaped  of 
bodies  from  the  several  parishes ;  and  such  register-books,  or  copies,  or 
extracts  therefrom  shall  be  received  in  all  courts  as  evidence  of  the  burials 
entered  therein,  and  copies  or  transcripts  of  such  r^gister^books,  verified  and 
signed  by  such  officer  as  aforesaid,  shall  be  from  time  to  time  sent  to  the 
registrar  of  the  diocese,  to  be  kept  with  the  copies  of  the  other  register- 
books  of  the  parishes  within  such  diocese ;  and  the  said  register-books,  so 
far  as  respects  searches  to  be  made  therein  and  copies  and  extraots  to  be 
taken  therefrom,  shall  be  subject  to  the  same  regulations  as  are  provided  bj 
an  Act  passed  in  the  seventh  year  of  King  William  the  Fourth,  intituled  an  Act 
for  Begistering  Births,  Deaths,  and  Marriages  in  England,  so  far  as  such  regula- 
tions relate  to  register-books  of  buriak  kept  by  any  rector,  vicar,  or  curate.** 

»  6  &  7  Will  4,  c.  85,  §  5  ;  7  &  8  Vict.,  c  81,  §§  2,  14,  Ir. 

'  These  registers  consist  of  more  than  seven  thousand  books,  belonging 
to  one  or  other  of  the  following  religious  commimities  : — ^The  foreign  Pto- 
testant  churches  in  England  ;  the  Quakers ;  the  Preebyterians ;  the  Inde- 
pendents ;  the  Baptists  ;  the  Wesleyan  Methodists,  in  their  several  branches  ; 
the  Moravians ;  the  Countess  of  Huntingdon's  connexion  ;  the  Oalvinistic 
Methodists ;  and  the  Swedenborgians.  Besides  these,  a  few  registers  have 
been  deposited,  which  belong  either  to  Koman  Catholic,  Irvingite,  Ing- 
hamite,  Bible  Christian,  New  Jerusalemite,  Unitarian,  or  Scotch  Church 
congregations.  The  registers  transmitted  from  the  foreign  Protestant 
churches  contain  entries  of  births,  baptisms,  marriages,  deaths,  and  burials ; 
and  those  sent  by  the  Quakers  are  registers  of  births,  marriages,  and  deaths. 
The  remaining  books  are  for  the  most  part  registers  of  births  or  baptisms, 
but  there  are  some  registers  of  deaths  or  burials,  and  one  or  two  registers 
of  marriages.  The  dates  of  these  books  range  from  the  middle  of  the  16th 
century  to  the  year  1840.  Most  of  the  registers  were  sent  to  the  registrar- 
general  from  the  minister  of  the  congregation  to  which  they  belonged,  but  a 
valuable  collection  of  these  documents  was  transmitted  from  Dr.  Williams' 
library,  in  Bedcross-street,  and  another  smaller  one  from  the  Wesleyan 
Begistry  in  Paternoster-row.  It  may  be  observed,  that  the  Jews  have 
declined  to  part  with  their  registers,  as  have  also  the  Boman  Catholic  prelates 
in  most  instances.  The  registers,  too,  of  births  and  deaths,  which  are  kepi 
at  the  Heralds'  CoUege,  from  the  year  1747  to  1783  ;  the  records  of  Indian 
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custody  of  the  registrar-generali  every  person  is  entitled,  on 
payment  of  certain  fees,  but  upon  personal  application  only^  to 
inspect  these  registers  and  the  lists  of  the  same/  and  to  have 
certified  extracts  of  such  entries  as  he  may  require.' 

§1355.  Agaiui  the  Municipal  Corporation  Act*  provides,  that 
the  town-clerk*  of  every  borough  shall,  under  a  penalty  of  50i.,* 
allow  any  person  to  peruse,  without  fee,  first,  the  freeman's  roll  at 
all  reasonable  times,^  and  next,  the  list  of  persons,  either  claiming 
to  have  their  names  inserted  in  the  burgess-list,  or  objected  to  as 
not  entitled  to  be  enrolled  therein,  at  all  reasonable  hours  during 


baptisms,  deaths,  and  marriages,  deposited  at  the  India  House ;  and  the 
registers  of  births,  baptisms,  marriages,  and  burials  of  British  subjects 
abroad,  transmitted  to  the  registry  of  the  Consistory  Court  of  London,  are 
excluded  from  the  operation  of  the  Act.  See  Report  of  Commissioners 
appointed  to  inquire  into  the  state,  iSrc,  of  non-parochial  registers,  which 
was  presented  to  Parliament  in  1838. 

'  See  fly-sheet  to  **  Lists  of  Non-parochial  Registers,''  published  by  the 
registrar-general,  pursuant  to  the  Act,  in  1841. 

'  A  list  of  the  non-parochial  registers  in  the  custody  of  the  registrar- 
general,  was  published  in  1841,  and  contains  a  statement — 1,  of  the  num- 
ber marked  on  each  register — 2,  of  the  name  of  the  place  of  worship — 3,  of 
the  denomination  and  date  of  the  foundation — 4,  of  the  name  of  the  last 
minister — 5,  of  the  number  of  the  books  deposited,  and  the  nature  of  the 
entries — and,  6,  of  the  period  over  which  each  register  extends.  Copies  of 
this  list  have  been  sent  to  every  person,  congregation,  or  society,  having  had 
the  custody  of  any  of  the  deposited  registers,  as  also  to  every  superintendent- 
registrar,  and  to  the  registrar-general,  to  be  open  for  inspection  at  the 
respectiye  offices,  without  fee. 

^  §  6  enacts,  that  '*  the  registrar-general  shall  cause  lists  to  be  made  of 
all  the  registers  and  records  which  may  be  placed  in  his  custody  by  virtue  of 
this  Act ;  and  every  person  shall  be  entitled,  on  payment  of  the  fees  herein- 
after mentioned,  to  search  the  said  lists,  and  any  register  or  record  therein 
mentioned,  between  the  hours  of  ten  in  the  morning  and  four  in  the  after- 
noon of  every  day,  except  Sundays  and  Christmas-day,  and  Good  Friday, 
but  subject  to  such  regulations  as  may  be  made  from  time  to  time  by  the 
registrar-general,  with  the  approbation  of  one  of  her  Majesty's  principal 
Secretaries  of  State,  and  to  have  a  certified  extract  of  any  entry  in  the  said 
registers  or  records ;  and  for  every  searoh  in  any  such  register  or  record 
shall  be  paid  the  sum  of  one  HhilliTrg ;  and  for  every  such  certified  extract 
the  sum  of  two  shillings  and  sixpence,  and  no  more." 

"  5  &  6  WilL  4,  c.  76. 

^  See  §  IG,  as  to  the  course  of  proceeding,  if  there  be  no  town  clerk. 

•  §  48.  7  §  6. 
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the  eight  days,  Sunday  excepted,  next  preceding  each  1st  of 
October;^  and  he  is  farther  bound  to  furnish  copies  of  these 
respective  documents,  as  also  a  copy  of  the  burgess-roU,  to  every 
person  requiring  the  same,  on  payment  of  a  reasonable  price.' 
Moreover,  the  treasurer  of  every  borough  must  keep  accounts  of 
his  receipts  and  disbursements,  to  be  open  at  all  reasonable  times 
to  the  inspection  of  any  of  the  aldermen  or  councillors,  who  are  at 
liberty  to  take  copies  or  extracts  from  them;  and  after  such 
accounts  have  been  audited  each  year,  he  must  make  out  a  full 
abstract  of  their  contents,  a  copy  of  which  may  be  inspected  or 
purchased  by  any  rate-payer/  Every  burgess,  too,  is  entitled,  at 
all  reasonable  times,  to  inspect,  and  take  copies  or  extracts  from, 
the  book  in  which  are  entered  the  minutes  of  the  borough  council, 
and  any  order  in  council  for  tjxe  payment  of  any  money/ 

§  1356.  Under  the  Acts  regulating  Joint-stock  Companies," — 
which  now  extend  to  Joint-stock  Banks* — any  person  may  inspect, 
and  Tequire  a  certified  copy  or  extract  of,  any  document  which  is 
kept  by  the  registrar  of  such  companies  ;^  and  every  shareholder 
of  a  company  duly  registered  under  those  Acts  is  entitied,  during 
business  hours,  but  subject  to  such  reasonable  restrictions  as  the 
Company  in  general  meeting  may  impose,  to  inspect  gratis  the 
register  of  shareholders  which  is  kept  at  the  registered  office  of 
the  Company.'  Even  strangers  have  a  similar  right  on  payment 
of  a  small  fee,  and  they,  as  well  as  shareholders,  can  obtain  a 
copy  of  any  part  of  the  register,  if  they  are  prepared  to  pay  six- 
pence for  every  hundred  words  copied.*  Where,  too,  any  Limited 
Company  has  converted  a  portion  of  its  capital  into  stock,  the 
register  of  the  stockholders  is  open  to  inspection  in  like  manner 
as  the  register  of  shareholders  in  other  companies.^'  So,  the 
Companies  Clauses  Consolidation  Act, — ^which  applies  to  every 
joint-stock  company  incorporated  by  statute  since  the  8th  of  May, 


'  §  IV.         '  §§  5, 17,  23.         '  §  93  ;  7  WiU.  4  &  1  Vict,  c.  78,  §  22. 
'  7  WiU.  4  &  1  Yict.,  c.  78,  §  22  ;  5  «b  6  Will  4,  c.  76,  §  60. 

•  19  «b  20  Vict.,  a  47  ;  20  <fc  21  Vict.,  c  14. 

•  20  &  21  Vict,  c.  49,  §  2.      '  19  «t  20  Vict,  c.  47,  §  106,  r.  5, 

•  19  &  20  Vict.,  c,  47,  §  23.  »  id. 
^   20  (fe  21  Vict,  c.  14,  §  7. 
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1845,  for  the  purpose  of  carrjing  on  any  undertaking, — contains 
several  provisions  authorising  parties  interested  to  inspect  and 
demand  copies  of  the  books  and  documents  relating  to  the  com- 
pany's affairs ;  ^  and  the  same  observations  may  be  made  with 

^  8  &  9  Yict.,  c.  16,  §  10,  enacts,  that  '^iu  addition  to  the  register  of 
shareholders,  the  company  shall  provide  a  book  to  be  called  the  'Share- 
holder's Address  Book,'  in  which  the  secretary  shall,  from  time  to  time, 
enter  in  alphabetical  order  the  corporate  names  and  places  of  business  of  the 
several  shareholders  of  the  company,  being  cozporations,  and  the  surnames  of 
the  several  other  shareholders  with  their  respective  Christian  names,  places 
of  abode,  and  descriptions,  so  far  as  the  same  shall  be  known  to  the  com* 
pany ;  and  every  shareholder,  or  if  such  shareholder  be  a  corporation,  the 
clerk  or  agent  of  such  corporation,  may  at  all  convenient  times  peruse  such 
book  gratis,  and  may  require  a  copy  thereof  or  of  any  part  thereof ;  and  for 
every  hundred  words  so  required  to  be  copied,  the  company  may  demand  a 
sum  not  exceeding  sixpence."  §  45  enacts,  that  '^a  register  of  mortgages 
and  bonds  shall  be  kept  by  the  secretary,  and  within  fourteen  days  after  the 
date  of  any  such  mortgage  or  bond,  an  entry  or  memorial  specifying  the 
number  and  date  of  such  mortgage  or  bond,  and  the  sums  secured  thereby, 
and  the  names  of  the  parties  thereto,  with  their  proper  additions,  shall  be 
made  in  such  register  ;  and  such  register  may  be  perused  at  all  reasonable 
times  by  any  of  the  shareholders,  or  by  any  mortgagee  or  bond  creditor  of 
the  company,  or  by  any  person  interested  in  any  such  mortgage  or  bond, 
without  fee  or  reward."  §  63  enacts,  that  "the  company  shall  from  time 
to  time  cause  the  names  of  the  several  parties  who  may  be  interested  in 
[the  general  capital  stock  of  the  company],  with  the  amount  of  the  interest 
therein  possessed  by  them  respectively,  to  be  entered  in  a  book  to  be  kept 
for  that  purpose,  and  to  be  called  the  ^  Register  of  Holders  of  Consolidated 
Stock ;'  and  such  book  shall  be  accessible  at  all  seasonable  times  to  the 
several  holders  of  shares  or  stock  in  the  undertaking."  §§  115,  116,  pro- 
vide, that  '^  accounts  shall  be  kept  by  the  directors,  and  that  the  books  of 
the  company  shall  be  balanced  at  certain  periods.  §  117,  then  enacts,  that 
''  the  books  so  balanced,  together  with  such  balance-sheet  as  aforesaid,  shall 
for  the  prescribed  periods,  and,  if  no  periods  be  prescribed,  for  fourteen  days 
pravious  to  each  ordinary  meeting,  and  for  one  month  thereafter,  be  open  for 
the  inspection  of  the  shareholders  at  the  principal  office  or  place  of  business 
of  the  company ;  but  the  shareholders  shall  not  be  entitled  at  any  time, 
except  during  the  periods  aforesaid,  to  demand  the  inspection  of  such  books, 
unless  in  virtue  of  a  written  order  signed  by  three  of  the  directors."  §  118 
enacts,  that  "the  directors  shall  produce  to  the  shareholders  assembled 
at  Buch  ordinary  meeting,  the  said  balance-sheet,  applicable  to  the  period 
immediately  preceding  such  meeting,  together  with  the  report  of  the  auditors 
thereon,  as  hereinbefore  provided."  §  119  enacts,  that  "the  directors 
shall  appoint  a  book-keeper  to  enter  the  accounts  aforesaid  in  books  to  be 
parovided  for  the  purpose  ;   and  every  such  book-keeper  shall  permit  any 

shareholder  to  inspect  such  books,  and  take  copies  or  extracts  therefrom, 

4i2 
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respect  to  the  Commissioners  Clauses  Act,  and  several  other  Con* 
solidation  Acts  passed  in  1847.'  The  Railway  Clauses  Conso' 
lidation  Act^  which  applies  to  all  railways  authorised  to  be 
constructed  since  the  8th  of  May,  1845,  contains  also  an 
important  provision  on  this  subject,  for  it  enacts,  in  §  107,  that 
every  railway  company  subject  to  that  Act  shall,  if  required, 
transmit  a  copy  of  its  annual  account  of  disbursements  and 
receipts,  duly  audited,  and  free  of  charge,  to  the  overseers  of  the 
poor  of  the  several  parishes,  and  to  the  clerks  of  the  peace  of  the 
counties  through  which  the  railway  shall  pass ;  and  such  accounts 
shall  be  open  to  the  inspection  of  the  public  at  all  reasonable 
hours,  on  payment  of  one  shilling.  An  easy  mode  is  thus 
afforded  of  ascertaining  the  sum  at  which  the  company  should  be 
assessed  to  the  parochial  and  county  rates. 

§  1367.  Again,  the  Copyright  Amendment  Act*  provides, — and 

at  any  reasonable  time  during  the  prescribed  periods,  and  if  no  periods  be 
prescribed,  during  one  fortnight  before,  and  one  month  after,  eveiy  ordinary 
meeting  ;  and  if  he  fail  to  permit  any  such  shareholder  to  inspect  such  books, 
or  take  copies  or  extracts  therefrom,  during  the  periods  aforesaid,  he  shal 
forfeit  to  such  shareholders  for  every  such  offence  a  sum  not  exceeding  fiye 
pounds." 

»  10  <fc  11  Vici,  c.  16,  §§  31,  55,  76,  88—90. 

^  See  Markets  and  Fairs  CL  Act,  10  i&  11  Vict.,  c.  14,  §  50  ;  Gas-works 
CL  Act.  id.  c.  15,  §  38  ;  Water-works  CL  Act,  id.  c.  17,  §  83  ;  Harbours, 
Docks,  and  Piers  CI.  Act,  id.  c.  27,  §  50.  '  8  &  9  Vict,  c.  20. 

^  5  <ir  6  Yict.,  c  45,  §  11,  enacts,  that  ^^a  book  of  registry,  wherein  may 
be  registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copyright  of 
books,  and  assignment  thereof,  and  in  dramatic  and  musical  pieces,  whether 
in  manuscript  or  otherwise,  and  licences  affecting  such  copyri^t,  shall  be 
kept  at  the  Hall  of  the  Stationers'  Company,  by  the  officer  appointed  by  the 
said  company  for  the  purposes  of  this  Act,  and  shall  at  all  convenient  times 
be  open  to  the  insptdion  of  any  person  on  payment  of  one  shilling  for  ererj 
entry  which  shall  be  searched  for,  or  inspected  in  the  said  book  ;  and  that 
such  officer  shall,  whenever  thereunto  reasonably  required,  give  a  copy  of 
any  entry  in  such  book,  certified  under  hU  hand  and  inipresaed  wWh  a  stamp 
of  the  said  company,  to  be  provided  by  them  for  that  purpose,  and  whidi 
they  are  hereby  required  to  provide,  to  any  person  requiring  the  same,  on 
pajrment  to  him  of  the  sum  of  five  shillings  ;  and  such  copies  so  certified  and 
impressed  shall  be  received  in  evidence  in  all  courts,  and  in  all  summary 
proceedings,  and  shall  be  prim&  facie  proof  of  the  proprietorship  or  assign- 
ment of  copyright  or  licence  as  therein  expressed,  but  subject  to  be  rebutted 
by  other  evidence,  and  in  case  of  dramatic  or  musical  pieces,  shall  be  prim4 


'640  Vict,  c.  100,  5  17  ;  6  &  7  Vict,  c.  06,  §  10, 


'  «  11,  20,  23. 


*  lASsi6  Vict.c.  04,S4&. 
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the  introduction  of  any  railway  bill,  or  other  bill  of  a  like  nature; 
and  the  same  statute  enacts,  that  all  persons  interested  shall 
have  liberty  to  inspect,  and  take  copies  of,  or  extracts  from,  these 
documents,  on  payment  of  certain  regulated  fees.  The  provisions 
of  this  Act  have  been  extended  by  several  consolidation  and  other 
Acts  to  the  maps,  plans,  and  sections  of  other  undertakings,  and 
to  the  maps,  plans,  and  sections  of  alterations  proposed  to  be 
made  therein;'  as  also  to  copies  of  the  Special  Acts,  by  which 
particular  companies,  conmiissioners,  or  other  undertakers  have 
been  authorised  to  act.* 

§  1361.  Under  the  Jurors'  Act,  the  churchwardens  and  overseers 
of  every  parish  are  directed  to  make  out  a  list  of  every  person  quali- 
fied to  serve  on  juries,  and  to  allow  such  list  to  be  perused  gratis 
by  any  inhabitant,  at  all  reasonable  times  during  the  first  three 
weeks  of  September;*  while  the  Common  Law  Procedure  Act  of 
1851,  enacts,  that  a  printed  panel  of  the  jurors  summoned,  whether 
common  or  special,  shall,  seven  days  at  least  before  the  sitting  of 
every  court,  be  kept  at  the  sheriflf*s  oflice  for  public  inspection,  and 
that  a  printed  copy  of  such  panel  shall  be  delivered  by  the  sheriff 
to  any  party  requiring  it,  on  payment  of  one  shilling.^ 

§  1862.  Under  the  Act  for  registering  persons  entitled  to  vote  for 
members  of  parliament^  every  person  is  at  liberty,  during  the  fort* 

night  next  after  publication,  to  inspect  gratis  the  lists  of  claimants^ 

-  -       —  — -^ —  —  -  ■  -  - 1 

>  See  Eail  CL  Consol.  Act,  8  &  9  Vict,  o,  20,  §  9  ;  do.  for  SoofcL  id. 
c.  33,  §  9  ;  Watenvorks  CL  Act,  10  <b  11  Vict.,  c.  17,  f  21.* 

-  Comp.  CL  ConsoL  Act,  8  &  9  Vici,  c.  16,  §  161 ;  do.  forScotL  id.  c  17, 
§  166 ;  LandSi  CL  ConaoL  Act,  id.  c.  18,  §  160 ;  do.  for  ScotL  id.  a  19^ 
§  142  ;  Rail.  CL  ConsoL  Act,  id.  c.  20,  §  162  ;  do.  for  ScotL  id.  c.  33,  §  153  ; 
Markets  and  Fairs  CL  Act,  10  &  11  Vict.,  c.  14,  §  58  ;  Gas  Works  CI.  Act, 
id.  c.  15,  §  45  ;  Comm.  CI.  Act,  id.  c.  16,  §  110 ;  Waterworks  CL  Act,  id. 
c.  17,  §  90  ;  Harbours  Docks,  and  Piers  CL  Act,  id.  c.  27,  §  97  ;  Towns 
Improvement  CI.  Act,  id.  c.  34,  §  214  ;  Cemeteries  CL  Act,  id.  c  66,  §  6C  ; 
and  Town  Police  CL  Act,  id.  c.  89,  §  77.  See  9  <fe  10  Vict.,  c.  39,  §  6. 
See  also  9  is  10  Vict.,  c.  3,  §  13,  as  to  plans,  Szo,  of  harbours  and  other 
works  in  Ireland,  constructed  by  Comm.  to  encourage  sea  fisheries. 

»  6  Geo.  4,  c.  50,  §  9. 

*  15  «fe  16  Vict,  c.  76,  {§  106—108  ;  6  Geo.  4,  c.  60,  §  19.  As  to  the 
practice  in  Ireland,  see  16  «fe  17  Vict.^  c.  113,  §§  110 — 112  3*4  WilL  if 
c  91,  §§  8,  14 ;  and  8  <b  9  Vict.,  c;  67,  §  3. 
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the  registers  of  voters,  aiid  the  lists  of  persons  objected  to, 
which  are  made  out  by  the  overseers  and  town-clerks  respectively, 
as  also  to  obtain  written  or  printed  copies  of  these  docoments,  on 
payment  of  a  small  sum.*  So,  after  the  registers  have  been 
revised,  any  person  may  purchase,  at  a  stipulated  price,  from  the 
clerk  of  the  peace,  a  printed  copy  of  the  county  register,  and  from 
the  town-clerk,  a  like  copy  of  the  borough  register;'  and  when 
the  poll-books  have  been  deposited  with  the  Clerk  of  the  Crown 
in  Chancery,  any  party  may  inspect  them,  and,  on  payment  of  a 
reasonable  sum,  obtain  an  office  copy  of  the  whole,  or  of  any  part 
thereof.'  Under  the  same  Act,  every  registered  elector  and  claim* 
ant  may,  between  the  10th  and  31st  of  August,  without  payment 
of  any  fee,  inspect  and  take  extracts  from  any  poor-rate  book,  for 
any  purpose  relating  to  any  claim  or  objection,  made,  or  intended 
to  be  made,  by  or  against  him." 

§  1363.  Under  the  Poor-law  Act,  every  owner  of  property,  or 
his  agent,  and  every  rate-payer,  is  entitled  to  inspect  gratis  the 
rules  sent  by  the  Poor-law  Board  to  the  overseers  of  his  parish,  or 
to  the  guardians  of  his  union,  as  also  to  take  copies  of  such  rules, 
or  to  require  copies  to  be  furnished  to  him,  on  payment  of  a 
trifling  charge.'^  For  seven  days,  too,  before  the  auditing  of  the 
overseers'  accounts,  their  rate-books  are  open,  between  the  hours 
of  eleven  and  three,  for  the  inspection  of  every  person  liable  to  be 
rated  to  the  relief  of  the  poor.' 

§  1304.  Under  the  Highway  Act,  the  surveyors  are  directed  to 
keep  books  of  account,  and  these  books  are  open  at  all  seasonable 
times  to  the  inspection  of  all  inhabitants  rated  to  the  highway 
rate  of  the  parish  or  district,  who  are  also  entitled  to  take  copies 
ot  extracts  from  them  without  fee.'  So  under  the  Acts  regulating 
the  Tumpike-roadSf  the  books  containing  the  oaths,  orders^ 
accounts,  and  proceedings  of  the  trustees^  as  well  as  those  kept 


'  6  &  ?  Vict.,  c.  18,  §§  5,  8, 13,  14,  18,  20  As  to  the  law  in  Ireland, 
see  13  &  14  Vict.,  c  69.  *  §  49.  »  §  95.  *  §  16. 

*  4  &  6  WiU.  4,  c.  76,  §  18.     See  10  «fc  11  Vict ,  a  109,  §§  10,  29. 

«  7  &  8  Vict,  c.  101,  §33.  See  also  17  Geo.  2,  c.  3,  §  3 ;  6  &  7 
Win.  4,  c.  96,  §  5  )  Tennant  t,  Credtdii|  2  Sess.  Ca&  425  ;  and  Tennant  Vi 
BeU,  9  Q.  B.  684.  '  8  &  6  Will  4,  c  50,  §  40. 
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for  registering  mortgages  or  assignments,  may  be  inspected  and 
copied  gratis,  at  all  seasonable  times,  by  the  trustees  or  by  any 
creditor  of  the  tolls ; '  while,  by  the  Act  relating  to  Turnpike- 
trusU  in  South  Wales^  similar  books,  kept  by  the  County  Beads* 
Board,  may  be  inspected  and  copied  without  fee  by  all  members 
of  such  board,  and  of  all  district  boards  within  the  county,  and  by 
every  person  paying  any  rate  by  that  Act  authorised  to  be  made.* 

§  1365.  The  annual  accounts  of  the  Trustees  of  CharUk$i 
which  are  now,  by  virtue  of  the  Charitable  Trusts  Acts  of  1853, 
and  1855,  either  deposited  at  the  office  of  the  Charity  Commis- 
sioners, or  inserted  in  the  books  of  the  local  vestries,  are  open  to 
the  inspection  of  all  persons  at  all  seasonable  hours,  subject  to 
the  regulations  of  the  Board  of  Commissioners ;  and,  moreover, 
any  person  may,  on  payment  of  a  trifling  sum,  require  a  copy  of 
any  such  account  or  of  any  part  thereof.'  So,  the  books  of 
accounts,  which  the  conmiissioners  of  public  batlis  are  directed  to 
keep,  may  be  examined  and  copied  gratis  by  any  commissioner, 
churchwarden,  overseer,  or  ratepayer,  of  the  parish  in  which  the 
baths  are  established."  Similar  clauses  are  inserted  in  the  Act, 
which  now  regulates  the  operations  of  the  Metropolitan  Board  of 
Works.* 

§  1366.  Every  person  is  entitled  to  inspect,  on  payment  of 
a  small  sum,  the  warrants  of  attorney  to  confess  judgment,  the 
cognovits  actionem,  the  judge's  orders  to  enter  up  judgment  by 
consent,  and  the  hills  of  sale  of  personal  chattels,*  which  must  now 
be  filed  in  the  Court  of  Queen's  Bench  within  twenty-one  days 
after  their  respective  execution  or  making ;  as  also  the  books  and 
indexes  relating  to  these  documents,  which  the  officer  of  the  Court 
is  directed  to  keep.'    So,  all  persons,  on  payment  of  one  shilling, 


>  3  Geo.  4,  c.  126,  §§  72,  73 ;  9  Geo.  4,  c.  77,  §  2. 
=  7  &  8  Vict.,  c.  91,  §  71. 
18  &  19  Vict.,  c.  124,  §  44,  amending  §  61  of  16  k  17  Vict,  c  137. 
9  &  10  Vict,  c.  74,  §  14  ;  id.  c  87,  §  5,  Ir. 
18  «fc  19  Vict,  a  120,  §§  61,  185,  198,  199. 
17  k  18  Vict.,  c  36,  §  3 ;  and  c.  56,  §  3,  In 

3  Geo.  4,  a  39,  §§  1,  3,  6 ;  6  &  7  Vici,  c.  66  ;  12  <b  13  Vict,  c.  106, 
§§  136,  137. 


'7*8  Viot,  c.  84,  ^  78,  91. 
'  17  &  18  Vict.,  c  104,  §  277. 


■  17  *  18  Vict,  c.  104,  5  92. 
•■  14  <t  10  Vict.,  c.  78,  §  13. 
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§  1368.  The  mode  of  proving  public  docitments  must  now, 
in  the  second  place,  be  considered.  And,  first,  as  to  legisk- 
tive  Acts.  It  has  already  been  seen  that  public  stcUutes  need  no 
proof,  being  supposed  to  exist  in  the  memories  of  all.*  Still,  for 
certainty  of  recollection,  reference  is  had  to  a  printed  copy,  and  if 
the  accuracy  of  such  copy  be  questionable,  the  Court  will  con- 
sult the  Parliament  roll.^  In  most  of  the  local  and  personal 
Acts  it  was  customary  prior  to  the  year  1851  to  insert  a  clause, 
declaring  that  the  Act  should  be  deemed  public,  and  should  be 
judicially  noticed ;  and  the  effect  of  this  clause  was  to  dispense 
with  the  necessity,  not  only  of  pleading  the  Act  specially,  but  of 
producing  an  examined  copy,  or  a  copy  printed  by  the  printer  for 
the  Crown.'  Since  the  commencement  of  the  year  1851  this 
clause,  however,  has  been  omitted,  the  Legislature  having  enacted 
that  every  Act  made  after  that  date  shall  be  deemed  a  public 
Act,  and  be  judicially  noticed  as  such,  unless  the  contrary  be 
expressly  declared.^  The  simplest  mode  of  proving  those  few  Acts, 
whether  they  be  local  and  personal,  or  merely  private,  which, 
being  passed  before  the  year  1851,  contain  no  clause  declaring 
them  to  be  public,  or  which,  being  passed  since  that  date,  contain 
an  express  clause  declaring  them  not  to  be  public,  is  by  producing 
a  copy,  which,  if  it  purports  to  be  printed  by  the  Queen's  printer, 
need  not  be  proved  to  be  so;  *  or  the  Act  may  be  proved  by  means 
of  an  examined  copy,  shown  on  oath  to  have  been  compared  with 
the  Parliament  roll.*  Where  the  Acts  are  not  printed  by  the 
printers  for  the  Crown,  as  is  sometimes  the  case  with  respect  to 
Acts  for  naturalising  aliens,  for  dissolving  marriages,  for  inclosing 
lands,  and  for  other  purposes  of  a  strictly  personal  character,  an 
examined  copy,  or  a  certified  transcript  into  Chancery,  if  there  be 
one,^  furnishes  the  regular  proof. 

§  13694  Before  leaving  the  subject  of  legislative  Acts,  it  may  be 
observed,  that  the  Statutes  passed  in  Ireland  prior  to  the  Unian  are 


>  Ante,  §  5.  -  R  o.  Jefiiies,  1  Stra.  446. 

'  Woodward  v.  Cotton,  1  C.  M.  <S;  R  44,  47  ;  Beaumont  v.  Mountain, 
10  Bing.  404.  Theso  oases  explain,  and  partially  overrule,  Brett  v,  Bealesy 
M.  <fe  M.  421. 

^  13  &  14  Vict.,  a  21,  §  7.     *  8  «fc  9  Vict.,  a  118,  §  3,  cited  ante,  §  7^ 

»  R  N.  P.  226. 

*  Boos  Barony,  Min.  Ev.  145,  cited  Hubb.  Et.  613. 
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conclufiively  proved  in  any  court  of  Great  Britain  by  producing  a 
copy  of  them  printed  and  published  by  the  printer  for  the  Crown; 
and,  in  like  manner,  the  copies  of  the  statutes  of  England  and  of 
Great  Britain,  which  have  been  printed  and  published  by  the 
government  printer,  are  receivable  as  conclusive  evidence  in  any 
court  in  Ireland.' 

§  1370.  It  has  been  akeady  remarked,  that  the  statute  or 
written  laio  of  any  foreign  nation  cannot  be  proved  in  English 
courts  of  justice,  by  the  production  of  a  copy  of  the  law,  how- 
ever well  authenticated;  but  that  in  all  cases  it  is  necessary 
to  call  some  person,  skilled  in  the  foreign  law,  to  prove  the 
existence  and  meaning  of  the  statute  or  code  on  which  reliance 
is  placed.' 

§  1371.  Acts  of  state  may  be  proved  in  various  ways,  according 
to  the  nature  of  the  document.  Thus  a  royal  proclamation  may 
be  proved,  by  producing  either  the  original,  or  a  copy  purporting 
to  be  printed  by  the  printer  to  the  Crown,'  or  an  examined  copy, 
or  the  Gazette  in  which  it  has  been  inserted ;  *  for,  as  before 
stated,*  it  seems  that  the  Courts  are  bound  to  take  judicial  notice 
of  the  Gazette,  without  any  proof  whence  it  came,  or  by  whom  it 
was  printed.  Again,  British  treaties  may  be  proved,  by  producing 
either  the  originals,  or  copies  exemplified  under  the  Great  Seal, 
or  examined  copies,  or  copies  coming  from  the  government  press ; 
but,  in  this  last  case,  it  may  be  doubtful  whether  the  Courts  would 
be  satisfied,  without  proof  that  the  copy  was  actually  printed  by 
the  printer  for  the  Crown.     Charters,  letters-patent,^  grants  from  the 


^  41  Geo.  3,  c.  90,  §  9.  It  is  prestuned  that  this  §  would  be  satisfied  hf 
producing  a  copy  which  puj^wrted  to  be  printed  by  the  government  printeri 
without  proof  that  it  was  actually  so  printed.  The  words  however,  in  their 
strict  sense,  do  not  admit  of  this  construction,  and  the  evil  is  not  remedied 
by  the  Docum.  Evid.  Act,  8  <fc  9  Vict.,  c,  113,  cited  ante,  §  7.  See  Wood- 
ward V.  Cotton,  1  C.  M.  &  R  48. 

-  Ante,  §§  1280,  1281. 

»  8  &  9  Vict.,  c.  113,  §  3,  cited  ante,  §  7. 

*  R  17.  Holt,  5  T.  R  436.  '  Ante,  §  13* 

*  As  to  proof  of  patents  of  inventions,  see  15  6^  IG  Vict.,  c  83^  §  2,  and 
16  &  17  Vict.,  c.  115,  §§  4  &  5,  cited  ante,  p.  12,  n.  3: 
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Croicfiy  pardons,  and  commissions^  will  be  most  conveniently  proved 
by  the  production  of  the  originals  under  the  Great  Seal,  the 
Privy  Seal,  or  the  Boyal  Sign-manual ;  but  as  these  are  matters  of 
public  record/  they  might  also,  as  it  seems,  be  proved  by  exem- 
plifications under  the  Great  Seal,  or  by  examined  copies. 

§  1372.  AMproclamationSy  treaties,  and  other  acts  ofstaie  of  any 
Foi'eign  State  or  of  any  British  Colony,  may  be  proved  either  by 
examined  copies,  or  by  copies  purporting  to  bear  the  seal  of  the 
state  or  colony  to  which  they  respectively  belong.*  In  one  case, 
where  a  book  was  tendered  in  evidence,  which  purported  to  be  a 
collection  of  treaties  concluded  by  America,  and  was  declared  to  have 
been  published  by  authority  there,  as  a  regular  copy  of  the  archives 
in  Washington ;  and  it  was  further  proposed  to  prove,  by  the 
American  minister  resident  at  this  court,  that  the  book  was  the 
rule  of  his  conduct ;  Lord  EUenborough  rejected  the  evidence, 
observing  that  he  would  not  have  admitted  a  book  of  Spanish 
treaties,  though  proved  to  have  been  printed  by  the  King's  printer 
in  that  country.' 

§  1373.  The  Documentary  Evidence  Act,  as  already  observed, 
renders  copies  of  the  Journals  of  either  House  of  Parliament 
admissible  in  evidence,  provided  ihey  purport  to  be  printed  by  the 
printers  to  either  House  ;  and  it  is  not  necessary  to  prove  that 
the  copies  were  in  fact  so  printed.* 

§  1374.  The  Articles  of  War,  both  in  the  land  and  marine  ser- 
vice, being  emanations  respectively  from  the  Crown  aud  the 
Admiralty  under  the  statute  law,  must,  like  public  Acts  of  Par- 
liament, be  judicially  noticed;'  but,  in  order  to  instruct  the 
Court,  a  copy,  purporting  to  be  printed  by  the  Queen's  printer,  or, 
in  the  case  of  the  marine  service,  a  copy  certified  under  the  hand 
of  the  Lord  High  Admiral,  or  under  the  hands  of  any  two  or  more 
of  the  commissioners  for  executing  his  office,  should  be  produced.' 


»  2  BL  Com.  346.  '  14  &  15  Vict,  c.  99,  §  7,  cited  ante,  §  9. 

'  Richardson  v,  Anderson,  1  Camp.  65  n.  a. 

^  8  <fc  9  Vict.,  0.  113,  §  3,  cited  ante,  §§  7,  8.  *  Ante,  §  5. 

*  R  V.  Withers,  cited  by  BuOer,  J.,  in  R  «.  Holt,  5  T.  R  446.     Sc# 


M  A  6  Will  4,  c.  76,  §  3,  cited  ante,  §  C. 
'  Bm  4  A  6  Will.  4,  o.  76,  §  18.  '  12  <t:  13  Vict,  ■ 

:0  t  11  Vict,  c  109,  §5  7,  14,  IB. 
is  9  Vict,  0.  tl3,  §  1,  cited  ante,  §  7. 
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and  it  is  expressly  enacted  in  the  new  Poor-law  Act,  that  if  the 
documents  purport  to  be  sealed  or  stamped  with  the  Commis- 
sioners' seal,  the  genuineness  of  the  seal  need  not  be  proTed.' 
The  orders  of  the  Irish  Poor-law  Commissioners,  both  late  and 
present,  may  be  proved  by  producing  the  originals  or  copies, 
purporting  to  be  sealed  or  stamped  with  the  seal  of  the  board; 
^'  but  no  such  order  or  copy  thereof  shall  be  valid,  or  have  any 
force  or  effect,  unless  the  same  shall  be  sealed  or  stamped  as 
aforesaid." '  The  orders,  too,  of  the  present  Poor-law  Commis- 
sioners for  Ireland  must  further  purport  to  be  signed  by  at  least 
two  of  the  commissioners,  or  by  the  chief  commissioner,  or,  in  his 
absence,  by  the  assistant  commissioner ;  and,  in  either  of  the  last 
two  cases,  they  must,  if  made  prior  to  the  11th  of  April,  1856/ 
have  been  countersigned  by  the  secretary  to  the  commissioners/ 

§  1376.  The  judges  have  promulgated  a  rule,  which  must 
not  be  lost  sight  of  in  any  case  where  an  original  record  is 
required  to  be  produced  at  the  trial.  The  rule  is  in  these  words : 
*'  No  subpoena  for  the  production  of  an  original  record  shall  be 
issued,  unless  a  rule  of  Court  or  the  order  of  a  judge  shall  be  pro- 
duced to  the  officer  issuing  the  same,  and  filed  with  him,  and 
unless  the  writ  shall  be  made  conformable  to  the  description  of 
the  document  mentioned  in  such  rule  or  order."  * 

§  1377.  The  general  records  of  the  realm,  which  are  placed 
under  the  custody  of  the  Master  of  the  Bolls,  may  be  proved 
by  copies  purporting  to  be  certified  by  the  deputy-keeper  of  the 
records,  or  one  of  the  assistant  record-keepers,  and  to  be  sealed 
or  stamped  with  the  seal  of  the  Record  Office ; '  and  in  cases 

'  10  &  11  Vict.,  c.  109,  §  5. 

2  1  &  2  Vict.,  c.  56,  §  121  ;  10  &  11  Vict.,  c.  90,  §  3,  Jr. 

'  When  the  office  of  secretary  was  abolished  by  19  &  20  Vict,  c.  14. 

*  10  &  11  Vict.,  c.  90,  §  18,  It. 

*  Beg.  Gen.,  H.  T.,  1853,  r.  32;  1 K  ibB.  App.  ix.  See  as  to  fbnnermles 
on  the  same  subject,  R^.  Gen.,  R  T.,  11  Vict.,  2  Ex.  R.  394  ;  11  Q.  B.  876 ; 
and  6  Com.  B.  424  ;  and  Beg.  Gen.  3rd  Not.  1851,  2  L.  M.  ^  P.  556. 

^  1  <fe  2  Vict.,  c.  94,  §  12,  enacts,  that  <<  the  Master  of  the  Bolls  or  deputy- 
keeper  of  the  records  may  allow  copies  to  be  made  of  any  records  in  the 
custody  of  the  Master  of  the  Bolls,  at  the  request  and  costs  of  any  penoo 
desirous  of  procuring  the  same  ;   and  any  copy  so  made  shall  be  examined 


'  See  as  to  decrees,  B.  N.  P.  234,  235  ;  as  to  bills  and  aoswen,  Ewer  v. 
AmbroM,  4  B.  A  C.  26  ;  u  to  dapositiona  in  Clutacery,  HigMeld  v.  Peake, 
M.  AU.  100  ;  as  to  afSdavits,  Datim  v.  Daviea,  9  C.  ft  P.  262  ;  Gurin  v. 
CiRoll,  10  Ir.  Law  R.  323  ;  aa  to  rules  of  court,  Selbjr  r.  HarnB,  1  Lord 
BaTin.  745  ;  Duncan  v.  Soott,  I  Camp.  102. 
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might  lead  to  the  mutilation  or  loss  of  valuable  documents, — ^they 
may  also  be  proved  by  means  of  copies.^  Of  these,  there  are /okt 
hinds :  viz.,  exemplifications  under  the  Great  Seal ;  exemplifica- 
tions under  the  seal  of  the  particular  court  where  the  record 
remains ;  office  copies ;  and  examined  copies.' 

§  1379.  One  or  other  of  these  copies  will  alwajrs  be  admissible 
in  lieu  of  the  original  record,  excepting  in  two  cases : '  first,  if  issue 
has  been  joined  on  a  plea  or  replication  of  nut  tiel  record^  in  some 
cause  in  a  court  to  which  the  disputed  record  belongs;^  and 
secondly,  if  a  person  is  indicted  for  perjury  in  any  affidavit, 
deposition,  or  answer,  or  for  forgery  with  respect  to  any  record.' 
In  either  of  these  cases,  the  original  document  must  be  actually 
produced.  On  a  trial,  too,  for  perjury,  the  signatures  of  the 
defendant,  and  of  the  person  whose  name  is  attached  to  the  jurat, 
must  be  proved;  *  after  which  the  Court  will  presume  that  the  oath 
was  duly  administered.^  For  the  purpose  of  insuring  the  pro- 
duction of  the  original  record,  application  should  be  made  to  the 
court  to  which  it  belongs,  or  to  a  judge  in  vacation,  who  will  make 
the  necessary  order.* 

§  1380.  Where  an  issue  is  raised  as  to  the  existence  of  a  record^ 
which  does  not  belong  to  the  same  courty  the  proof  must  be  by  an 


'  Ante,  §  409.     Post,  §  1436.  «  B.  N.  P.  226—228. 

'  As  to  a  possible  third  case,  see  ante,  §  1303.  *  2  Ph.  Ev.  129. 

*  B.  N.  P.  239  ;  R.  v.  Morris,  2  Burr.  1189  ;  B.  v.  Benson,  2  Camp.  608; 
E.  r.  Spencer,  By.  <&  M.  97  ;  Crook  v,  Dowling,  8  Doug.  77  ;  Stratford  v. 
Greene,  2  Ball  ^  Beat  296  ;  Garvin  v.  Carroll,  10  Jr.  Law  K  330,  per 
Crampton,  J.  ;  Lady  Dartmouth  v.  Roberts,  16  East,  340,  per  Lord  EUen- 
borough  and  Le  Blanc,  J.  In  this  last  case  the  judges  intimated  an  opinion, 
that  the  same  strictness  was  necessary  in  actions  for  malicious  prosecution ; 
but  this  would  seem  to  be  a  mistake.  See  B.  N.  P.  13;  Purcell  v,  M'Namaia, 
1  Camp.  200.  ^  See  cases  cited  in  last  note. 

^  R.  V.  Spencer,  1  C.  <k  P.  260,  per  Abbott,  C.  J.  ;  R  v.  Turner,  2  C.  <fe 
Kir.  732,  per  Erie,  J. 

^  See  ante,  §  1376  ;  Crook  v.  Dowling,  3  Doug.  77,  per  Lord  Mansfield  ; 
Bastard  v.  Smith,  10  A.  <&  £.  214  ;  Bentall  v.  Sydney,  id.  164.  The 
application  to  the  Court  of  Chancery  for  leave  to  take  an  answer  off  the  file, 
in  order  to  prosecute  the  defendant  for  perjury,  will  be  granted  as  a  matter 
of  right.  Stratford  v,  Greene,  2  Ball  is  Beat.  294  ;  Keinan  r.  Boylan,  1 
Sch.  &  Let  232. 
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exemplification  under  the  Great  Seal ;  in  order  to  obtain  whicli,  if 
the  record  does  not  belong  to  the  Court  of  Chancery,  a  literal 
transcript  of  it  must  be  removed  thither  by  certiorari ;  for  that  is 
the  centre  of  all  the  courts,  and  there  the  Great  Seal  is  kept  An 
exemplification  will  then  be  transmitted  by  mittimus  out  of 
Chancery,  to  the  court  in  which  the  cause  is  pending.'  This 
seems  to  be  the  proper  mode  of  proof,  where  the  existence  of 
a  judgment  of  one  of  the  superior  courts  is  put  in  issue  in  any 
County  Court.' 

§  1381.  When  the  existence  or  contents  of  the  record  are  not 
directly  in  iidue,  it  may,  at  common  law,  be  always  proved  by  the 
second  kind  of  exemplification,  though  practically  recourse  is 
seldom  had  to  this  medium  of  proof,  where  the  record  belongs  to  one 
of  the  superior  courts.  Both  species  of  exempliftcationa  are  proved 
hy  mere  production^  as  the  judges  are  bound  to  take  judicial  notice 
of  the  seals  attached  to  them ; '  and  they  are  deemed  of  higher 
credit  than  examined  copies,  being  presumed  to  have  undergone 
a  more  critical  examination.^  Indeed,  an  exemplification  under 
the  Great  Seal  is  itself  considered  a  record  of  the  highest  validity,* 

§  1382.  An  office  copy  of  a  record,  by  which  is  meant  a  copy 
authenticated  by  a  person  intrusted  with  the  power  of  furnishing 
copies,  is  admitted  in  evidence  upon  the  credit  of  the  officer  with- 
out proof  that  it  has  been  actually  examined,  and  is  regarded  as 
equivalent  to  the  record  itself,  when  it  is  tendered  as  evidence  in 
the  same  courts  and  in  the  same  cause;  but  at  common  law,  such 
copy  must  be  proved  to  be  correct,  if  it  be  produced,  either  in 
another  court,  or  even  in  the  same  court  in  another  cause.* 
Whether  an  issue  out  of  Chancery  can  be  considered  as  a  pro* 
ceeding  in  that  Court,  so  that,  on  the  trial  at  Nisi  Prius,  office 
copies  of  former  Chancery  records  in  the  same  cause  may  be 


*  B.  N.  P.  226  b ;  Hewson  v.  Brown,  2  Buir.  1034. 

«  Winaor  v.  Dunford,  12  Q.  B.  603. 

»  Ante,  §  6.  *  B.  N.  P.  226  b,  228.  •  Id. 

'  Ben  V.  Fnlford,  2  Buir.  1179,  per  Lord  Mansfield  ;  Jack  v.  Eieman, 
2  Jebb  &  Sym.  231,  237,  238,  per  Buahe,  C.  J.  ;  Barron  v.  Daniel,  Cr.  & 
Diz,  Abr.  Cas.  283,  per  Doberty,  C.  J. 

4  K 
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admissible  in  evidence,  is  a  question  on  which  the  authorities  are 
diametrically  opposed ;  ^  but  no  doubt  seems  to  be  entertained,  tbat 
on  the  trial  of  a  cause  issuing  out  of  one  of  the  common-lav  conrts, 
the  judge  at  Nisi  Prius  will  be  considered  to  all  intents  as  acting 
under  the  authority  of  that  court,  and  consequently  will  be  bound 
to  receive  all  ofi^e  copies  which  would  be  admissible  in  the  cause 
before  the  court  above.' 

§  1383.  So  strictly  has  the  general  rule  rejecting  office  copies, 
excepting  in  the  same  cause  and  court,  been  enforced,  that  where 
an  action  was  brought  in  the  Queen's  Bench  against  a  sheriff 
for  a  false  return  to  a  writ  of  fieri  facias,  the  Court  would  not 
allow  the  plaintiff  to  put  in  office  copies  of  the  writ  and  return, 
though  the  original  cause  was  in  that  court.'  Where,  however, 
an  office  copy  of  an  affidavit  was  admitted,  under  a  judge's  order, 
to  be  a  true  copy,  it  was  allowed  to  be  used  against  the  party 
making  the  admission.^  It  is  true  that  several  cases  may  be 
cited  in  which  the  Courts  appear,  at  first  sight,  to  have  relaxed 
the  above  rule  in  favour  of  office  copies  of  affidavits  filed  of 
record,'  and  of  answers  in  Chancery;*  but,  on  narrowly  examin- 
ing these  authorities,  it  will  be  found  that  the  distinction 
between  office  and  examined  copies  was  not  taken,  and  that  the 
real  point  disputed  in  each  of  the  cases  was,  whether  any  copy 
was  admissible  in  lieu  of  the  original. 

§  1384.  The  rule  that  office  copies  are  inadmissible,  excepting 

*  The  negative  of  this  proposition  was  held  by  Best,  C.  J.,  in  Bumand  «. 
Nerot,  1  C.  (b  P.  578  ;  the  affirmative  by  littledale,  J.,  in  Higfafield  v. 
Peake,  M.  ib  M.  109. 

'  Jack  V,  Eieman,  2  Jebb  &  Sym.  238,  per  Bnshe,  0.  J.  ;  R  v.  Jdliffe, 
4  T.  R  292,  per  Buller,  J.  ;  Anon.,  Arm.  Maa  &  Og.  310,  per  Brady,  C.  B. 
'  Pitcher  v.  King,  1  C.  &  Eir.  655,  per  Lord  Denman. 

*  Davies  v,  Dayies,  9  0.  &  P.  252,  per  Gumey,  B. 

*  Wightwiok  V,  Banks,  Forrest,  153 ;  Casbum  v.  Beid,  2  Moore,  60  ; 
Croke  v,  Dowling,  B.  N.  P.  14.  This  last  case  is  more  fully  reported  in 
3  Dong.  75,  as  Crook  v,  Dowling,  and  nothing  is  there  said  about  tiie  copy 
being  an  office  copy. 

'  Salter  v.  Turner,  2  Gamp.  87  ;  Siuddy  v.  Sanders,  2  D.  dr  By.  347. 
In  this  last  case  reference  is  made  to  Hennell  v.  Lyon,  1  B.  dr  A.  182,  as  a 
strictly  analogous  decision,  but  there  an  examined  copy  was  produced. 
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in  the  court  and  cause  to  which  the  record  appertains,  applies  only 
to  such  copies  as  are  made  by  an  officer  having  no  other  authority 
to  make  them  than  a  rule  of  court  established  for  the  convenience 
of  suitors ;  for,  if  the  officer  is  bounds  either  at  common  law,  or  by 
statute,  to  famish  copies,  they  will  generally  be  admitted  in  all 
courts  alike.'  For  instance,  a  chirograph,  which  is  an  office 
copy  of  a  fine,  is  admissible  as  evidence  of  a  fine  in  all  courts, 
because  it  was  the  duty  of  the  officer  to  deliver  such  copies  to  the 
parties  whose  titles  were  concerned ;'  but  if  it  be  necessary  to 
show,  what  is  now  under  almost  all  circumstances  conclusively 
presumed,'  namely,  that  the  fine  has  been  levied  with  proclama- 
tions, these  cannot  be  proved  by  office  copies,  because  the 
chirographer  was  not  appointed  by  the  statutes  to  copy  the 
proclamations.^  Again,  the  rules  of  the  superior  common-law 
courts  may  be  proved  in  any  court  by  the  production  of  an  office 
copy,  for  such  copies  are  given  out  by  the  officer  in  the  usual 
course  of  his  business.'  So,  a  document  delivered  out  by  the 
registrar  of  the  Court  of  Chancery  as  an  order  of  that  court,  need 
not  be  compared  with  any  book  of  the  orders  of  the  court,  but  will 
be  regarded  in  the  light  of  an  original.' 

§  1385.  The  Act  of  12  &  13  Vict.,  c.  109,  has  facilitated  the 
proof  of  all  records  and  documents  belonging  to  the  common-law 
side  of  the  Court  of  Chancery,  by  making  office  copies  admissible 
in  evidence ;  and  after  enacting,  in  §  11,'  that  a  seal  shall  be 
provided  for  the  Court  of  Chancery,  which  shall  be  called  the 
Chancery  Common-law  Seal,  and  shall  be  judicially  noticed,  it 
goes  on  to  enacti  in  §  13,'  that  every  document  sealed  with  this 


^  B.  N.  P.  229  ;  Black  v.  Lord  Braybrook,  2  Stark.  R  12—14  ;  Appleton 
V.  Lord  Braybrook,  6  M.  <k  SeL  37—39.     See  5  <!?  6  WiU.  4,  o.  82,  §  4. 

2  B.  N.  P.  229. 

3  11  <b  12  Vict.,  0.  70,  §§  1,  3,  cited  ante,  §  63. 

<  B.  N.  P.  229,  230  ;  Doe  v.  Bluck,  6  Taunt.  485. 

^  Selby  V.  Harris,  1  Lord  Raym.  745 ;  Duncan  v,  Scott,  1  Camp.  102, 
per  Lord  EUenborough  ;  Streeter  v.  Bartlett,  6  Com.  B.  562,  564  ;  Jack  v. 
Kieman,  2  Jebb  &  Bym.  233,  per  Perrin,  J.  Ab  to  the  mode  of  proving 
the  general  rulee  of  inferior  courts,  see  post,  §  1425. 

'  Mayor  of  Ladlowv.  Charlton,  9  C.  &  P.  242,  246,  247,  per  Gumey,  B. 

'  Cited  ante,  p.  9,  n.  4. 

'  The  precise  words  are  as  follows  : — ^*  And  be  it  enacted  that  every  office 
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seal,  and  purporting  to  be  a  copy  of  any  record  or  document  of 
any  description^  shall  be  deemed  to  be  a  true  copy,  and  shall, 
without  further  proof,  be  admitted  in  evidence  before  all  courts 
and  persons,  in  like  manner  and  to  the  same  extent  and  effect  a& 
the  original  record  or  document  would  be  admissible,  as  well  for 
the  purpose  of  proving  the  contents  of  such  record  or  document, 
as  of  proving  that  such  record  or  document  belongs  to  the  Court 
of  Chancery,  but  not  further  or  otherwise.  Although  the  Ian* 
guage  here  employed  is  of  the  most  general  character,  apparently 
including  the  copy  of  *^  any  record  or  document  of  any  descrip- 
tion,'* the  Legislature  obviously  intended  that  the  Chancery 
Common-law  Seal  should  only  be  attached  to  copies  of  such 
records  and  documents  as  belong  to  the  common-law  side  of  the 
Court  of  Chancery,  and  as  are  filed  or  deposited  in  the  Petty  Bag 
Office.  The  Orders  in  Chancery,  made  in  pursuance  of  the  Act, 
place  this  matter  in  a  clear  light ;  for  they  direct  that  the  Clerk 
of  the  Petty  Bag  is  to  have  the  custody  of  the  seal,  and  is  to 
employ  it  in  sealing  such  documents  as  are  by  the  Act  authorised 
to  be  sealed  therewith. 

§  1386.  It  would  be  no  easy  matter  to  enumerate  all  the  records 
and  documents  which  are  deposited  in  the  Petty  Bag  Office,  and 
which  may  now,  under  §  13  of  the  Act,  be  proved  by  office  copies ; 
but  among  the  most  important  may  be  mentioned  the  Parliament 
pawns,  that  is,  the  list  of  writs  issued  on  calling  new  Parliaments 
from  the  time  of  Henry  VII. ;  the  returns  of  Members  to  Par- 
liament from  the  date  of  the  Bestoration ;  a  few  qualifications  of 

copy  issued  from  the  Petty  Bag  Office  shall  be  sealed  with  the  said  Ghanoory 
Common-law  Seal  for  the  time  being  ;  and  every  document  sealed  with  sndi 
seali  and  purporting  to  be  a  copy  of  any  record  or  other  document  of  any 
description,  shall  be  deemed  to  be  a  true  copy  of  such  record  or  other 
document,  and  shall,  without  further  proof,  be  admissible  and  admitted  and 
received  in  evidence,  as  well  before  either  House  of  Parliament  as  abo 
before  any  committee  thereof,  and  also  by  and  before  all  courts,  tribonals, 
judges,  justices,  officers,  and  other  persons  whomsoever,  ia  like  manner  and 
to  the  same  extent  and  effect  as  the  original  record  or  other  document  would 
or  might  be  admissible  or  admitted  or  received,  if  tendered  in  evidence,  am 
well  for  the  purpose  of  proving  the  contents  of  such  record  or  other  document 
as  also  proving  such  record  or  other  document  to  be  a  record  or  document  of 
or  belonging  to  the  said  Court  of  Chancery,  but  not  Airther  or  otherwise.'' 
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§  1888.  Although,  in  Ireland,  the  officers  of  the  superior  courls 
are  authorised,  if  not  required,  by  statute,*  to  furnish  office  copies 
of  the  proceedings  of  such  courts,  these  copies,  with  one  statutory 
exception,  seem  to  be  admissible  in  evidence  only  in  the  same 
cause  and  the  same  court;  the  judges  apparently  considering,  that 
the  Legislature  did  not  intend  to  effect  such  an  innovation  in 
the  law  of  evidence,  as  would  be  introduced,  if  office  copies  of 
all  the  records  of  the  superior  courts  were  rendered  universally 
admissible.'  The  exception  just  stated  is  founded  on  the  Act  of 
14  &  16  Vict.,  c.  57,  which,  by  §  107,  enacts  that  in  every  pro- 
ceeding before  the  court  of  the  assistant  barrister,  or  of  the  judge 
of  assize  upon  appeal,  an  office  copy  of  any  judgment,  decree,  or 
order,  made  by  or  before  any  court  of  law  or  equity  in  Ireland, 
certified  to  be  a  true  copy  by  the  proper  officer  of  such  court, 
shall,  upon  proof  of  such  officer's  handwriting,  be  deemed  and 
taken  as  prima  facie  evidence  of  such  document.  This  clause  is 
remarkable,  as  setting  at  nought  the  valuable  provisions  of  the 
Documentary  Evidence  Act,  so  far  as  relates  to  the  proof  of  the 
office  copies. 

§  1389.  The  most  usual  mode  of  proving  records  is  by  an 
examined  copy;  and  when  this  course  is  intended  to  be  adopted,  a 
witness  must  be  produced,  who  will  swear  that  he  has  compared 
the  copy  tendered  in  evidence  with  the  original,  or  with  what  the 
officer  of  the  court,  or  any  other  person,  read  as  the  contents  of 
the  record,  and  that  such  copy  is  correct.'  It  is  not  necessary  for 
the  persons  examimng  to  exchange  papers,  and  read  them  alter- 


the  Baid  Court,  shall  be  sufficient  evidence  in  all  cases,  without  proof  of  the 
signature  of  the  said  Master,  and  shall  have  the  like  force  and  efTect  as  any 
entry  made  in  any  list  or  register  of  voters,"  either  under  that  Act,  or  mider 
the  Act  of  2  &  3  Will.  4,  c.  45.  See,  as  to  the  corresponding  law  in  Ireland, 
13  &  14  Vict.,  c.  69,  §§  79,  81. 

^  See  7  &  8  Vict.,  c  107,  §  11,  and  schedules.  See,  also  for  the  former  law, 
1  <k  2  Geo.  4,  c  53,  §§  24,  25.         '  Jack  v.  Kieman,  2  Jebb  <&  Sym.  231. 

*  Reid  V.  Margison,  1  Camp.  469  ;  Gyles  v.  Hill,  id.  471,  n.  ;  M«Nefl 
«.  Perchard,  1  Esp.  264  ;  Fyson  v.  Kemp,  6  C.  &  P.  71  ;  Rolf  t.  Dart,  2 
Tauni  61 ;  K.  v.  McDonald,  Arm.  Mao.  &  Og.  112,  per  Crampton,  J.  ; 
B.  V,  Hughes,  Cr.  is  Bix,  Cir.  K.  13,  per  Doherty,  C.  J. ;  Hill  v.  Fkokard, 
5  Wend.  3S7  ;  Lynde  v.  Judd,  3  Day,  499. 


*  Soe  3  ft  «  Viot.,  0,  65.  '  See  6  &  7  Tict.,  c.  38,  §  14. 

'  See  6  &  7  Wm.  i,  e.  106,  §§  19,  21.  •  Ante,  $  6. 

'  Ante,  §  1382.  "  R.  r.  Haint,  Comb.  337,  per  Holt,  0.  J. 

"  Id.  •=  Id. 


n 
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Exchequer/  move  the  Court  of  Queen's  Bench  for  a  certiorari; 
and  on  the  issuing  of  this  writ,  a  literal  transcript  of  the  document, 
under  the  seal  of  the  inferior  court,  will  be  returned  directly  into 
the  Queen's  Bench,  and  wiU  be  sufficient  to  counterrail  the  plea 
denying  the  existence  of  the  original.' 

§  1891.  In  extending  to  the  records  and  other  judicial  pro- 
ceedings of  all  inferior  courts  the  above  common-law  modes  of 
proof,  it  must  not  be  forgotten  that,  in  a  few  instances,  special 
BtattUes  have  been  passed  with  a  view  of  JacilitaAng  the  proofs 
either  of  the  records  or  other  proceedings  of  particular  tribunals, 
or  of  particular  records  and  documents.  These  Acts,  however,  by 
rendering  admissible  a  convenient  species  of  evidence,  do  not 
thereby  deprive  parties  of  the  right  of  having  recourse  to  any 
other  mode  of  proof  allowable  at  common  law ;  or,  in  other  words, 
the  statutable  methods  of  proof  are  cumulative^  and  not  substita* 
tionary:  since  it  is  a  doctrine,  founded  on  common  sense,  largely 
sanctioned  by  authority,  and  especially  applicable  where  the 
common  law  is  concerned,  that  unless  the  enactment  of  a  new 
provision  clearly  indicates  an  intention  by  the  Legislature  to 
abrogate  the  old  law,  both  shall  be  understood  to  stand  together, 
unless  their  so  doing  would  be  impossible  or  obviously  absurd.' 

§  1393.  Subject  to  these  observations,  a  reference  may  now  be 
made  to  the  Acts  in  question;  and  first  as  to  the  Bankrupt  Law 
Consolidation  Act,^  which  regulates  the  proof  of  the  proceedings 
of  the  Court  of  Bankruptcy,*    This  statute  enacts,  in  §  286,  that 

>  Ante,  §  1380. 

'  Woodcraft  v.  Kinaston,  2  Atk.  317,  318,  p6r  Lord  Haidwicke ; 
Butcher'a  case,  Cro.  Eliz.  821. 

'  Escott  V.  Mastin,  4  Moore,  Pr.  0.  B.  130,  131,  per  Lord  Brougfaam ; 
Northam  v,  Latouche,  4  C.  ^  P.  140,  per  Tindal,  C.  J.  ;  R.  v,  CSarter,  1 
Den.  0.  C.  65 ;  Edwards  v.  Buohanan,  3  B.  <&  Ad.  788. 

^  12  <b  13  Vict.,  c.  106.  As  to  the  ''Bankruptcy  (Scotland)  Act,  1856/ 
see  post,  §  1400  a. 

*  The  Irish  Bankrupt  and  Insolvent  Act,  1857,  20  t  21  Vict,  c.  60, 
enacts  in  §  361,  that  *'  every  petition  of  bankruptcy,  petition  of  insolvency^ 
schedule,  adjudication,  petition  for  arrangement  between  a  debtor  and  his 
creditors,  appointment  of  assignees,  certificate,  deposition,  order,  document^ 
or  other  proceeding  in  bankruptcy  or  insolvency,  or  under  any  such  petitiflii 


*  He  word  is  the  Act  ia  "  fiftfe,"  but  by  the  Interpretstioii  ClauM,  {  276, 
thii  indodM  "  commiBaons." 
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of  2  &  3  Will.  4,  c.  114,  with  the  certificate  thereon,  purportmg 
to  be  signed  by  the  person  duly  authorised  to  enter  proceedings 
in  bankruptcy,  or  by  his  deputy, — be  received  as  evidence  of  the 
same,  and  of  the  same  having  been  duly  entered  of  record,  and  of 
such  proceedings  having  respectively  taken  place. 

§  1393.  The  'only  important  documents  not  requiring  a  seal 
under  the  section  just  cited,  are  copies  of  declarations  of  insol- 
vency, and  of  minutes  of  resolutions,  where  arrangements  have 
been  made  between  debtors  and  their  creditors  imder  the  control 
of  the  court ;  and  provided  these  documents  respectively  purport 
to  be  certified  by  the  Chief  Registrar  of  the  Court  of  Bankruptcy, 
or  any  of  his  clerks,  as  true  copies,  they  are  receivable  as  evidence 
of  such  declarations  or  minutes  of  resolutions  having  been  filed  in 
the  office  of  the  Chief  Registrar.^  If  the  declaration  of  insolvency 
has  been  filed,  as  it  may  be,  in  a  country  district,  a  copy  purport- 
ing to  be  certified  by  the  registrar  of  the  district,  is  now  receivable 
in  evidence  by  virtue  of  the  Bankruptcy  Act,  1854.'  It  deserves 
notice,  that  copies  of  declarations  of  insolvency  under  the  "  Irish 
Bankruptcy  and  Insolvent  Act,  1857,"  are  required  to  be  sealed 
with  the  seal  of  the  court,  that  Act  especially  providing,  that  every 
such  copy  purporting  to  be  so  sealed,  and  to  be  certified  by  a 
registrar  of  the  court  as  a  true  copy,  shall  be  received  as  evidence 
of  the  declaration,  and  of  the  same  having  been  filed.' 

§  1394.  In  order  that  sjiy  certificate  of  conformity,  granted  since 
the  11th  of  October,  1849,  may  discharge  the  bankrupt  firom  all 
demands  proveable  under  the  bankruptcy,  it  must  be  in  writing 
under  the  seal  of  the  court  and  the  hand  of  the  commissioner; 
and  it  must  certify  in  a  particular  set  form^  that  the  bankrupt  has 
made  a  full  discovery  of  his  estate  and  effects,  and  has  in  all  things 
conformed,  and  that,  so  far  as  the  Court  can  judge,  no  reason 
appears  to  exist  for  doubting  the  truth  or  fullness  of  such  discovery. 
The  certificate  will  then,  on  production,  be  sufficient  evidence 


»  15  &  16  Viot,,  c.  77,  §§  2,  6  ;  12  <fc  18  Vict.,  a  106,  §  238. 

*  17  (fc  18  Vict.,  a  119,  §§  16,  17, 19. 

*  20  <b  21  Yioi,  a  60,  §  863. 

<  See  12  <b  18  Vict.,  c  106,  Sch.  Z;  20  <b  21  Vict.,  c.  60,  Sch.  0. 
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of  the  trading,  bankruptcy,  fiat,  or  petition  for  adjudication,  and 
of  all  other  proceedings  that  have  taken  place  prior  to  its  being 
obtained.*  Every  certificate  of  conformity  allowed  by  any 
commissioner  before  the  11th  of  October,  1849,  although  not 
confirmed  according  to  the  laws  in  force  before  that  time,  is  now 
made  to  operate  as  a  discharge  of  the  bankrupt  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  made  proveable  under  the  fiat.'  With  respect  to 
warrante  and  stimmonses  issued  by  the  Court  of  Bankruptcy,  the 
former  must  be  under  the  seal  of  the  court  and  the  hand  of  one 
of  the  commissioners,  and  the  latter  must  be  in  writing  under 
the  hand  of  a  commissioner,  or,  in  his  absence,  under  the  hand 
of  one  of  the  registrars,  and  under  the  seal  of  the  court,  but 
in  any  event,  the  respective  signatures  and  seals  will  be  judicially 
noticed.* 

§  1395.  The  records,  orders,  and  proceedings  of  the  Insolvent 
Debtors*  Court  may  be  proved  by  certified  copies,  purporting  to 
be  signed  by  the  officer  in  whose  custody  the  same  shall  be,  or  his 
deputy,  and  to  be  sealed  with  the  seal  of  the  court.  The  Act  of 
1  &  2  Vict.,  c.  110,  which  in  §  105  contains  the  above  general 
provision,*  has  occasioned  some  litigation  by  enacting  in  §  46,' 
that  a  copy  of  any  vesting  order,  or  of  any  appointment  of 
assignees, — "  such  copy  being  made  upon  parchment,  and  pur* 
porting  to  have  the  certificate  of  the  provisional  assignee  of  the 

M2  &  13  Vict,  c.  106,  §§  199,  205  ;  20  &  21  Vici,  c.  60,  §§  144, 
148,  Jr.  M2  &  13  Vict,  c.  106,  §  199. 

'  Id  §§  24,  237.  See  ante,  p.  10,  n.  3.  As  to  the  Irish  law,  see  20  it 
21  Vict.,  c.  60,  §§  35,  362. 

^1^2  Vict.,  c.  110,  §  105,  enacts,  that  ''  a  copy  of  such  petition, 
Testing  order,  schedule,  order  of  adjudication,  and  other  orders  and  pro« 
ceedings,  purporting  to  be  signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such 
petition,  yesting  order,  schedule,  order  of  a4Judication,  or  other  proceeding, 
and  purporting  to  be  sealed  with  the  seal  of  the  said  court,  shall  at  all  times 
be  admitted  in  all  courts  and  places  whatsoever  as  sufficient  evidence  of  the 
same,  without  any  other  proof  whatever  given  of  the  same.'^  See,  for  the 
fozmer  law,  7  Geo.  4,  a  57,  §  76,  dted  ante,  p.  10,  n.  4. 

*  See  corresponding  §  19,  of  7  Geo.  4,  c.  57,  dted  ante,  p.  10,  n.  4  ;  (ind 
Doe  «.  Willetts,  7  Com.  B.  709. 
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said  court,  or  his  deputy  appointed  for  that  purpose,  indorsed 
thereon,  and  to  be  sealed  with  the  seal  of  the  said  court," — shall 
be  received  as  sufficient  evidence  of  such  order  and  appointment 
respectively  having  been  made,  and  of  the  title  of  the  provisional 
assignee,  and  of  the  other  assignees  respectively,  under  the  same. 
This  language  has  raised  two  questions,  first,  whether  a  certified 
copy  on  paper  of  a  vesting  order  can  be  received  ;  and,  secondly, 
whether  in  the  event  of  its  being  signed  by  a  deputy,  his  appoint- 
ment for  the  particular  purpose  of  making  out  copies  must  either 
be  stated  on  the  document  or  proved  in  evidence.  The  judges, 
by  determining  that  a  paper  copy  is  admissible/  and  that  the 
special  appointment  of  a  deputy  need  neither  be  stated  nor 
proved,'  apparently  consider  that  the  46th  section  is  rendered 
nugatory  by  the  105th.'  In  some  cases,  persons  who  are  not 
traders,  and  traders  who  owe  less  than  300L,  may  now  petition 
either  the  Insolvent  Debtors*  Court  or  the  County  Courts  for  pro- 
tection from  process,  and  these  petitions,  and  all  proceedings 
relating  thereto,  may  be  proved  by  producing  either  the  originals 
purporting  to  be  signed  by  the  commissioner  or  judge  of  such 
respective  courts,  or  copies  of  them  purporting  to  be  so  signed.^ 

§  1896.  A  simple  mode  of  proving  the  records  and  proceedings 
of  the  County  Courts '  is  established  by  the  statute  9  &  10 
Vict.,  c.  95,  which,  in  §  111,  enacts,  "that  the  clerk^"  now  called 
the  registrar,*  "  of  every  court  holden  imder  this  Act,  shall  cause 
a  note  of  all  plaints  and  sunmionsed,  and  of  all  orders,  and  of  all 
judgments  and  executions,  and  returns  thereto,  and  of  all  fines, 
and  of  all  other  proceedings  of  the  court,  to  be  fairly  entered  from 


^  Hounsfield  v.  Drury,  11  A.  <k  R  98. 
'  Jackson  v.  Thompson,  2  Q.  B.  887,  894. 

'  As  to  the  mode  of  proving  the  general  rales  of  the  Insolvent  Dehtofs' 
Court,  see  post,  §  1425. 

*  10  &  11  Vict.,  c.  102,  §§  4,  6  ;  7  &  8  Vict,  c.  90,  §  37.  Before  this 
last  Act  passed,  it  was  necessary  to  prove  the  handwriting  of  the  oommif- 
doner  to  the  final  order  for  protection.     See  6  <b  6  Vict,  c.  116,  §  10. 

*  As  to  the  mode  of  proving  Civil  Bill  decrees  in  Ireland,  see  and  com- 
pare 14  &  15  Vict,  c.  67,  §§  10,  97,  110, 114, 149,  and  Alcorn  v.  Larkin, 
Arm.  M.  t  Og.  367  ;  and  Donagh  v.  Bergin,  id.  284. 

*  19  &  20  Vict.,  c  108,  §  8. 
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time  to  time  in  a  book  belonging  to  the  court,  which  shall  be  kept 
at  the  office  of  the  court ;  and  such  entries  in  the  said  book,  or  a 
copy  thereof  bearing  the  seal  of  the  court,  and  purporting  to  be 
signed  and  certified  as  a  true  copy  by  the  clerk,"  or  registrar, 
''of  the  court,  shall  at  all  times  be  admitted  in  all  courts  and 
places  whatsoever  as  evidence  of  such  entries,  and  of  the 
proceeding  referred  to  by  such  entry  or  entries,  and  of  the 
regularity  of  such  proceeding,  without  any  further  proof."  *  It 
has  been  held  under  this  section,  that  the  note  entered  by  the 
Registrar  of  the  County  Court  in  his  book  cannot  be  contradicted 
by  any  entry  made  by  the  judge  in  his  own  minute  book.' 

§  1397.  Among  the  particular  judicial  documents,  the  proof  of 
which  is  £EU!ilitated  by  statute,  may  be  mentioned  convictions  for 
any  offences  against  the  Factory  Acts,'  or  the  Act  regulating  labour 
in  print-works,*  which  must  be  filed  amongst  the  records  of  the 
Quarter  Sessions,  and  copies  of  which,  certified  under  the  hand  of 
the  Clerk  of  the  Peace,  are  receivable  in  evidence  upon  any  future 
proceedings  imder  those  respective  Acts.'  So,  the  Act  of  12  Sc  18 
Vict.,  c.  11, — after  enacting  that  offenders  convicted  of  simple 
larceny  shall  not  be  sentenced  to  penal  servitude,*  unless  they 
have  committed  that  offence  under  certain  specified  circumstances 
of  a^ravation,  or  have  been  twice  before  summarily  convicted 
under  one  or  other  of  the  following  statutes,  viz. :  7  &  8  Geo.  4, 
cc.  29  &  30 ;  9  Geo.  4,  cc.  55  &  66 ;  10  &  11  Vict.,  c.  82,  and 
11  &  12  Vict.,  c.  59, — goes  on,  in  §  4,  to  provide,  that,  "in  any 
indictment  against  any  person  who  shall  have  been  twice  con- 
victed of  offences  punishable  upon  summary  conviction  as  afore- 
said, it  shall  be  sufficient  to  state  that  such  person  was  at 
certain  times  and  places  so  twice  convicted  as  aforesaid, 
without  otherwise  describing  the  offences  of  which  such  person 
was  so  convicted  as  aforesaid;  and  a  copy  of  any  such  con- 
viction, certified  by  the  proper  officer  of  the  Court  of  General 
or  Quarter  Sessions  to  which  such  conviction  shall  have  been 

^  See  ante,  §  1395,  ad  fin.  ^  Dews  v.  Byley,  2  L.  M.  <b  P.  544. 

*  3  &  4  Will  4,  a  103  ;  7  &  8  Vict,  c.  15.  *  8  &  9  Vici,  c.  29. 

*  7  &  8  Vict,  c.  15,  §§  67,  68  ;  8  &  9  Vict.,  c.  29,  §§  49,  50. 

*  See  16  <fe  17  Vict,  c.  99,  and  20  &  21  Vict,  c.  3. 
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transmitted  or  returned,  or  proved  to  be  a  trae  copy,  shall  be 
sufficient  evidence  to  prove  such  conviction,  and  such  conviction 
shall  be  presumed  to  be  unappealed  against  unless  the  contraiy 
be  shown."  So,  the  verdicts  and  judgments  in  compensation  cases 
under  the  Lands  Clauses  Consolidation  Act,  must  be  signed  by 
the  sheriffs,  and  deposited  with  the  records  of  the  Quarter  Sessions; 
and  the  same  or  copies  thereof,  signed  and  certified  to  be  true 
copies  by  the  Clerk  of  the  Peace,  are  good  evidence  in  all  courts 
and  elsewhere.*  Under  the  Customs  Consolidation  Act,  1855, 
"  the  condemnation  of  goods  by  any  justice  as  forfeited  under  the 
laws  relating  to  the  customs  may  be  proved  in  any  court  of 
justice,  or  before  any  competent  tribunal,  by  the  production  of 
such  condemnation  purporting  to  be  signed  by  such  justice,  or 
an  examined  copy  of  the  record  of  such  condemnation  cert^d 
by  the  clerk  of  such  justice." ' 

§  1398.  The  modes  of  authenticating  the  records  and  judicial 
proceedings  of  foreign  and  colonial  courts,  including  those  of 
the  Channel  Islands,  India,  and  all  other  possessions  of  the 
British  Crown,  except  Scotland,'  are  now  regulated  by  Lord 
Brougham's  Evidence  Act,^  which  in  §  7  enacts,  that  all  jndg* 
ments,  decrees,  orders,  and  other  judicial  proceedings  of  any 
court  of  justice  in  any  foreign  state,  or  in  any  British  colony,  and 
all  affidavits,  pleadings,  and  other  legal  documents,  filed  or  depo- 
sited in  any  such  court,  may  be  proved  either  by  examined  copies, 
or  by  copies  authenticated  as  follows :  that  is  to  say,  they  must 
purport  either  to  be  sealed  with  the  seal  of  the  court  to  which  the 
originals  belong ;  or  if  there  be  no  seal,  to  be  signed  by  one  of  the 
judges  of  such  court,  who  must  also  certify  to  the  fact  of  there 
being  no  seal.  When  these  provisions  are  complied  with,  no 
evidence  is  required  either  to  authenticate  the  seal,  signature,  or 
certificate  attached  to  the  copy,  or  to  prove  the  official  character 
of  the  judge.    If  the  foreign  document,  sought  to  be  proved  by  a 


*  8  &  9  Vict,  c.  18,  §  50. 

^  18  ife  19  Vict.,  c.  96,  §  35.  The  draftsman  of  this  dauae  had  endoDtly 
yery  indistinct  notions  respectiiig  the  distinction  between  examined  and 
certified  copies.  »  14  «fe  15  Vict.,  a  99,  §§  18, 19. 

'  14  &  15  Vict.,  c.  99,  §  7,  cited  ante,  §  9. 
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copy,  does  not  fall  within  the  language  of  the  section  just  cited, 
evidence  most  be  given  that  it  is  a  public  writing  deposited  in 
Bome  re^try  or  place,  whence,  by  the  law  or  the  established  usage 
6{  the  country,  it  cannot  be  removed,*  and  the  copy  must  then  be 
shown  to  have  been  duly  examined. 

§  1399.  Besides  the  section  just  referred  to.  Lord  Brougham's 
Act*  contains  several  clauses  which  greatly  facilitate  the  proof  of 
English  documents  in  Ireland,  of  Irish  documents  in  England, 
and  of  English  and  Irish  documents  in  the  Colonies.  Thus,  §  9 
enacts,  that  **  every  document,  which  by  any  law  now  in  force  or 
hereafter  to  be  in  force,  is,  or  shall  be,  admissible  in  evidence  of 
any  particular  in  any  court  of  justice  in  England  or  Wales,  with- 
out proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the 
same,  or  of  the  judicial  or  official  character  of  the  person  appear- 
ing to  have  signed  the  same,  shall  be  admitted  in  evidence  to  the 
same  extent  and  for  the  same  purposes  in  any  court  of  justice  in 
Ireland,  or  before  any  person  having  in  Ireland,  by  law  or  by  con- 
sent of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
without  proof  of  the  seal,  or  stamp,  or  signature  authenticating  the 
same,  or  of  the  judicial  or  official  character  of  the  person  appear- 
ing to  have  signed  the  same."  §  10  enacts,  that ''  every  document 
which,  by  any  law  now  in  force  or  hereafter  to  be  in  force,  is,  or 
shall  be,  admissible  in  evidence  of  any  particular  in  any  court  of 
justice  in  Ireland  without  proof  of  the  seal,  or  stamp,  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same,  shall  be  admitted 
in  evidence  to  the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  in  England  or  Wales,  or  before  any  person 
having  in  England  or  Wales,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal,  or  stamp,  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  t}ie  person  appearing  to  have  signed 
the  same."  §  11  enacts,  that  "  every  document  whichj  by  any  law 
now  in  force  or  herea^r  to  be  in  force,  is,  or  shall  be,  admissible 
in  evidence  of  any  particular  in  any  court  of  justice  in  England 

>  Aliron  v.  Fumiyal,  1  0.  M.  ib  R  277,  291,  292  ;  Famell  v,  Stackpoole, 
Mnw.  Eccl  Jr.  R  temp.  Badcliffe,  283—286.         '  14  <k  15  Vict.,  c  99. 
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or  Wales  or  Ireland  without  proof  of  the  seal  or  stamp  or  signa- 
ture authenticating  the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same,  shall  be  admitted 
in  evidence  to  the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  of  any  of  the  British  Colonies,  or  before  any  per- 
son having  in  any  of  such  colonies,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal  or  stamp  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same." 

§  1400.  In  conformity  with  §  10,  as  quoted  above,  it  has 
been  held  in  the  courts  of  equity,  that  an  affidavit  purport- 
ing to  be  sworn  before  a  Master  Extraordinary  of  the  Court  of 
Chancery  in  Ireland,  was  admissible  in  evidence  in  this  country 
without  proof  of  the  signature  or  official  character  of  such  master.^ 

§  1400  a.  Several  clauses  are  inserted  in  the  "  Bankruptcy 
(Scotland)  Act,  1856  '"to  facilitate  the  proof  and  to  regulate  the 
effect  of  proceedings  under  that  statute,  which  may  be  tendered 
in  evidence  before  English  or  Irish  tribunals.  One  very  im- 
portant section,  relative  to  the  mode  of  proving  the  orders  and 
decrees  of  Scotch  Bankruptcy  Law,  has  been  cited  in  an  earlier 
chapter  of  this  work,'  and  two  or  three  more  remain  to  be  noticed. 
And  first,  §  47  enacts,  that  "  the  warrant  granting  protection  or 
liberation  [to  the  debtor],  or  a  copy  thereof,  certified  by  one  of 
the  Bill  Chamber  Clerks  if  it  is  granted  by  the  Lord  Ordinary,  or 
by  the  Sheriff  Clerk  if  it  is  granted  by  the  Sheriff,  shall  protect 
or  liberate  the  debtor  from  arrest  or  imprisonment  in  Great 
Britain  and  Ireland  and  her  Majesty's  other  dominions,  for  civil 
debt  contracted  previous  to  the  date  of  sequestration,  and  all 
courts  of  justice  and  judges,  and  all  officers  and  gaolers  shall  be 
bound  to  give  effect  to  such  warrant :  but  such  warrant  of  pro- 
tection or  liberation  shall  not  be  of  any  effect  against  the 
execution  of  a  warrant  of  apprehension  or  imprisonment  in 
meditatione  fugee  or  ad  factum  prsestandum,  or  for  any  criminal 

>  In  re  Mahon's  Trust,  9  Hare,  469.  •  19  A  20  Vict,  a  79. 

'  §  174  of  the  Act,  cited  aote,  §  10a. 
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act" '  Next,  §§  140  and  147  respectavely  enact,  that  the  deliver- 
ance  pronounced  by  the  Lord  Ordinary  or  the  Sheriff,  ^'dis- 
charging the  bankrupt  of  all  debts  and  obligations  contracted  by 
him,  or  for  which  he  was  liable  at  the  date  of  the  sequestration," 
"  shall  operate  as  a  complete  discharge  and  acquittance  to  the 
bankrupt  in  terms  thereof,  and  shall  receive  effect  within  Great 
Britain  and  Ireland  and  all  her  Majesty's  other  dominions." 
Then  comes  §  73,  which  enacts,  that  the  Act  and  warrant'  which 
is  granted  by  the  Sheriff  in  confirmation  of  the  trustee  of  a 
sequestrated  estate,  and  which  vests  in  the  trustee  the  whole 
property  of  the  debtor,'  "  shall  be  an  effectual  title  to  the  trustee 
to  perform  the  duties  hereby  imposed  on  him,  and  shall  be 
evidence  of  his  right  and  title  to  the  sequestrated  estate  for  the 
purposes  of  this  Act ;  and  a  copy  of  such  Act  and  warrant  in 
favour  of  the  trustee,  purporting  to  be  certified  by  the  Sheriff- 
clerk,  and  to  be  authenticated  by  one  of  the  judges  of  the  Court 
of  Session,  shall  be  received  in  all  courts  and  places  within 
England,  Ireland,  and  her  Majesty's  other  dominions,  as  prima 
facie  evidence  of  the  title  of  the  trustee,  without  proof  of  the 
authenticity  of  the  signatures  or  of  the  official  character  of  the 
persons  signing,  and  shall  entitle  the  trustee  to  recover  any  pro- 
perty belonging  or  debt  due  to  the  bankrupt,  and  to  maintain 
actions,  in  the  same  way  as  the  bankrupt  might  have  done  if  his 
estate  had  not  been  sequestrated." 

'  See  also  §  77  of  the  Act,  which  gives  powers  for  renewing  the  warrant 
of  protection. 

'  The  form  of  the  Act  and  Warrant  is  given  in  Sch.  (D)  of  the  Statute, 
and  is  as  follows  :— 

"  Act  and  Warrant  of  Confirmation  of  the  Trustu, 

[Place  and  date.] 

<<  The  sheriff  of  the  county  of  [insert  county]  has  confirmed  and  hereby 

confirms  A.  B.  [name  and  designation],  trustee  on  the  sequestrated  estate  of 

C.  D.  [name  and  designation] ;  and  the  whole  of  the  estates  and  efiects, 

heritable  and  moveable,  and  real  and  personal,  wherever  situated,  of  the 

nid  0.  D.,  are  transferred  and  belong  to  A.  B.  as  trustee  for  behoof  of  the 

creditorB  of  the  said  C.  D.  in  terms  of  the  <  Bankruptcy  [Scotland]  Act, 

1856 ;'  and  the  said  A.  B.  has,  as  trustee  aforesaid,  in  terms  of  the  said 

Act^  fall  right  and  power  to  sue  for  and  recover  all  estates,  effects,  debts, 

and  money  belonging  or  due  to  the  said  C.  D. 

(Signed)  "CD.,  Sheriflf  Clerk. '' 

•  §  102. 

4  L 


1250  PBOOF  OF  FOREIGN  JITDICIAL  DOCUMENTS.  [PABT  m. 

§  1401.  The  Legislature  has  interposed  a  special  mode  of 
proving  some  particular  documents^  when  tendered  in  evidence 
as  coming  either  from  abroad,  or  from  some  place  out  of  the 
jurisdiction  of  the  Court.  For  instance,  the  Acts  which  authorise 
the  apprehension  and  committal  of  certain  offenders,  who  have 
escaped  into  this  country  from  the  colonies,  or  from  France,  or 
America,  enact,  that  copies  of  the  depositions  upon  which  the 
original  warrant  was  granted,  certified  under  the  hand  of  the 
person  issuing  such  warrant,  and  attested  upon  the  oath  of 
the  party  producing  them  to  be  true  copies,  may  be  received 
in  evidence  of  the  criminality  of  the  person  apprehended ; '  but 
imder  the  Act  relating  to  colonial  offenders,  no  person  may 
indorse  the  colonial  warrant,  for  the  purpose  of  authorising  the 
apprehension  of  any  one,  until  the  seal  or  signature^  and  official 
character  of  the  party  issuing  it,  have  been  proved  to  him  upon 
oath  or  affidavit.'  So,  the  Acts  of  11  &;  12  Yict.,  c.  42,  andc  43,-^ 
which  contain  provisions  for  apprehending  offenders  who  escape 
from  one  part  of  the  United  Kingdom  to  another,  or  from  one 
county  or  place  in  England  to  another,  and  which  empower  any 
magistrate  of  the  place  to  which  an  offender  is  supposed  to 
have  escaped  to  back  the  warrant  for  his  apprehension, — appear 
to  render  it  necessary,  as  a  preliminary  step  towards  giving  such 
magistrate  jurisdiction,  that  proof  should  be  made  on  oath  of  the 
handwriting  of  the  justice  issuing  such  warrant'  The  Act» 
tooj  of  45  Geo.  3,  c.  92,^  which,  in  addition  to  other  provisions 
now  repealed,^  enforces  the  attendance  of  witnesses  in  criminal 
prosecutions,  who  reside  in  one  part  of  the  kiogdom,  on  sub- 
poenas requiring  their  appearance  in  another ; — provides,  in  §  6, 
that,  whenever  any  certificate  of  default  in  a  witness  to  obey  a 
subpoena  shall,  by  virtue  of  that  Act,  be  required  to  be  acted  upon 
in  any  part  of  the  United  Kingdom,  other  than  that  in  which  the 
same  was  originally  issued,  no  court,  judge,  or  justice,  shall  |uro- 
ceed  to  enforce  or  act  upon  the  same,  until  it  shall  be  proved  upon 
oath,  that  the  seal,  signet,  and  signature  upon  the  same  belong 

»  6  &  7  Vict,  c.  34,  §  4 ;  id.  c  76,  5  2 ;  id  c.  76,  §  2. 

*  6  <b  7  Vioi,  c  34,  §  9.     See  also,  6  js  7  Vici,  a  75,  §  3. 

>  See$§ll— 15of  liasl2Vict.,c;42;  and  §  3  of  11  (fe  12  Vici,  o.  43. 

«  Cited  ante,  §  1137.  *  See  11  (fe  12  Yict,  e.  42,  §  34, 


CHAP.  IV.]    DEFOSmOKS  TAKEN  ABROAD,  HOW  PROVED.      1251 

respectively  to  the  court,  judge,  or  justice,  whose  seal,  signet,  or 
signature  they  purport  to  be.  It  may  be  questionable,  whether, 
since  the  passing  of  the  Documentary  Evidence  Act,  this  proof 
would  be  required  as  between  England  and  Ireland  ;^  but,  as  that 
Act  does  not  extend  to  Scotland,'  all  certificates,  purporting  to  be 
sent  from  that  part  of  the  United  Kingdom  to  any  other  part, 
must  still  be  proved  in  the  manner  pointed  out  by  the  statute  of 
Geo.  3. 

§  1402.  Again,  depositions  taken  under  a  writ  of  mandamus 
from  the  Queen's  Bench,  either  in  India,  respecting  misdemeanors 
committed  in  that  country,  or  in  any  place  belonging  to  her 
Majesty  out  of  the  United  Kingdom,  respecting  offences  against 
the  Acts  for  the  abolition  of  the  slave  trade,  may  be  read  as 
evidence  in  the  Queen's  Bench,  on  the  trial  of  any  indictment  or 
information  for  these  respective  crimes,  if  they  have  been  duly 
taken,  and  have  also  been  returned  to  the  Queen's  Bench  closed 
up  and  under  the  seal  of  two  of  the  judges  of  the  foreign 
court.* 

§  1403.  With  the  view,  as  it  would  seem,  of  facilitating  the 
proof  of  crimes  committed  either  at  sea  or  abroad,  a  clause  has 
been  inserted  in  the  Merchant  Shipping  Act,  1854,^  which  evinces, 
like  many  other  legislative  efforts,  more  zeal  than  knowledge. 
The  object  of  the  enactment  is  to  render  such  depositions  as  may 
have  been  taken  abroad  admissible  in  evidence,  when  the  witness 
cannot  be  found  within  the  jurisdiction  of  the  court  where  the 
trial  is  to  take  place.  The  language  employed  is  as  follows: — 
^'  Whenever  in  the  course  of  any  legal  proceedings  instituted  in 
any  part  of  her  Majesty's  dominions  before  any  judge  or  magis* 
trate,  or  before  any  person  authorised  by  law  or  by  consent  of 
parties  to  receive  evidence,  the  testimony  of  any  witness  is 
required  in  relation  to  the  subject-matter  of  such  proceeding, 

>  8  <b  9  Yici,  c.  118,  §  1,  cited  ante,  §  7.  '  Id.  §  6. 

*  13  Geo.  3,  c.  63,  §  40 ;  6  <b  7  Vict,  c.  98,  §  4 ;  ante,  §§  466—471. 
As  to  how  far  it  is  necessary  to  prove  that  they  have  been  duly  taken  and 
returned,  see  B.  v.  Douglas,  13  Q«  B.  42. 

*  17  «k  18  Vict,  c.  104,  §  270. 
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then,  upon  due  proof,  if  such  proceeding  is  instituted  in  the 
United  Kingdom,  that  such  witness  cannot  be  found  in  that  king« 
dom,  or  if  in  any  British  possession,  that  he  cannot  be  found  in 
the  same  possession,  any  deposition  that  such  witness  may  have 
previously  made  on  oath  in  relation  to  the  same  subject-matter 
before  any  justice  or  magistrate  in  her  Majesty's  dominions,  or 
any  British  consular  officer  elsewhere,  shall  be  admissible  in 
evidence  subject  to  the  following  restrictions ;  that  is  to  say,  1.  If 
such  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be 
admissible  in  any  proceeding  instituted  in  the  United  Kingdom : 
2.  If  such  a  deposition  was  made  in  any  British  possession,  it 
shall  not  be  admissible  in  any  proceeding  instituted  in  the  same 
British  possession :  3.  If  the  proceeding  is  criminal,  it  shall  not 
be  admissible  unless  it  was  made  in  the  presence  of  the  person 
accused :  Every  deposition  so  made  as  aforesaid  shall  be  authen- 
ticated  by  the  signature  of  the  judge,  magistrate,  or  consular 
officer,  before  whom  the  same  is  made ;  and  such  judge,  magis* 
trate,  or  consular  officer  shall,  when  the  same  is  taken  in  a 
criminal  matter,  certify,  if  the  fact  is  so,  that  the  accused  was 
present  at  the  taking  thereof,  but  it  shall  not  be  necessary  in  any 
case  to  prove  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  any  such  deposition ;  and  in  any 
criminal  proceeding  such  certificate  as  aforesaid  shall,  imless  the 
contrary  is  proved,  be  sufficient  evidence  of  the  accused  having 
been  present  in  manner  thereby  certified;  but  nothing  herein 
contained  shall  affect  any  case  in  which  depositions  taken  in  any 
proceeding  are  rendered  admissible  in  evidence  by  any  Act  of 
Parliament,  or  by  any  Act  or  ordinance  of  the  Legislature  of  any 
colony,  so  far  as  regards  such  colony,  or  to  interfere  with  the 
power  of  any  colonial  Legislature  to  make  such  depositions 
admissible  in  evidence,  or  to  interfere  with  the  practice  of  any 
court  in  which  depositions  not  authenticated  as  hereinbefore 
mentioned  are  admissible." 

§  1404.  The  Common  Law  Procedure  Act  of  1852  contains  a 
remarkable,  and,  as  some  persons  may  consider,  an  absurd,  provi- 
sion with  respect  to  the  mode  of  proving  such  affidavits  as  shall  be 
sworn  abroad  for  the  purpose  of  enabling  the  courts  to  direct 
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matter  or  proceeding  under  that  Act,"  may, — if  taken  out  of  the 
United  Kingdom, — ^be  sworn  **  before  a  magistrate  and  attestted 
by  a  notary,  or  before  a  British  minister,  consul,  or  vice-consul" 
Nothing  is  said  about  the  proof  of  the  signature,  or  of  the  official 
character  of  the  functionary  before  whom  any  such  affidavit  may 
purport  to  have  been  swom^  and  it  would  seem  that  no  such  proof 
would  be  deemed  necessary  by  the  Court.  In  one  case  the 
Lords  Justices  admitted  an  affidavit,  which  purported  to  have 
been  sworn  at  New  York  before  a  person  described  in  the  jurat 
as  a  magistrate,  and  to  which  was  attached  the  certificate  of  a 
notary,  identifying  such  person  as  a  magistrate  of  that  city,' 

§  1406  a.  The  enactments  referred  to  in  the  last  three  sections^ 
so  far  as  they  relate  to  British  diplomatic  and  consular  agents, 
would  seem  to  have  been  superseded  by  the  more  recent  Act  of 
18  &  19  Vict.,  c.  42.  This  statute, — extending  the  provisions  of 
6  Geo.  4,  c.  87,  §  20,  which  empowers  consuls-general  and  consuls 
to  administer  oaths  and  to  do  notarial  acts  in  the  foreign  places 
to  which  they  are  appointed,-— enacts  in  §  1,  that  it  shall  be 
lawful  "for  every  British  ambassador,  envoy,  minister,  charg^ 
d'affaires,  or  secretary  of  embassy  or  of  legation  exercising  his 
functions  in  any  foreign  country,  and  for  every  British  vice- 
consul,  acting  consul,  pro-consul,  or  consular  agent  (as  well  as 
every  consul-general  or  consul),  exercising  his  functions  in  any 
foreign  place,  whenever  he  shall  be  thereto  required,  and  when- 
ever he  shall  see  necessary,  to  administer  in  such  foreign  country 
or  place  any  oath,  or  to  take  any  affidavit  or  affirmation  firom 
any  person  whomsoever,  and  also  to  do  and  perform  in  such 
foreign  country  or  place  all  and  every  notarial  acts  or  act  which 
any  notary  public  could  or  might  be  required  and  is  by  law 
empowered  to  do  within  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  and  every  such  oath,  affidavit,  or  affirmation,  and  every 
such  notarial  act,  administered,  sworn,  affirmed,  had,  or  done 
by  or  before  such  ambassador,  envoy,  minister,  charg^  d'affaires, 
secretary  of  embassy  or  of  legation,  vice-consul,  acting  consul, 
pro-consul,    or    consular  agent,  shall  be   as   good,  vaUd,  and 

^  Ex  parte  Eeid,  in  re  Game,  22  L,  J.,  Gas.  in  Bkptj.  4. 
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effectual,  and  shall  be  of  like  force  and  effect  to  all  intents  and 
purposes,  as  if  such  oath,  affidavit,  or  affirmation,  or  notarial 
acty  respectirely,  had  been  administered,  sworn,  affirmed,  had  or 
done  before  any  justice  of  the  peace  or  notary  public  in  any  part 
of  the  United  Kingdom  of  Great  Britain  or  Ireland,  or  before 
any  other  legal  or  competent  authority  of  the  like  nature." 

§  1406  b.  §  2  enacts,  that  *' affidavits  and  affirmations,  so  taken 
as  aforesaid  under  the  said  Act  of  King  Oeorge  the  Fourth  or 
this  Act,  shall  and  may  be  received,  read,  and  made  use  of  in  and 
before  any  court  of  law  or  equity,  or  other  judicature  whatever 
in  any  part  of  the  United  Kingdom,  and  the  judges  and  officers 
thereof,  in  or  in  relation  to  any  action,  suit,  cause,  matter  or 
proceeding  in  or  before  any  such  court  or  judicature,  in  like 
manner,  and  shall  be  of  the  same  force  and  effect  as  affidavits  and 
affirmations  taken  in  or  before  such  court  or  judicature,  or  by  any 
person  duly  commissioned  or  authorised  by  such  court  or  judi- 
cature to  take  such  affidavits  or  affirmations,  and  shall  be  filed 
and  dealt  with  accordingly." 

§  1407.  Before  any  document,  whether  an  original  or  copy,  can 
be  received  in  evidence  of  a  judicial  proceeding,  it  must  in  general 
appear  that  the  record  or  entry  of  such  proceeding  has  been 
finaUy  completed.  For  instance,  in  order  to  prove  the  finding  of 
an  indictment,  either  at  the  Assizes  or  Sessions,  it  will  not  be 
sufficient  to  produce  the  indictment  itself  indorsed  a  true  bill,  or 
the  minute-book  of  the  Clerk  of  the  Peace,  or  other  office?  of  the 
court,  in  which  that  fact  is  entered ;  but  the  record  must  be  formally 
drawn  up,  and  proved  in  the  regular  way.*  So,  a  judgment,  whether 
interlocutory  or  final,  of  one  of  the  superior  courts,  cannot  be 
proved  by  producing  the  minutes,  from  which  it  is  to  be  made  up, 
or  even  the  judgment  paper  or  roll,  in  which  the  incipitur  has  been 
entered  by  the  Master ;  for  such  incipitur  is  merely  the  instruction 
for  the  future  judgment,  and  the  judgment  is  no  record  till  it  is 
actually  made  up.'    So,  a  verdict  cannot,  in  general,  be  proved  by 

^  R  V.  Smith,  8  B.  <b  C.  341 ;  Porter  v.  Cooper,  6  C.  <b  P.  354  ;  Cooke 
V,  Maxwell,  2  Stark.  R  183  ;  R  v.  Thring,  5  0.  <fe  P.  507. 

'  Gode&qy  o.  Jay,  3  C.  <fe  P.  192  ;   R  v.  Bellamy,  By.  <fe  M.  171 ;  Lee 
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putting  'in  the  Nisi  Prius  record  with  the  postea  indorsed,  but  a 
copy  of  the  judgment  rendered  upon  it  must  be  produced ;  for  it 
may  be  that  the  judgment  was  arrested,  or  that  a  new  trial  was 
granted/  It  is  said  that  this  rule  does  not  apply  to  issues  out  of 
Chancery  or  out  of  the  Court  of  Admiralty,*  because  in  these  cases 
it  is  not  usual  to  enter  up  judgment;  but  still  it  is  apprehended, 
that,  in  addition  to  the  record  of  the  issue  and  of  the  verdict 
therein,  the  decree  should  be  proved,  in  order  to  show  that  the 
verdict  was  satisfactory  to  the  court  granting  the  issue.*  If  the 
record  itself  be  produced  from  the  proper  custody,  it  seems  that 
no  objection  can  be  taken  to  it,  on  the  ground  that  it  has  not  yet 
been  filed/ 

§  1408.  In  stating  that  the  formal  record  must  generally  be 
proved,  it  is  not  meant,  as  has  sometimes  been  imagined,*  that 
the  record  must  be  enrolled  at  fuU  length  on  parchment  It  is  true, 
that  in  the  superior  courts  this  practice  has  long  been  established, 
but  in  several  other  courts  a  more  simple,  or,  it  may  be,  a  more 
slovenly  method  of  making  up  records,  and  entering  proceedings, 
prevails.  Thus,  in  the  House  of  Lords  itself,  the  minutes  of  a 
judgment  on  the  Journals  constitute  the  judgment  itself,  and  a 
judgment  of  that  high  court  may,  consequently,  be  proved,  either 
by  an  examined  copy  of  the  minute,*  or  by  producing  a  c<^y  of 
the  Journal  in  which  it  is  entered,  purporting  to  be  printed  by  the 
authorised  printer.'  So,  the  orders  of  Quarter  Sessions  respecting 
the  removal  of  paupers  may  be  proved  by  the  paper  book,  in 
which  the  proceedings  of  the  court  have  been  entered  by  the 

V.  Meecock,  5  Esp.  177 ;  B.  N.  P.  228  ;  R.  v.  Birch,  3  Q.  B.  431,  po" 
Lord  Denman  ;  Ayrey  v,  Davenport,  2  New  R.  474  ;  R  v.  Robmaon,  I 
Or.  ^  Dix,  Cir.  C.  329.     See  Fiaher  v.  Budding,  9  Dowl  872. 

>  B.  N.  P.  234 ;  Pitton  v.  Walter,  1  Stra.  162 ;  Lee  v.  Ganael,  1  Cowp. 
3,  per  Lord  Mansfield  ;  Fitch  v,  Smallbrook,  Sir  T.  Raym.  32 ;  Fisher  «. 
Kitchingman,  Willes,  367  ;  Gillespie  v.  Gumming,  Long.  &  Town.,  Ex.  Ir. 
R,  181 ;  Jameson  v.  Leitch,  Milw.  EocL  Ir.  R  temp.  Raddiffe,  688,  689 ; 
Holt  V.  Miers,  9  C.  &  P.  196.  This  rule  seems  to  have  been  relaxed  in  two 
Nisi  Prius  cases,  Foster  v,  Compton,  2  Stark.  R  364 ;  and  Qarland  v.  Scoones, 
2  Esp.  648.     Sed  qu.     See  post,  §  1409,  as  to  some  exceptions  to  the  role. 

»  3  &  4  Vict.,  c  65,  §§  n— 16.  •  B.  N.  P.  234. 

*  R  V.  Shaw,  R  <k  R  526.         ^  See  3  Bl  Com.  24 ;  Ca  lit.  260a. 

*  Jonea  V.  Randall,  1  Cowp.  17.     '  8  <k  9yiot.,  c  113,  §  3,  cited  ante,  §  7 
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Clerk  of  the  Peace,  or  by  a  copy  of  it,  provided  the  minutes  suffi* 
ciently  disclose  the  jmisdiction  of  the  court,  and  it  be  shown  that, 
in  practice,  no  other  record  of  a  more  formal  character  is  kept/ 
If,  however,  this  last  fact  be  not  proved,  or  if  the  jurisdiction  of 
the  court  do  not  appear  in  the  minutes,  as,  for  instance,  if  the 
caption  be  omitted,  neither  the  book  nor  the  copy  can  be  received.' 
Again,  the  proceedings  of  the  ecclesiastical  courts  may  be  proved 
by  the  minute  books  in  which  they  are  entered,  or  by  copies  of  such 
books,  if  it  be  shown  that  in  practice  they  are  never  reduced  into 
a  more  formal  shape ; '  and  the  same  rule  will  prevail  with  respect 
to  the  judgments  and  other  proceedings  of  courts-baron,^  sheriff's 
courts,^  mayor's  courts,*  and  other  courts  of  inferior  jurisdiction.' 
Indeed,  with  respect  to  such  courts  of  inferior  jurisdiction  as  are 
not  courts  of  record,  it  seems  that  their  judgments  may  be  proved 
by  the  officer  of  the  court,  or  any  other  competent  person,  if  it 
appear  that,  in  fact,  no  entry  of  them  has  been  made  in  any  official 
book.*  Thus,  where  a  railway  Act,  after  empowering  owners  of 
lands  to  claim  compensation  from  the  company,  the  amount  in 
case  of  dispute  to  be  settled  by  a  sheriff's  jury,  directed  that  the 
verdicts  and  judgments  thereon  should  be  deposited  with  the 
Clerk  of  the  Peace  for  the  counly  among  the  records,  and  should 

a 

be  deemed  records,  the  Court  held  that,  on  proof  of  non-compliance 
with  this  direction,  parol  evidence  of  such  a  verdict,  and  of  the 
grounds  on  which  it  proceeded,  might  be  given,  and  the  under- 
sheriff  was  called  for  this  purpose.* 

§  1409.  The  rule  requiring  the  record  or  judicial  entry  to  be 
formally  completed,  before  either  the  original  or  a  copy  can  be 
admitted  in  evidence,  is  subject,  as  it  would  seem,  to  three 
exceptions.    First,  when  the  object  is  to  show  to  any  particular 

>  R  V.  Teoveley,  8  A.  <fe  E.  806. 

'  R  V.  Ward,  6  0.  &  P.  366,  explained  in  BJ  v.  Teotelfiy,  8  A.  4b  E. 
818,  819. 

'  Houliston  V.  Smyth,  2  0.  d^  P.  25  ;  R  v.  Hains,  Comb.  33*1,  per  Lord 
Holfe ;  Skin.  584,  S.  0.  *  Dawson  v.  Gregoiy,  7  Q.  B.  756. 

'  ArondeU  v.  White,  14  East,  218—220. 

•  Fisher  v.  Lane,  2  W.  Bl.  834 ;  3  Wils.  297,  S.  C. 
7  R  «.  Hains,  Comb.  337  ;  Skin.  584,  S.  C. 

•  Dyson  v.  Wood,  3  B.  <fe  C.  449,  451. 

•  Manning  v.  East  Cos.  Rail  Co.,  12  M.  is  W.  237,  243,  249. 
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court,  that  some  trial  has  been  held  or  other  proceeding  has 
occurred  before  the  same  court  while  sitting  under  the  same 
commission,  a  minute  of  the  former  proceeding  will  be  admitted 
in  lieu  of  the  record,  because,  in  this  case,  the  formal  record 
cannot  be  presumed  to  have  been  made  up/  Secondly,  the  same 
course  will  be  allowed,  ^where,  in  consequence  of  some  ulterior 
proceedings  in  a  cause  having  been  taken,  the  record  cannot,  at 
the  time  when  the  evidence  is  required,  have  been  regularly  com- 
pleted.  The  case  of  E.  v.  Browne'  will  illustrate  this  exception. 
That  was  an  indictment  for  perjury  on  a  trial  at  Nisi  Prius,  and 
in  order  to  prove  the  trial,  the  Nisi  Prius  record  was  tendered. 
No  postea  was  indorsed  upon  it,  but  merely  a  minute  of  the  verdict 
in  the  handwriting  of  the  associate.  An  objection  being  taken  to 
this  evidence,  the  Court  admitted  it,  on  proof  by  the  associate  that 
a  motion  for  a  new  trial  was  pending,  and  that  until  that  rule  was 
disposed  of,  the  postea  could  not  be  indorsed.  Perhaps,  however, 
it  was  unnecessary  to  prove  this  last  circumstance ;  for,  thirdly, 
where  the  object  of  the  evidence  is  merely  to  establish  the  fact 
that  a  certain  judicial  proceeding  has  taken  place,  as,  for  instance, 
that  a  trial  has  been  had,  a  verdict  given,  or  a  writ  issued,  without 
regard  to  the  facts  disputed  at  the  trial,  found  by  the  joiy,  or 
mentioned  in  the  writ,  and  irrespective  of  all  ulterior  proceedings 
in  the  cause,  it  has  been  held  that  the  record  need  not  be  formally 
drawn  up.'  Thus,  the  postea  indorsed  on  the  Nisi  Prius  record 
will  be  sufficient  evidence  of  a  trial,  to  let  in  the  testimony  of  a 
witness  since  deceased,^  or,  perhaps,  to  support  an  indictment 
against  a  witness  for  perjury ;'  and  where  the  fact  that  a  writ  has 


^  B.  V.  Tooke,  25  How.  St.  Tr.  446 — 449 ;  reoognised  in  R.  v.  Smith, 
8  R  <fc  0.  343  ;  R  «.  Robinson,  1  Or.  &  Dix,  Cir.  C.  329  ;  R  «.  Beilly,  1 
It.  Cir.  R  795,  per  Doherty,  C.  J. 

>  3  C.  &  P.  572  ;  M.  &  M.  315,  S.  0.  In  the  last-named  report  the  fact 
that  a  new  trial  had  been  moved  for  does  not  appear. 

»  B.  N.  P.  234  ;  Pitton  v.  Walter,  1  Stra.  162  ;  Fisher  v.  Kitohingman, 
Willes,  367 ;  Barton  v.  Dupuy,  1  Martin,  N.  S.  442. 

*  Pitton  V.  Walter,  1  Stra.  162. 

»  R  V.  Browne,  3  C.  <b  P.  572  ;  M.  <k  M.  315,  S.  C.  ;  R  i^  Coppard, 
M.  &  M.  118.  See  R  V.  Page,  2  Esp.  649,  n.  ;  and  R  v.  Gordon,  C.  is 
Marsh.  410,  in  which  case  it  was  held  by  Lord  Denman,  that  an  all^gaticm 
in  an  indictment  for  peijury  that  judgment  was  **  entered  up"  in  an  afitioQ, 
was  proved  by  producing  from  the  judgment  office  the  book  in  which  the 
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issued  is  mere  matter  of  inducement,  that  fact  may  be  proved  by 
producing  the  Tmt,  though  it  has  not  been  returned,  and  is,  con* 
sequently,  not  a  record.'  So,  when  a  prisoner  was  indicted  at  the 
Central  Criminal  Court  for  perjury  committed  by  him  on  a  trial 
held  at  the  same  court  some  six  months  before,  the  production 
by  the  officer  of  the  court  of  the  caption,  the  indictment  with  the 
indorsement  of  the  prisoner's  plea,  the  verdict,  the  sentence,  and 
the  minutes  of  the  trial  as  made  by  the  officer,  was  held  to  be 
sufficient  evidence  of  the  trial,  without  the  production  of  the 
record,  or  of  any  certificate  of  it,  either  under  §  13  of  14  Sc  15  yict., 
c.  99,  or  under  §  22  of  14  &  15  Vict.,  c.  lOO.' 

§  1410.  In  proving  records,  it  is  sometimes  a  question  of  nicety 
to  determine  how  much  of  the  proceedings  must  he  given  in 
evidence  ;  and  as  the  practice  in  this  respect  differs  widely  accord- 
ing to  the  object  for  which  the  evidence  is  tendered,  it  is  difficult 
to  lay  down  any  distinct  rule.  It  may,  however,  be  stated  broadly, 
that  where  the  object  is  merely  to  prove  the  existence  of  the 
record  in  question,  that  fact  may  be  established  by  producing  the 
document  alone ;  but  if  the  record  be  relied  upon  as  proof  of 
certain  facts  stated  therein,  or  adjudicated  thereby,  all  the  proceed- 
ings which  are  necessary,  either  to  render  valid,  or  to  explain,  the 
particular  document,  must,  in  general,  be  put  in  evidence.  For 
instance,  if  a  decree  in  Chancery  is  offered,  merely  to  prove  that  it 
was  in  fact  made,  here,  as  in  the  case  of  verdicts,'  no  proof  of 
any  other  proceeding  is  required;^  but  if  a  party  intends  to 
avail  himself  of  a  decree,  as  an  adjudication  upon  the  subject- 
matter,  and  not  merely  to  prove  collaterally  that  the  decree  was 
made,  he  must  generally  prove,  not  only  the  decree,  but  the  bill 

inscription  was  entered.  But  see  R.  v,  Thring,  5  C.  &  P.  507  ;  and  R.  v, 
Bobinson,  Cr.  &  Dix,  Cir.  C.  239,  where  it  was  held  that  on  an  indictment  for 
perjury  in  a  prosecution,  the  record  of  the  former  trial  must  be  made  up. 

»  Bw  N.  P.  234. 

^  R  V.  Newman,  2  Den.  390  ;  3  0.  &  Kir.  240,  S.  0.  See  post,  §§  1443, 
1444.  '  Ante,  §  1409. 

^  Jones  V.  Kandall,  1  Cowp.  18 ;  B.  N.  P.  235 ;  Blower  v.  HoUis,  1  Cr. 
A  Mee.  393  ;  3  Tyr.  356,  S.  0.,  where  it  was  held,  that  an  order  for  an 
attachment  for  not  paying  costs  of  an  equity  suit,  was  alone  prim&  fade 
eTidenoe  that  a  suit  had  been  pendingi 
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and  answer  upon  which  it  was  founded;  because,  without  such 
proof,  it  may  be  impossible  to  understand  the  decree,  or  to  ascer- 
tain  with  certainty  what  disputed  questions  have  been  decided  by 
it.^  Where  the  bill  and  answer  are  fully  recited  in  the  decree,  thig 
reasoning  does  not  apply ;  and,  consequently,  it  has  more  than 
once  been  held  that,  in  that  case,  the  production  of  the  decree 
alone  will  be  sufficient.'  On  one  occasion  it  was  strenuously 
contended,  that  the  depositions  referred  to  in  a  decree  must  also 
be  read  as  part  of  the  record ;  but  the  Court  ruled  otherwise, 
observingi  that  it  is  from  the  bill  and  answer  only  that  a  court  of 
equity  collects  the  questions  in  dispute,  and  that  the  sole  object  of 
referring  to  the  depositions,  is  to  bring  the  same  facts  before  a 
court  of  appeal,  if  necessary.' 

§  1411.  Ajgain,  a  judgment  of  the  Ecclesiastical  Court  cannot  be 
made  evidence  without  producing  the  libel  and  answer  and  the 
defensive  allegations;^  and  on  the  same  principle,  if  an  appeal 
from  such  judgment  has  been  heard,  the  decree  of  the  court  of 
appeal  cannot  be  admitted,  without  proving  that  court  to  have 
been  duly  in  possession  of  the  suit,  by  producing  the  process  of 
appeal,  that  is,  the  transcript  of  the  proceedings  sent  from  the 
court  below.*  The  same  rules  apply  to  sentences  in  the  Court 
of  Admiralty,  and  to  judgments  in  courts-baron  and  other 
inferior  courts.*  Whether  an  adjudication  by  the  Insolvent 
Debtors*  Court  for  the  discharge  of  a  prisoner,  can  be  received 
as  evidence  of  his  insolvency,  without  putting  in  his  petition 
and  schedule,  is  a  question  on  which  the  authorities  differ;' 


'  Blower  v.  HoUis,  1  Or.  &  Mee.  396,  per  Bayley,  R  ;  Leake  v.  BCaiq. 
of  Westmeath,  2  M.  &  Bob.  397,  per  Tindal,  C.  J.  ;  Attwood  v.  l^ylor,  1 
M.  &  Gr.  289,  290,  per  Lord  Abioger. 

*  Wheeler  v.  Lowth,  Com.  Dig.  tit  Ev.  0.  1 ;  Wharton  Peer.,  12  GL  & 
Fin.  301,  302. 

»  Layboum  v.  Crisp,  4  M.  &  W.  320,  326 — 328 ;  8  C.  &P.  397, 403 — 406. 

^  Leake  v.  Marq.  of  Westmeath,  2  M.  ^  Bob.  394,  per  Tindal,  C.  J. 
ThiB  cas^  yirtually  oyerrules  Stedman  v,  Goooh,  1  Esp.  6,  8. 

•Id.  •  Com.  Dig.  tit  Ev.  C.  L 

7  In  M^Eee  v.  Famam,  2  Cr.  <fe  Diz,  Cir.  C.  209,  Tonena,  J.,  lejeoted 
the  abjudication  ;  but  in  Brennan  v,  Dillane,  Ir.  Cir.  R,  853,  Ball,  J., 
admitted  that  document  without  the  petition,  though  he  required  the  pro- 


J 
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thoughy  on  strict  principle^  such  evidence  would  seem  to  be 
inadmissible. 

§  1412.  Prior  to  the  alterations  in  Equity  pleading,  which  were 
made  in  1852,  an  answer  in  Chancery  could  not  formally  be  given 
in  evidence  without  reading  the  entire  bill,*  unless  it  were  shown 
that  the  bill  was  lost  or  destroyed;'  but  this  rule  was  seldom 
rigidly  enforced ;  for,  as  the  statements  in  the  bill  could  not  be 
considered  in  the  light  of  admissions,'  to  insist  upon  their  being 
read  looked  too  much  like  an  attempt  to  prejudice  the  cause ;  and, 
therefore,  in  practice,  the  reading  of  the  interrogatory  part  of  the 
bill  was  alone  required,  and  that  only  when  the  answer  was 
ambiguous  without  referring  to  the  questions.*  The  practice  here 
described  of  course  still  continues  with  respect  to  all  bills  and 
answers  framed  under  the  old  system;  but  when  the  pleadings 
are  drawn  in  the  amended  form  as  laid  down  in  the  Act  of  15 
&  16  Vict.,  c.  86,'  it  seems  on  principle,  that  the  proper  course 
is  to  require  the  interrogatories  to  be  read  at  the  same  time  as 
the  answer,  but  to  dispense  witii  the  reading  of  the  bill,  imless 
it  be  necessary  to  show  for  what  specific  relief  the  plaintiff 
prays. 

§  1413.*  DepositionB  in  Chancery,  also,  cannot  in  general  be 
read,  without  proof  of  the  bill  and  answer,  in  order  to  show  that 
a  cause  was  depending,  as  well  as  who  were  the  parties^  and 
what  was  the  subject-matter  in  issue;  for,  if  no  cause  were 
depending,  the  depositions  are  but  voluntary  affidavits;  and  if 
there  were  one,  the  depositions  cannot  be  read,  unless  the  cause 
was  against  the  same  parties  or  those  claiming  in  privity  with 
them.'    Still,  the  bill  and  answer,  by  being  so  put  in,  do  not 

duction  of  the  schedule.     This  last  decudon  is  said  to  have  been  followed  by 
Jackson,  J.,  in  a  later  case,  id. 

^  Pennell  v.  Meyer,  2  M.  <fe  Bob.  98  ;  8  C.  <fe  P.  470,  S.  0. 

'  Gilb.  Ev.  49, 50  ;  Bowe  v.  Brenton,  8  B.  &  C.  765.      *  See  ante,  §  786. 

*  Pennell  v.  Meyer,  2  M.  <b  Bob.  98,  per  Tindal,  C.  J. ;  8  C.  <k  P.  470,  S.  0. 

*  See  §§  10  &  12.  •  Gr.  Ev.  §  616,  in  part 

'  Layboum  v.  Crisp,  4  M.  &  W.  326,  per  Lord  Abinger ;  Blower  v. 
HoUis,  1  Or.  <k  Mee.  396,  Maule  ai^^.  ;  2  PL  Ev.  149  ;  B.  N.  P.  240 ; 
Nightingal  v,  Devisme,  5  Burr.  2694. 
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become  evidence  to  be  submitted  to  the  jury».and  the  opposite 
counsel  has  consequently  no  right  to  read  or  refer  to  them  in  his 
address ;  for  the  judge  only  is  to  look  at  them,  for  the  purpose  of 
determining  whether  the  depositions  are  evidence^  by  seeing  what 
was  in  issue  in  the  suit.^  Moreover,  no  proof  of  the  bill  or 
answer  is  necessary,  where  the  deposition  is  used  against  the 
deponent  as  his  own  admission,  or  for  the  purpose  of  contradicting 
him  as  a  witness.^  So,  if  the  Court  of  Chancery  has  made  an 
order  for  the  reading  of  the  depositions  upon  the  trial  of  an  issue 
out  of  that  court,  then,  upon  proof  of  the  order,  the  depositions 
will  be  read  without  antecedent  proof  of  the  biU  and  answer, 
provided  the  witnesses  cannot  be  produced.'  So,  depositions 
may  be  read  upon  proof  of  the  biU  alone,  if  the  defendant  to 
the  suit  is  in  contempt  for  not  putting  in  an  answer,  and  has 
had  an  opportunity  of  cross-examining  the  witnesses,  which  he 
has  chosen  to  forego/ 

§  1414.  Where  a  party  relies  upon  depositions  taken  under  the 
old  law,  he  must  read  the  interrogatories  as  well  as  the  answers, 
unless  he  can  prove  that  the  former  are  lost  or  destroyed,*  and  it 
seems  that  he  must  also  read  as  part  of  his  case  the  whole  depo- 
sitions, including  the  cross*interrogatories  and  answers  thereto.* 
Depositions  under  the  new  system  are  not  open  to  these  niceties ; 
for  the  oral  examination  of  the  witness  is  taken  down  by  the 
examiner,  *'not  ordinarily  by  question  and  answer,  but  in  the 
form  of  a  narrative." '  The  party,  however,  who  seeks  to  put 
these  depositions  in  evidence,  whether  in  equity  or  at  commcm 
law,  must  remember  that  to  render  them  valid,  they  must  be 
written  throughout  by  the  examiner  himself,'  and  authenticated 
by  his  signature,  and  they  must  also  be  transmitted  by  him  to  ^e 

>  Chappell  t;.  Porday,  14  M.  <fe  W.  303. 
3  Highfield  v.  Peake,  M.  <fe  M.  109. 

*  Pahner  v.  Lord  Aylesbury,  15  Yes.  176 ;  Oorbett  «.  Oorbett^  1  YeiL  t 
B.  336,  389—341. 

*  Casenove  v.  Vaughan,  I'hLA  BeL  4 ;  Carrington  v.  Comook,  2  Bim,  567. 

*  Bowe  V.  Brenton,  8  B.  &  0.  766. 

'  Temperley,  v.  Scott,  5  C.  <fe  P.  341,  per  Tmdal,  0.  J, 
»  16  &  16  Vict.,  c.  86,  §  32. 

*  Stobart  v.  Todd,  23  L.  J.,  GL>  956,  per  Kindenley,  Y.  C. 
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Becord  Office  of  the  Court  of  Chancery,  to  be  there  filed/  Proof 
therefore,  must  be  forthcoming  that  these  regulations  have  been 
complied  with,  if  the  admissibility  of  the  depositions  be  disputed; 
but  the  original  document  need  not  be  produced,  for  it  wiU 
suffice  to  put  in  evidence  either  examined  copies  of  them,  or 
copies  certified  as  true  copies  by  the  officer  to  whose  custody  the 
originals  are  intrusted.* 

§  1415.  Depontions  taken  under  special  commismnB  cannot,  in 
general,  be  read  without  proof  of  the  commission  and  return. 
Nay,  it  has  more  than  once  been  contended  that  it  is  necessary 
in  these  cases  to  go  further,  and  to  put  in  the  order,  the  bill  and 
answer,  or  the  other  judicial  proceedings,  upon  which  the  com- 
mission has  been  founded.  Lord  Ellenborough,  however,  on  one 
occasion  expressed  a  contrary  opinion  at  Nisi  Prius  ;*  and  Chief 
Baron  Pollock  more  recently  is  said  to  have  held,  that  the  com- 
mission must  be  taken  prim&  facie  to  have  issued  regularly,  and 
consequently  that  the  production  of  the  order  was  not  requisite.^ 
This  ruling,  which  is  certainly  convenient,  has  moreover  been 
partially  sanctioned,  though  not  distinctly  recognised  by  the 
Court  of  Queen's  Bench.'' 

§  1416.  Doubts  have  also  been  entertained  respecting  the 
legal  mode  of  transmitting  the  depositions,  &c.,  to  the  courts, 
and  it  has  not  yet  been  finally  determined  whether  the  commis- 
sioners may  avail  themselves  of  the  Post-office,  or  whether  the 
documents  must  be  sent  by  a  special  messenger.*  In  one 
case  the  commission  was  sent  by  post,  addressed  to  certain 
commissioners  in  Newfoundland.  After  a  few  months  a  sealed 
packet  was  brought  to  the  Master's  office  by  a  person  unknown, 
and  was  found  to  contain  the  commission,  the  return  to  it,  and 

'  15  <fe  16  Vict,  c.  86,  §  34. 

Md  ;  14  <b  15  Yici,  c.  99,  §  14,  died  post,  §  1437  ;  Beeve  «.  Uodgon, 
10  Hare,  App.  xix,  per  Wood,  Y.  0. 

'  Bayley  v.  Wylie,  6  Esp.  85.  As  to  examinationB  under  writs  of  man* 
damuB,  see  ante,  §§  466-^71,  1402» 

<  Entwistle  v.  Dent,  cited  arguendo  in  11  Q.  B.  1002. 

*  Greville  v.  Stuiz,  11  Q.  B.  997,  1004—1006. 

*  See  Oox  v.  Nemnan,  2  Yes.  is  B.  168,  170. 
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the  examinations  of  the  witnesses,  signed  by  the  persons  named 
as  commissioners.  The  handwriting  of  the  commissioners  being 
proved,  as  also  the  fact  that  they  were  living  at  Newfoundland, 
the  Court  held  that  su£Gicient  evidence  had  been  given  to 
establish  the  validity  of  the  return.^ 

§  1417.  Subject  to  the  observations  contained  in  the  two  fore- 
going sections,  examinations  or  depositions  taken  by  virtue  of  the 
English  Act,  1  WiU.  4,  c.  22,  or  the  Irish  Act,  3  &  4  Vict, 
c.  105,  may  be  read  in  evidence,  saving  all  just  exceptions,  if 
they  purport  to  be  certified  under  the  hand  of  the  Commissioners, 
Master,  Prothonotary,  or  other  person  taking  the  same,*  and  if 
it  further  appears  to  the  satisfaction  of  the  judge,  that  the 
examinant  or  deponent  is  beyond  the  jurisdiction  of  the  court, 
or  dead,  or  incapable  from  permanent  sickness  or  other  per- 
manent  infirmity  to  attend  the  trial.* 

§  1418.  The  mode  of  proving  the  examination  of  prisoners, 
and  the  infowiations  or  depositions  of  witnesses,  which  hare 
respectively  been  taken  by  justices  or  coroners  in  criminal  cases, 
has  already  been  explained  in  previous  parts  of  this  work,^ 

§  1419.*  The  return  to  inquisitions  post  mortem,  and  other 
inquisitions,  surveys,  extents,  and  the  like,  cannot  strictly*  be 
proved,  without  reading  the  commissions  on  which  they  depend;' 
unless  in  cases  of  general  concernment,  when  the  commission 
wiU  be  regarded  as  a  thing  of  such  public  notoriety  as  not  to 
require  proof.* 

§  1420.  To  prove  an  award,  it  is  not  only  necessary  to  pro- 

1  Simins  «.  Henderson,  11  Q.  B.  1015. 

2  8  &  9  Vici,  c.  113,  §  1,  dted  ante,  §  7. 

'  lWm.4,c.22,§10;  3<b4yici,  c  105,§75,  Ir.  ;  died  ante,  §  478. 

^  As  to  examinations,  ante,  §§  811 — 823  ;  as  to  depositions,  ante,  {§  447 
— 460.  *  Gr.  Ev.,  §  516,  in  part 

^  As  to  when  this  rule  will  be  relaxed,  see  post,  §  1423. 

'  Evans  v.  Taylor,  7  A.  &  E.  617  ;  3  N.  &  P.  174,  &  C  ;  B.  N.  P.  228  ; 
Newbuigh  v.  Newbiurgh,  3  Bro.  P.  C.  553 ;  Hubb.  Et.  589,  590. 

'  Sir  Hugh  Smithson's  case,  per  Lord  Hardwicke,  dted  B.  N.  P.  228,  229. 
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ment  has  had  notice  to  attend  the  execation,  and  has  omitted  or 
refused  to  do  so.' 

§  1421.  In  the  case  of  awards  by  puilic  officers,  a  less  rigid 
amount  of  proof  vill  sometimes  be  deemed  sufficient,  and  in  the 
absence  of  evidence  of  any  subsequent  usage  inconsisteiit  with 
the  award,  the  maxim,  omnia  pnesumuntnr  rite  esse  acta,  will  be 
held  to  apply.'  Thus,  where  commissicmers,  named  In  an  inclo- 
Bure  act,  and  authorised  thereby  to  stop  up  roads,  provided  two 
justices  made  an  order  to  that  effect,  published  their  award,  which 
recited  such  order,  and  by  which  they  stopped  up  a  certain  pubhc 
footpath,  it  was  held,  that  this  recital  was  sufficient  prim&  facie 
evidence  of  a  valid  order,  on  proof  of  an  ineffectual  search  for  the 
instrument  itself,  and  that  the  award  must  be  taken  to  have  been 
rightly  made,  unless  some  proof  of  enjoyment  inconsistent  with  it 
could  be  given.'  The  principle  of  this  case  has  been  carried 
much  further  by  the  Le^slature ;  for  awards  made  and  confirmed 
by  commissioners  under  several  of  the  more  recent  General 
IncloBure  Acts,  are'  rendered  conclvsive  evidence  of  a  compliance 
with  those  Acts,  and  of  all  necessary  notices  and  consents ;  and 
everything  specified  in  such  awards  are  binding  and  concln^ve  on 
all  persons.' 

§  1433.  Several  other  Acts  relieve  parties  who  rely  on  particular 
judicial  documents,  from  the  necessity  of  proving  the  antecedent 
proceedings,  on  which  the  validity  of  the  documents  depends. 
One  example  has  already  beeu  ^ven  in  the  case  of  a  bankrupt's 
:ertifioate,*  and  another  in  the  case  of  depositions  in  bankruptcy.' 

'  White  *.  Sharp,  12  M.  &  W.  712  j  Wright  *.  Grah»m,  3  Ex.  R.  134, 
MT  Farke,  B.  ;  In  re  Beck  &  JaoksOD,  1  Com.  B.,  S.  8.,  69S. 

*  B.  V.  Huliiigfield,  2  M.  &  S«L  668  ;  Doe  v.  Oon,  2  M.  &  W.  321 ; 
Doe  V.  Mostyn,  12  Com.  B.  268  ;  Heysham  c  Fonter,  6  M.  jc  By.  3;7. 
\b  to  when  Buch  awards  may  be  proved  bj  certified  cupies,  see  post,  pp.  1293 
—1296.  '  MaimiDg  «.  East  Cos.  Bail.  Co.,  12  M.  A  W.  S37. 

'647  Will.  4,  c.  115  ;  3  4  4  Vict.,  a  31 ;  849  Vict,  c  118 ;  9  i 
10  Vict,  o.  70  ;  10  4  11  Vict,  o.  Ill ;  11  4  12  Vict,  c.  99. 

'  See  3  4  4  Vict.,  c.  31,  §  1  ;  and  8  4  9  Vict,  c  118,  §§  104, 105, 157. 
!ee  17  4  18  Vict,  o.  104,  §  173,  aa  to  mbminioiu  to,  and  awtrda  b;. 
Shipping  Maateii.  '  Ante,  $  1394.  '  Ante,  §  461. 
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§  1423.  In  proving  ancient  records,  the  strict  rules  of  evidence 
are  sometimes  relaxed.  Thus,  a  docnment,  purporting  by  its 
contents  to  be  an  exemplification  of  a  commission  issued  by  Queen 
Elizabeth,  and  produced  from  the  proper  place  of  deposit,  has 
been  allowed  to  be  read,  without  any  evidence  of  its  being  a  true 
copy,  though  no  seal  was  affixed  to  it,  and  the  state  of  the  parch- 
ment  was  such  as  to  render  it  impossible  to  say  whether  the 
Great  Seal  had  ever  been  appended.'  So,  ancient  depositions  may 
be  read  without  putting  in  the  interrogatories,'  or  the  bills  and 
answers  to  which  they  relate,'  or  the  commissions  under  which 
they  were  taken,^  if  it  be  proved  that  search  has  been  made  for 
these  documents,  and  that  they  cannot  be  found ;  and  on  the  like 
proof,  answers  may,  it  seems,  be  received  in  evidence,  though  the 
bills  be  not  forthcoming.  So,  ancient  extents,  surveys,  or  returns 
to  inquisitions,  which  come  from  the  proper  custody,  and  which 
bear  internal  evidence  of  having  been  taken  under  due  authority, 
have  sometimes  been  admitted,  especially  when  they  were  tendered 
as  evidence  of  reputation,  though  the  commissions  on  which  their 
legality  depended  could  not  be  found.'  Where,  however,  such 
documents  contain  no  internal  evidence  of  authenticity,  they 
cannot  be  read,  imless  the  commissions  be  produced  from  the 
proper  depository;*  neither  can  they  then,  if  there  appears  to 
have  been  any  excess  of  authority,  or  any  other  irregularity  in  the 
proceedings,  sufficiently  serious  to  render  them  not  only  voidable 
but  void.^  Whether  a  record  be  ancient  or  modem,  it  is  of 
course  allowable,  after  proof  of  its  loss  or  destruction,  to  show  its 
contents,  as  in  the  case  of  any  other  document,  by  secondary 
evidence." 


*  Mayor  of  Beverley  v.  Craven,  2  M.  <k  Rob.  140,  per  Alderson,  B. 

2  Howe  V.  Brenton,  8  B.  <k  C.  766.      ^  Byam  v.  Booth,  2  Price,  234,  n. 

*  Bayley  v.  W^lie,  6  Esp.  85,  per  Lord  Ellenborough. 

*  Howe  V.  Brenton,  8  B.  <fe  0.  747—750  ;  3  M.  <fe  By.  133,  S.  C.  ;  Doe 
V.  Roberts,  13  M.  &  W.  520,  531,  533  ;  Vicar  of  KelUngton  v.  Trinity 
College,  1  Wila.  170  ;  Alcock  v.  Cook,  cited  2  Ph.  Ev.  149,  n.  1 ;  Andentou 
V.  Magawley,  3  Bro.  P.  C.  588  ;  Gabbett  [v.  Chuioy,  8  Jr.  Law  R  299. 

*  Evans  v.  Taylor,  7  A.  <Sr  E.  617  ;  3  N.  ^e  P.  174,  S.  C.  See  Duke  of 
Beaufort  v.  Smith,  4  Ex.  R  450. 

'  Yaux  Barony,  Min.  Ev.  67  ;  Powii  Barony,  cited  Cnxiae  on  Dign.  c.  6, 
§  60  ;  Leighton  v.  Leighton,  1  Stxa.  308 ;  Hubb.  Ev.  590. 
^  Ante,  §  398,  et  seq. 

4x2 
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§  1424.  Before  leaving  the  subject  of  judicial  proceedings,  it  is 
necessary  to  advert  to  certain  documents,  which,  though  emanatbg 
from  courts  of  justice,  are  not  records,  or  such  proceedings,  as  to 
be  capable  of  being  primarily  proved  by  means  of  copies.  First, 
wHU  and  warrants,  until  they  are  returned,  must  be  proved  by 
actual  production,  though  after  their  return,  they  become  matters 
of  record,  and  are,  consequently,  proveable  by  copies.*  "When 
writs  of  summons  and  writs  of  execution  have  been  renewed 
under  the  Common  Law  Procedure  Act,  1852,*  the  fact  of  rcfnewal 
may  be  proved  by  the  production  of  the  respective  writs,  provided 
they  purport  to  be  marked  with  the  seal  of  the  court,  showing 
them  to  have  been  renewed  according  to  the  Act.'  Next,  an  order 
or  certificate  of  a  judge,  if  not  indorsed  on  a  record,  cannot,  it 
seems,  be  proved  by  a  copy,  but  the  original  must  be  produced, 
when  the  Courts  will  judicially  notice  the  signature,  if  it  purport 
to  be  that  of  one  of  the  equity  or  common-law  judges  of  the 
Superior  Courts  at  Westminster.'*  A  judge's  order  may  also  be 
proved  by  the  rule  making  it  a  rule  of  court.^ 

§  1425.  With  respect  to  the  general  rules  and  regulations  of 
inferior  courts,  some  doubt  exists  as  to  the  mode  of  proof.  In 
one  case,  where  it  appeared  that  the  Insolvent  Debtors*  Court  had 
ordered  the  printing  and  circulation  of  its  rules  for  the  guidance 
of  its  officers,  Lord  Tenterden  admitted  one  of  these  printed  copies 


'  B.  N.  P.  234.  If  the  writ  is  the  gist  of  the  action  it  must  be  returned, 
id.  As  to  inhibitions,  citations,  monitions,  &c,  arising  oat  of  appeals  to  tiie 
Privy  Council  from  decisions  of  the  Admiralty  or  Eoolesiastical  Courts,  see 
6  &  7  Vict,  c.  38,  §  9. 

*  16  &  16  Vict,  a  76,  §§  12, 124. 

'  §  13  is  in  these  words :  **  The  production  of  a  writ  of  summons  pur- 
porting to  be  marked  with  the  seal  of  the  court  showing  the  same  to  have 
been  renewed  according  to  this  Act,  shall  be  sufficient  evidence  of  its  having 
been  so  renewed,  and  of  the  commencement  of  the  action  as  of  the  firai 
date  of  such  renewed  writ  for  all  purposes."  §  125  is  as  foUows  : — "  Hie 
production  of  a  writ  of  execution,  or  of  the  notice  renewing  the  same, 
purporting  to  be  marked  with  such  seal,  showing  the  same  to  have  been 
renewed  according  to  this  Act,  shall  be  sufficient  evidence  of  its  having  been 
so  renewed."  The  Irish  Act  16  &  17  Vict,  a  113,  contains  in  §§  30  & 
142,  similar  provisions.  <  8  ^e  9  Yiot,  c.  113,  §  2,  cited  ante,  §  7. 

*  Still  V,  Halford,  4  Camp.  18,  per  Lord  EUenborough. 
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* 

as  primary  evidence,  though  the  original  rules  under  the  seal  of 
the  court  were  kept  at  the  court,  and  no  proof  was  given  that  the 
copy  produced  had  been  compared  with  them.*  In  another  case, 
however,  where  an  officer  of  the  same  court  produced  what  pur- 
ported to  be  a  printed  copy  of  the  rules  of  the  court,  and  stated 
that  he  had  obtained  it  from  the  clerk  of  the  rules,  and  that  he 
was  in  the  habit  of  distributing  similar  copies  as  authentic  docu- 
ments, the  Court  rejected  the  copy,  as  the  witness  could  not 
otherwise  vouch  for  its  authenticity,  and  no  evidence  was  offered 
that  these  printed  rules  had  ever  been  sanctioned  by  the  Court.* 

§  1426.  The  probate  of  a  will  is  a  copy  of  that  instrument  under 
the  seal,  either  of  the  Ecclesiastical  Court,  or,  since  the  11th  of 
January,  1858,  of  the  Court  of  Probate,  which  copy  is  attached 
to  a  certificate,  stating  that  the  original  will  has  been  duly  proved 
and  registered,  and  that  administration  of  the  goods  of  the 
deceased  has  been  granted  to  one  or  more  of  the  executors  named 
therein.*  This  document, — which,  in  the  event  of  the  will  being 
proved  in  solemn  form  of  law,  can  only  be  granted  after  satis- 
factory evidence  has  been  furnished  to  the  Court  of  adequate 
capacity  on  the  part  of  the  testator,  of  testamentary  intention 
untainted  by  fraud,  and  of  due  execution,^ — constitutes  the  title- 

■ 

deed  of  the  executor,  without  which  his  character  cannot  be 
recognised,  and  with  which  it  cannot  in  general  be  impugned,  in 
any  court  of  law  or  equity.* 

§  1427.  The  primary  mode  of  proving  a  probate  is  by  producing 
either  the  document  itself,  when  due  notice  will  be  taken  of  the 
seal,'  or  the  Act-book,  or  register  from  the  Court  of  Probate,' 

'  Dance  v.  Bobaon,  M.  <k  M.  294. 

'  R  V.  Koopfl,  6  A .  &  E.  198.  In  this  case,  Dance  v,  Bobaon  was  not  died. 

'  Toller  on  Ex.  68. 

*  Jones  o.  (Goodrich,  6  Moo.  P.  C.  R  19,  21,  per  Dr.  Luahington. 

*  Toller  on  Ex.  74,  75  ;  Allen  v,  Dundas,  3  T.  R  125  ;  Keynes  v.  Duke 
of  Wellington,  9  Beav.  579,  599,  601.  As  to  the  jurisdiction  of  the  Court 
of  Probate  to  grant  probate  in  the  case  of  a  married  woman's  wHl,  made  in 
pnrsnanoe  of  a  power,  see  Baraes  v.  Vincent,  5  Moo.  P.  0.  R  201,  cited 
post,  §  1521.     See  also  Ward  o.  Ward,  11  Beav.  377. 

'  Kempton  v.  Cross,  Bep.  temp.  Hardw.  108  ;  ante,  §  6. 

^  Cox  9.  AUingham,  Jac  Bep.  514.     So,  the  revocation  of  probate  may 
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con  taming  an  entry  that  the  will  has  been  proved,  and  probate 
granted,  or  even  a  certified  or  examined  copy  of  such  book  or 
register.'  If,  indeed,  as  was  formerly  the  practice  in  some  of  the 
inferior  spiritual  courts,'  no  Act-book,  or  other  separate  record  of 
the  granting  of  probates  has  been  kept,  but  on  the  will  itself  a 
memorandum  has  been  indorsed,  stating  that  the  executor  has 
proved  it,  and  that  the  probate  has  passed  the  seal ;  then,  on  proof 
of  such  former  practice,  and  on  production  of  the  will  with  snch 
indorsement^  the  title  of  the  executor  will  be  sufficiently  estab- 
lished, without  accounting  for  the  non-production  of  the  pro- 
bate.' But  under  no  other  circumstances  will  the  original  will 
be  admitted,  either  by  a  court  of  law  or  equity,  as  evidence  of 
title  to  personal  property.^  In  the  event  of  the  probate  being 
lost  or  destroyed,  it  seems  that  it  may  be  proved  by  an  examined 
copy;*  but  in  such  case  the  practice  of  the  Court  of  Probate,*— 
like  that  which  used  to  prevail  in  the  spiritual  courts, — ^is  to  grant 
either  an  exemplification,  or  a  certified  copy  of  the  entry  of  the 
Act^book  or  register,  in  which  the  grant  of  probate  is  recorded.' 

§  1428.  The  granting  administratioriy  which,  like  the  granting 


be  proved  by  the  Act-book ;  R  v,  Bamsbottom,  1  Lea.  C.  C.  25,  n.  See 
ante,  §  395. 

^  DayiB  v.  T^^Uiams,  13  East,  232 ;  R  v.  Phillpott,  2  Den.  308,  pcnr 
Talfourd,  J.  ;  Borrett  v.  Meux,  15  Com.  B.  142 ;  14  &  15  Vict,  c  99, 
§  14,  dted  post,  §  1437. 

3  For  inatance,  the  Bishop's  Courts  at  Winchester  and  WeUs,  7  Jl  is'SL 
240,  243. 

'  Doe  V.  Mew,  andDoe  t>.  Gunning,  7  A.  ibR  240  ;  2  N.  ib  P.  260,  a  C. 
See  also  Gorton  v.  Dyson,  1  B.  ib  B.  219  ;  3  B.  Moore,  558,  S.  C. 

*  Pinney  v,  Fmney,  8  B.  &C,  335  ;  R  v.  Barnes,  1  Stark.  R  243,  per 
Le  Blanc,  J.  ;  Stone  v.  Forsyth,  2  Doug.  707. 

'  R  V.  Haines,  Skinn.  584,  per  Lord  Holt ;  Hoe  v.  Nelthorpe,  3  Salk. 
154  ;  1  Lord  Baym.  154,  S.  C,  nom.  Hoe  v.  Nathrop. 

«  20  <fc  21  Vict,  c  77,  §  69,  enacts,  that  "  an  official  copy  of  the  whole 
or  any  part  of  a  will,  or  an  official  certificate  of  the  grant  of  any  letten  of 
administration,  may  be  obtained  from  the  registry  or  district  registry  where 
the  will  has  been  proved  or  the  administration  granted,  on  the  payment  of 
such  fees  as  shaU  be  fixed  for  the  same  by  the  rules  and  orders  imder  this 
Act."  The  fees  fixed  by  the  Rides  are  sixpence  for  eveiy  folio  of  serenty- 
two  words  of  office  copy,  and  an  additional  fee  of  £1  for  **  every  office  copy 
of  will  under  seal  of  the  Court."     See  also  20  «fe  21  Vict.,  c.  79,  §  74,  Ir. 

7  Shepherd  v.  Shorthose,  1  Stra.  412.     See  post,  §  1437. 
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made  by  any  person  in  the  course  of  his  official  duty.*  In  like 
maimer,  a  register  of  attendance  kept  by  the  medical  officer  of  a 
union  for  the  inspection  of  the  guardians,  in  obedience  to  a  rule 
of  the  Poor-law  Commissioners,  has  been  held  inadmissible ;  no 
credit  being  given  to  the  officer  in  respect  of  the  entries,  but  the 
book  being  merely  intended  as  a  check  upon  himself.*  So,  Lord 
Denman  has  refused  to  admit  the  register  of  shipping  kept  at 
Lloyd's.^  So,  a  report  stating  the  burthen  of  a  foreign  ship, 
and  the  number  of  the  crew,  which  was  made  by  the  master  to 
the  authorities  at  the  Custom-House,  and  was  there  filed,  has  been 
rejected,  when  tendered  in  evidence  as  a  public  document  to 
prove  the  burthen  of  the  ship ;  and  the  same  fate  has  befallen  a 
certificate  filed  at  the  Custom-House,  which  was  signed  by  a  party 
who  certified  that  he  had  measured  the  vessel,  and  stated  the 
amount  of  the  tonnage.  In  neither  of  these  cases  did  it  appear 
that  the  documents  had  been  prepared  by  any  official  personage 
in  the  discharge  of  a  public  duty.^  So,  the  registers  and  records 
of  baptisms  and  marriages  formerly  performed  at  the  l^leet  and 
King's  Bench  prisons,  at  May  Fair,  at  the  Mint  in  Southwark,  and 
in  certain  other  places,  are  inadmissible,  on  the  ground  that  they 
were  not  compiled  under  public  authority/  So,  a  marriage 
register  kept  by  a  clergyman  in  Ireland,  prior  to  the  31st  of 
March,  1845,  when  the  Irish  Marriage  Act  came  into  operation 
has,  for  a  similar  reason,  been  rejected.*  So,  a  Jewish  register  of 
circumcision,  kept  at  the  great  synagogue  in  London,  has  been 
rejected,  though  it  was  proved  that  the  entries  in  it  were  in 


^  Henry  v.  Leigh,  3  Camp.  499. 

*  Merrick  v.  Wakley,  8  A.  <fc  E.  170. 

'  Freeman  v.  Baker,  5  C.  <&  P.  482.  For  a  description  of  this  book,  see 
Kerr  v.  Shedden,  4  C.  <k  P.  531,  note  a.  In  Bain  v.  Case,  3  C.  &  P.  496 ; 
and  in  Abel  v.  Potts,  3  Esp.  242,  this  book  was  admitted  ;  in  the  first- 
named  case,  to  prove  that  the  coast  of  Peru  was  in  a  state  of  blockade  at  a 
particular  time,  and  in  the  other,  as  evidence  of  the  capture  of  a  vessel 
See  also  Bichardson  v.  Mellish,  2  Bing.  241,  per  Best,  C.  J. 

*  Huntley  v.  Donovan,  15  Q.  B.  96. 

*  Read  r.  Passer,  1  E^.  213  ;  1  Pea.  R  303,  S.  C.  ;  Doe  «.  Gataoe,  8 
C.  k  P.  578.  These  registers  are  now  deposited  in  the  office  of  the  Registrar- 
General,  pursuant  to  the  Act  of  3  <fe  4  Vict,  a  92,  §§  6,  20,  which  Act» 
however,  does  not  render  them  receivable  in  evidence. 

*  Stockbridge  v.  Quicke,  3  C.  <b  Kir.  305,  per  Parke,  B. 
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the  handwriting  of  a  deceased  Chief  Babbi,  whose  duty  it  was  to 
perform  the  rites  of  circumcision,  and  to  make  corresponding 
entries  in  the  book.*  So,  the  birth,  marriage,  or  burial  register 
of  a  Wesleyan  or  other  dissenting  chapel  will  be  rejected,  unless 
it  has  been  deposited  in  the  office  of  the  Begistrar- General,  and 
entered  in  his  list  pursuant  to  the  provisions  of  the  Act  of  3  &;  4 
Vict.,  c.  92.' 

§  1431.  The  same  rule  prevails  with  respect  to  foreign  and 
colonial  registers:  that  is,  copies  of  such  registers  will  be  admis- 
sible, only  on  proof  that  they  are  required  to  be  kept,  either  by 
the  law  of  the  country  to  which  they  belong,'  or  by  the  law  of  this 
country.  In  the  absence  of  such  proof,  a  copy  of  a  baptismal 
register  in  Guernsey,^ — a  copy  of  a  certificate  of  baptism  by  the 
chaplain  of  a  British  minister  at  a  foreign  court,' — a  copy  of  the 
marriage  register  kept  in  the  Swedish  ambassador's  chapel  at 
Paris,*  prior  to  the  28th  of  July,  1849,' — and  a  copy  of  the  book 
kept  at  the  British  ambassador's  hotel  in  Paris,  wherein  the 
ambassador's  chaplain  had  made  and  subscribed  entries  of  all 
marriages  of  British  subjects  celebrated  by  him,'— have  been 
rejected.  But  on  the  other  hand,  an  examined  copy  of  a 
marriage  register  in  Barbadoes  has  been  admitted,  it  appear- 

^  Davifl  «.  Lloyd,  1  C.  <fe  Kir.  276,  per  Lord  Denman  and  Patteson,  J. 
But  see  observations  on  this  case,  ante,  §  633. 

'  Whittuok  V.  Waters,  4  C.  &  P.  375 ;  Newham  u.  Raithby,  1  Phillim. 
315  ;  Ex  parte  Taylor,  1  J.  &  W.  483.  As  to  the  Act,  see  ante,  §  1354, 
and  post,  p.  1283,  n.  4. 

'  See  Perth  Peer.,  2  H.  of  L.  Cas.  866,  873,  874,  876,  877. 

*  Huet  V.  Le  Mesurier,  1  Gox,  276.  On  this  case  Dr.  Lnshington  observes 
that  the  evidence  was  rejected,  **  because  it  did  not  appear  by  what  authority 
the  register  was  kept.  Supposing  it  bad  been  proved  tbat  Guernsey  was 
part  of  the  diocese  of  Winchester,  which  it  is,  and  that  by  ancient  custom  a 
register  was  required  to  be  kept  there,  different  considerations  might  have 
applied  to  the  case.  *  *  *  I  am  of  opinion,  that  there  va  no  ground  of 
distinction,  supposing  the  register  had  been  kept  by  order  of  a  competent 
authority,  between  registers  kept  in  Guernsey  and  in  this  country."  Coode 
V.  Ck)ode,  1  Ourt.  766.  *  Dufferin  Peer.,  2  H.  of  L.  Cas.  47. 

'  Leader  v,  Barry,  1  Esp.  353. 

'  When  the  Act  of  12  <Sr  13  Vict.,  a  68,  for  facilitating  the  marriage  of 
British  subjects  in  foreign  countries,  passed. 

"  Athlone  Peer.,  8  CL  &  Fin.  262. 
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ing  that  by  the  law  of  that  colony  such  register  was  kepi^  In 
America,  authenticated  copies  of  foreign  registers  are  receivable 
in  evidence.' 

§  1482.'  It  is  also  deemed  essential  to  the  official  character  of 
these  books,  that  the  entries  in  them  be  made  promptly,  or  at 
least  without  such  long  delay  as^to  impair  their  credibility,  and 
that  they  be  made  by  the  person  whose  duty  it  was  to  make  them, 
and  in  the  mode  required  by  law,  if  any  has  been  prescribed.* 
Thus,  a  minister's  entry  of  a  baptism,  which  took  place  before  he 
had  any  connexion  with  the  parish,  and  of  which  he  received 
information  from  the  clerk,  is  inadmissible ;  as  is  also  the  private 
memorandum  made  by  the  clerk  who  was  present  at  the  cere- 
mony.*   The  Court,  however,  will  not  reject  an  entry  in  a  parish 
register^  merely  because  it  was  not  msIQe  contemporaneoasly, 
or  because  it  was  made  or  sanctioned  by  the  incumbent,  on  infor- 
mation received  from  some  other  person ;  for  it  will  be  presumed 
that  the  incumbent,  however  he  got  his  information,  had  satisfied 
himself  of  the  fact  before  he  authorised  the  entry.    Thus,  an  entry 
in  a  parish  book,  which  was  kept  at  the  parish  church,  of  a  burial 
in  the  workhouse  cemetery  within  the  parish^  has  been  received  in 
evidence,  though  it  appeared  that  the  incumbent  sanctioned  the 
entries  on  the  faith  of  statements  made  by  others,  and  not  from 
his  personal  knowledge  of  the  burials.* 

§  1483.  It  may  here  be  advisable  to  enumerate  some  of  the 
books  which  the  law  wUl  recognise  as  official  registers^  or  public 
documents.  Of  this  description  are  parish  registers;'  the 
registers  of  births,  marriages,  and  deaths,  made  pursuant  to  the 
Kegistration  Act ; '  the  register  of  marriages  in  Ireland ;  *  the  regis- 
ters of  marriages  abroad,  as  kept  by  British  consuls  since  the  28th 
of  July,  1849 ;  *°  the  registers  and  certificates  of  Indian  marriages, 

*  Coode  V,  Coode,  1  Curi  755,  766,  767,  per  Dr.  Luahington. 
-  Kingston  v,  Lesley,  10  Seig.  &  R.  388,  389. 

'  Or.  Et.,  §  485,  as  to  first  five  lines. 

*  Doe  V.  Bray,  8  B.  &  C.  813  ;  Walker  v.  Wingfield,  18  Ves.  443.     •  Id. 

*  Doe  V.  Andrews,  15  Q.  B.  756.  '  Doe  v.  Barnes,  1  M.  &  Rob.  386. 
»  6  dr  7  Will  4,  c.  86.                     •  7  &  8  Vict,  c.  81,  §§  52,  71. 

'»  12  dr  13  Vict,  c.  68. 
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prisons ;  *  the  books  of  the  Master's  office ; '  the  log-books  and 
muster-books  of  Her  Majesty's  ships,  and  even  official  letters 
lodged  at  the  Admiralty ; '  lists  of  convoy ;  *  the  books  of  the 
Sick  and  Hurt-office ;  ^  the  official  log-books  kept  by  the  masters 
of  merchant  ships;*  poll-books  for  the  election  of  members 
of  Parliament ; '  the  books  which  contain  the  official  proceed* 
ings  of  corporations,  and  matters  respecting  their  property, 
if  the  entries  are  of  a  public  nature; "  the  books  and  other  official 
papers  kept  at  the  Custom-House,'  at  the  office  of  Inland 
Eevenue,** — which  includes  what  were  formerly  the  Excise,"  and 
the  Stamp-offices,*' — at  the  Post-office,  and  at  the  Register-offices 
of  merchant  seamen,"  of  joint-stock  companies,*Mncluding  banking 
companies,"  and  of  copy-right ;  '*  and  in  short,  the  official  docu- 
ments belonging  to  all  other  public  offices.  It  will  presently  be 
seen^  when  the  proof  of  public  documents  by  examined  or  certified 
copies  is  discussed,'^  that  this  list  might  be  much  enlarged ;  but* 
in  order  to  avoid  repetition,  no  other  instances  are  here  given. 

§  1434.  The  most  satisfactory  mode  of  proving  official  registers 
and  other  public  documents  of  a  like  nature,  is  by  producing  the 


1  Salte  V.  Thomas,  3  B.  <k  P.  188  ;  R.  v.  Aickles,  1  Lea.  0.  C.  391. 

^  Merrick  v.  Wakley,  8  A.  ib  A.  172,  per  Lord  Denman. 

»  IFIsraeli  v.  Jowett,  1  Bap.  427  ;  Watson  v.  King,  4  Camp.  275  ;  R  «. 
Fitzgerald,  1  Lea.  C.  0.  20  ;  R  v.  lUiodes,  id.  24  ;  Barber  v.  Holmes,  3 
Esp.  190.  Most  of  these  documents  are  now  lodged  at  the  Record  Qffioe. 
See  ante,  §  1338.         *  Richardson  v.  Mellish,  2  Bing.  241,  per  Best,  C.  J. 

•  Wallace  v.  Cook,  5  Esp.  117.         •  17  &  18  Vict,  c.  104,  §§  280—287. 

7  Mead  v.  Robinson,  Willes,  422  ;  R  v.  Hughes,  cited,  id.  ;  R  v.  Davis,  2 
Str.  1048 ;  6  &  7  Vict ,  c  18,  §§  93—96 ;  13  A 14  Vict ,  a  69,  §§  99—102,  Jr. 

^  Marriage  v.  Lawrence,  3  B.  <k  A.  142 ;  R  v.  Mothersell,  1  Stra.  93  ; 
Thetford's  case,  12  Vin.  Abr.  90,  pL  16  ;  Waniner  v.  Giles,  2  Stra.  954  ; 
id.  1223,  n.  1. 

'  Johnson  v.  Ward,  6  Esp.  48  ;  Tomkins  v.  Att-Gen.,  1  Dow,  404  ; 
Buckley  r.  U.  S.,  4  Howard,  S.  a.  R  258.         "  12  &  13  Vict,  a  1,  §  6. 

"  Puller  V.  Fetch,  Carth.  346  ;  R  v.  Giimwood,  1  Price,  369. 

"  See  6  &  7  WiU.  4,  c.  76,  §  8,  cited  poet,  p.  1290,  n. 

"  17  &  18  Vict.,  c.  104,  §§  271,  277,  cited  post,  p.  1288,  n.  1. 

"  19  &  20  Vict.,  c.  47,  §  106,  r.  5. 

"  20  <k  21  Vict.,  c.  49,  §  2. 

"  5  &  6  Vict,  c  45,  §  11,  cited  ante,  §  1357,  n.  4  ;  and  7  <fe  8  Vict, 
c  12,  §  8.  "See  post,  §§  1438,  1440. 


*  li  ft  16  Tiot,  0.  64,  j  1. 
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commissioners  of  railways,  must,  it  seems,  be  proved  by  the  pro- 
duction of  the  origmals  purporting  to  be  sealed  or  stamped  with 
the  seal  of  the  commissioners,  and  to  be  signed  by  two  or  more 
of  that  body ; '  and  the  same  law  would  appear  to  extend  to  all 
documents  relating  to  railways,  which  now  emanate  from  the 
Board  of  Trade,  and  which  must  purport  to  be  signed  by  one  of 
the  secretaries  or  assistant  secretaries  of  the  Board,  or  by  some 
officer  appointed  by  the  Board  to  sign  such  documents.' 

§  1435.  It  is  also  apprehended  that  all  documents  relating  to 
merchant  shipping,  which  are  issued  by  the  Board  of  Trade, 
must  be  proved  by  the  production  of  the  originals;  for  the 
Merchant  Shipping  Act  of  1854*  contains  no  provision  for 
rendering  copies  of  such  papers  admissible  in  evidence,  but 
merely  enacts,  in  §  7,  that  "  All  documents  whatever  purporting 
to  be  issued  or  written  by  or  under  the  direction  of  the  Board 
of  Trade,  and  purporting  either  to  be  sealed  with  the  seal  of 
such  Board,  or  to  be  signed  by  one  of  the  secretaries  or  asdstant 
secretaries  to  such  Board,  shall  be  received  in  evidence,  and 
shall  be  deemed  to  be  issued  or  written  by  or  under  the  direction 
of  the  said  Board,  without  further  proof,  imless  the  contrary  be 
shown."  Again,  the  minutes  of  proceedings  of  the  Metropolitan 
Board  of  Works,  which  are  rendered  admissible  in  evidence  by 
the  Act  of  18  &  19  Vict.,  c.  120,  provided  they  purport  to  be 
signed  by  any  two  of  the  members  present,  must  be  themselves 
produced ;  *  and  a  similar  rule  applies  to  the  books  containing 

^  ^  &  10  Vict.,  c.  105,  §  4,  enacts,  that  "the  commisaioiieiB  of  railway ■ 
shall  cause  a  seal  to  be  made  for  the  purposes  of  their  oommisaioiij  and  all 
orders  and  other  documents  proceeding  from  the  said  oomnmuntmers,  and 
purporting  to  be  sealed  or  stamped  with  the  seal  of  the  said  commissioners, 
and  signed  by  two  or  more  of  the  said  commissioners,  shall  be  reoeiyed  aa 
evidence  of  the  same  respectiyely  in  all  courts,  and  before  all  justices  aikd 
others,  without  any  further  proof  thereof." 

2  14  <k  15  Vict,  c.  64,  §  3.  '  17  4p  18  Vict,  a  104. 

^  §  60  enacts,  that  ^*  entries  of  all  proceedings  of  the  Metropolitan  Board 
of  Works,  and  every  such  district  board,  and  of  any  such  vestiy,  with  tlie 
names  of  the  members  who  attend  such  meeting,  shall  be  made  in  books  to 
be  provided  and  kept  for  that  purpose,  under  the  direction  of  the  board  or 
vestiy,  and  shall  be  signed  by  the  members  present,  or  any  two  of  them  ; 
and  all  entries  purporting  to  be  so  signed  shall  be  received  as  avidaaoe^ 
without  proof  of  any  meeting  of  the  board  or  vestry  having  been  duly  oon* 


/ 
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entries  of  all  the  orders  and  proceedings  of  the  commissioners 
of  public  baths,  which  may  be  read  as  evidence,  if  they  purport 
to  be  signed  by  any  two  commissioners/  So,  in  criminal  pro- 
ceedings, the  non-parochial  registers  deposited  with  the  Begistrar- 
General,  must,  in  order  to  be  evidence,  be  produced  to  the  Court.' 
So,  the  register  of  coal-whippers  cannot  be  proved  by  a  copy ; ' 
neither,  as  it  would  seem,  can  the  daily  books  of  public  prisons/ 

§  1436.  To  the  above  list  might  be  added  several  other  books 
and  documents  of  a  semi-public  nature,  which  are  rendered  admis- 
sible in  evidence  by  the  statute  law ;  but  still,  as  a  general  rule, 
this  strictness  of  proof  is  not  now  required;  and  indeed,  the  public 
inconvenience  that  would  follow  the  removal  of  books  of  general 
concernment,  has  been  felt  to  be  so  great,  as  to  justify,  and  in  some 
cases  to  compel,  the  introduction  of  secondary  evidence.'  Such 
books  belong  to  a  particular  custody,  from  which  they  are  not 
usually  taken  but  by  special  authority,  granted  only  in  cases  where 
inspection  of  the  book  itself  is  necessary  for  the  purpose  of  identi- 
fying it,  or  of  determining  some  question  arising  upon  the  original 
entry,  or  of  correcting  an  error,  which  has  been  duly  ascertained. 

yened  or  held,  or  of  the  presence  at  any  Buoh  meeting  of  the  persons  named 
in  any  such  entry  as  being  present  thereat,  or  of  such  persons  being  members 
of  the  board  or  vestry,  or  of  the  signature  of  any  person  by  whom  any  such 
entry  purports  to  be  signed,  all  which  matters  shall  be  presumed  until  the 
contrary  be  proved." 

^  9  is  10  Vict.,  c.  74,  §  13,  enacts,  that  ''all  orders  and  proceedings  of 
the  comndssioners  shall  be  entered  in  books  to  be  kept  by  them  for  that 
purpose,  and  shall  be  signed  by  the  commissioners,  or  any  two  of  them,  and 
all  such  orders  and  proceedings  so  entered  and  purporting  to  be  so  signed, 
shall  be  deemed  to  be  original  orders  and  proceedings  ;  and  such  books 
may  be  produced  and  read  as  evidence  of  all  such  orders  and  proceedings, 
upon  any  appeal,  trial,  information,  or  other  proceeding,  civil  or  crinunal, 
and  in  any  court  of  law  or  equity  whatsoever." 

3  3  4e  4  Vict,  c.  92,  §  17,  cited  post,  p.  1284,  n.  1.  As  to  what  these 
registers  contain,  see  ante,  p.  1216,  n.  2. 

'  14  d;  15  Vict.,  c.  78,  §  13,  enacts,  that ''  in  all  courts,  and  before  any 
justices  of  the  peace,  and  upon  all  occasions  whatever,  the  entries  made  and 
contained  in  the  register  of  coalwhippers  shall  be  received  in  evidence,  and 
shall  be  deemed  sufficient  proof  of  all  matters  and  things  therein  registered 
and  contained,  without  anyfwrther  proof  than  ike  production  of  such  regiiter," 

*  Salte  V.  Thomas,  3  B.  <Sr  P.  190, 191,  per  Lord  Alvanley. 

*  Mortimer  v.  M'Callan,  6  M.  ^s  W.  67,  per  Lord  Abinger, 
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As,  therefore,  these  books  are,  in  general,  not  removable  at  the 
call  of  individuals,  and  as,  moreover,  being  interesting  to  mmj 
persons,  they  might  be  required  as  evidence  in  different  places  at 
the  same  time,  it  has  become  a  common  law  axiom  of  almost 
universal  application,  that  whenever  a  book  is  of  such  a  pMie 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custody,  its  contents  may  be  proved  by  an  authetUic 
copy,^  So  auxious  are  the  judges  not  to  break  in  upon  this 
rule,  founded  as  it  is  on  public  convenience,  that  even  though 
the  original  document  be  in  court,  they  will  not  require  its 
production,  but  will  admit  the  copy,  provided  its  authenticity  be 
established.' 

§  1437.  Now,  an  examined  copy,  duly  made  and  sworn  to  by  a 
competent  witness,  has  ever  been  considered  as  "  authentic," 
within  the  meaning  of  the  above  axiom ;'  but  the  Legislature  has 
recently  provided  a  more  simple  mode  of  proof,  namely,  by  the 
production  of  a  certified  copy.  The  enactment  by  which  this 
salutary  change  in  the  law  has  been  effected,  is  contained  in§  14 
of  Lord  Brougham's  Evidence  Act  of  1851,^  and  is  in  the  following 
words : — "  Whenever  any  book  or  other  document  is  of  such  a 
public  nature  as  to  be  admissible  in  evidence  on  its  mere  produc- 
tion from  the  proper  custody,  and  no  statute  exists  which  renders 
its  contents  proveable  by  means  of  a  copy,  any  copy  thereof  or 
extract  therefrom  shall  be  admissible  in  evidence  in  any  court  of 
justice,  or  before  any  person  now  or  hereafter  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive^  and  examine 
evidence,  provided  it  be  proved  to  be  an  examined  copy  or  extract, 
or  provided  it  purport  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  the  officer  to  whose  custody  the  original  is  intrusted, 
and  which  officer  is  hereby  required  to  furnish  such  certified  copy 
or  extract  to  a  person  applying  at  a  reasonable   time  for  the 


*  Lynch  v.  Gierke,  3  Salk  154,  per  Holt,  C.  J. ;  2  Doug,  593,  n.  3 ; 
E.  V,  Haina,  Comb.  337  ;  Hoe  v.  Nathrop,  1  Lord  Baym.  154. 

^  Marsh  v.  Oollnett,  2  Esp.  665,  per  Lord  Kenyon.  See  §  74,  ante,  asto 
an  analogous  rule,  in  not  requiring  a  subecribing  witness  to  an  cmdent  deed 
or  will  to  be  called,  even  though  present  in  court. 

»  SeeR.  r.  Mainwaring,  26  L.  J.,  M.  C,  10  ;  7  Cox,  C.  C.  192;  1  Dear. 
&  Bell,  132,  a  a  '  14  <b  16  Viet,  o.  99. 
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same,  upon  payment  of  a  reasonable  sum  for  the  same,  not  ex- 
ceeding four-pence  for  every  folio  of  ninety  words."  In  con- 
formity  with  this  section,  the  Clerk  of  Records  and  Writs  will  be 
ordered  by  a  court  of  equity  to  furnish  certified  copies  of  any 
bills,  answers,  and  depositions  which  may  be  in  his  custody,  and 
which  are  required  to  be  used  on  the  trial  of  a  cause.^ 

§  1438.  Among  the  public  books  and  documents,  the  contents 
of  which,  in  the  absence  of  the  originals,  are  now  proveable  under 
the  enactment  just  cited  either  by  examined  or  by  certified  copies, 
may  be  mentioned  the  following; — parish  registers;*  the  deposit 
and  transfer-books  of  the  Bank  of  England,'  and  of  the  East 
India  Company  ;^  the  books  of  the  Customs,  of  the  Office  of  Inland 
Bevenue,'  and  of  the  Post-office ;'  the  rolls  of  Courts  Baron;'  assess- 
ments of  land-tax ;  ^  Poor  Law  valuations  in  Ireland ;  *  the  books 
of  entry,  records,  deeds,  instruments,  writings,  maps,  plans,  and 
other  official  papers  deposited  in  the  office  of  land  revenue  records 
and  enrolments ;  "*  perhaps,  the  Middlesex  registry  of  deeds  ; "  the 


*  Reeve  v.  Hodson,  10  Hare,  App.  xix,  per  Wood,  V.  C. 

'  Doe  V.  Barnes,  1  M.  <fe  Rob.  386.  In  re  Porter's  trusts,  Wood,  V.  Ch., 
held  that  an  extract  from  a  parish  register,  aigited  by  the  curate  of  the 
parish,  was  admissible.  The  same  point  was  ruled  by  the  Lords  Justices  in 
re  Hall's  estate,  22,  L.  J.,  Ch.,  177,  though  that  case  is  erroneously  reported 
as  a  decision  to  the  contrary  in  2  De  Gex,  M.  &  Gord.  748  ;  9  Hare,  app.  1, 
p.  xvi,  S.  C.     See  62  Geo.  3,  c.  146. 

»  Breton  v.  Cope,  1  Pea.  R  30 ;  Marsh  v.  Collnett,  2  Esp.  665  ; 
Mortimer  v.  M*CaUan,  6  M.  <fc  W.  58. 

*  2  Doug.  593,  n.  3  ;  Doe  r.  Roberts,  13  M.  &  W.  532,  per  Parke,  B. 

*  12  &  13  Vict,  c.  1,  §6. 

*  Mortimer  v.  M'CaUan,  6  M.  &  W.  68,  per  Lord  Abinger  ;  Fuller  v. 
Fotch,  Garth.  346. 

'  B.  N.  P.  247.  Examined  copies  of  court-rolls  are  admissible,  though 
they  are  not  the  copies  delivered  to  the  tenant  of  the  estate ;  Breeze  v. 
Hawker,  14  Sim.  350. 

*  R.  u.  King,  2  T.  R  234.  Those  in  the  Record  OflBce  must  be  proved 
by  certified  copies,  see  ante,  §  1377. 

»  Swift  V.  M'Tieman,  11  Jr.  Eq.  R,  602,  per  Brady,  Ch.  ;  Welland  v. 
Lord  Middleton,  id.  603,  per  Sugden,  Cb. 

"  Doe  V,  Roberts,  13  M.  dp  W.  520  ;  2  WiU.  4,  c.  1,  §§  15,  et  seq.  ;  7 
&  8  Vict.,  c.  89. 

"  Collins  ».  Maule,  8  C.   <k  P.  502,  per  Tindal,  C.  J.  ;  Doe  v.  Kihier, 

2  0.  <fe  P.  289. 

4n 
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Act-book  and  registers  in  the  registry  of  the  Court  of  Probate;* 
probably  the  official  log  books  kept  by  the  masters  of  British 
ships  in  the  manner  directed  by  the  Merchant  Shipping  Act 
of  1854 ; '  the  books  of  baptisms,  marriages/  and  deaths  in 
India  which  are  deposited  in  the  India  House ;  *  the  registers  of 
marriages  kept  by  British  consuls  abroad  prior  to  the  28th  of 
July,  1849 ;  ^  and  the  rules  of  savings-banks,  and  goyemment 
annuity  societies,  deposited  with  the  commissioners  for  the 
reduction  of  the  national  debt.* 

§  1439.  As  the  section  of  Lord  Brougham's  Act,  quoted  above/ 
refers  only  to  such  documents  as  are  not  proveable  by  means  of 
copies  under  any  other  statutable  provision,  it  becomes  necessaiy 
to  enumerate  the  principal  public  registers  and  documents,  certi- 
fied copies  of  which  are  receivable  in  evidence,  by  virtue  of  some 
enactment  having  special  reference  to  them.  And  here  it  most 
be  recollected,  that  the  mode  of  proof  afforded  by  these  particular 
statutes  has  been  much  simplified  by  the  Documentary  Evidence 
Act  of  1845;  and  that  provided  the  certified  copies  respectively 
purport  to  be  duly  signed  or  sealed,  or  otherwise  authenticated 


^  See  Davis  v.  ^'^^lliams,  13  East,  232  ;  Dorrett  v,  Meux,  15  Com.  B. 
142.  Entries  in  this  book  may  also  be  proved  by  an  exemplification ;  ante, 
§  1427.  =^  ir  &  18  Vict.,  c.  104,  §§  280—287. 

^  As  to  Indian  marriages  solemnised  since  the  1st  Jan.,  1852,  see  14  & 
15  Vict,  a  40,  §§  21,  22,  cited  ante,  §  1433. 

*  Bep.  of  1838,  by  Oommiss.  appointed  to  inquire  into  the  state,  &c  of 
non-parochial  registers,  p.  13. 

^  12  (k  13  Vict.,  c.  68,  §  28,  enacts,  among  other  things,  that  <<  all  mar- 
riages, both  or  one  of  the  parties  being  subjects  or  a  subject  of  this  realm, 
which,  before  the  28th  of  July,  1849,  have  been  solemiiised  aooording  to 
any  religious  rites  or  ceremonies,  or  contracted  per  verba  de  pnesenti  in  any 
foreign  country  or  place,  and  registered  by  or  under  the  authority  of  any 
British  consul-general,  consul,  or  vice-consul  exercising  his  functions  within 
such  country  or  place,  the  signatwres  of  the  parties  being  loritten  in  the  register^ 
shall  be  deemed  and  held  to  be  as  valid  in  the  law  and  cognisable  in  ihe 
like  manner,  as  if  the  same  had  been  solemnised  within  Her  Majesty's 
dominions  with  a  due  observance  of  all  forms  required  by  law." 

•  7  <fc  8  Vict.,  a  83,  §  19.  "  The  copy  of  such  rules  deposited  with  the 
said  conmussioners,  or  a  true  copy  thereof,  examined  with  the  original,  and 
proved  to  be  a  true  copy,  shall  be  received  as  evidence  of  such  rules 
respectively  in  all  cases."  7  Ante,  §  1437. 
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in  the  manner  pointed  out  by  statute,  they  will  in  almost  every 
case  be  now  admitted  in  evidence,  without  proof  of  the  seal,  the 
signature,  or  the  official  character  of  the  party  certifying.' 

§  1440.  The  following  list  will,  it  is  hoped,  be  found  practically 
useful,  as  it  contains  a  reference  to  the  principal  documents  which 
are  proveable  by  means  of  certified  copies  under  particular  Acts  of 
Parliament.'  The  registers  of  births,  marriages,  and  deaths,  made 
pursuant  to  the  Begistration  Act ; '  the  non-parochial  registers  of 
births,  baptisms,  marriages,  deaths,  and  burials,  which  are  depo- 
sited in  the  office  of  the  Begistrar-General,  and  certified  extracts 
from  which  are  admissible,  under  certain  regulations  as  to  notice 
&c.,  in  all  civil  proceedings,^  though  in  criminal  cases  the  original 

>  8  <fc  9  Vict,  c  113,  §  1 ;  cited  ante,  §  7. 

^  As  to  when  certified  copies  of  enrolments  of  instruments  are  admissible 
in  evidence,  see  poet,  §§  1465 — 1468. 

'  6  <fe  7  Will  4,  c.  86,  §  38,  enacts,  that  "  the  Registrar-General  shall  cause 
to  be  made  a  seal  of  the  said  register  office,  and  the  Registrar-General  shall 
cause  to  be  sealed  or  stamped  therewith  all  certified  copies  of  entries  given  in 
the  said  office;  and  all  certified  copies  of  entries  purporti'ng  to  be  sealed  or  stamped 
with  the  seal  of  the  said  register  office  shall  be  received  as  evidence  of  the  birth, 
death,  or  marriage  to  which  the  same  relates,  without  any  further  or  other 
proof  of  such  entry  ;  and  no  certified  copy,  purporting  to  be  given  in  the 
said  office,  shall  be  of  any  force  or  efiect,  which  is  not  sealed  or  stamped  as 
aforesaid."  See  also  §§  35,  36,  cited  ante,  p.  1214,  n.  5,  which  autiiorise 
the  clergyman,  superintendent  registrar,  and  other  officers,  to  give  certified 
copies  of  the  local  registers ;  but  as  the  Act  contains  no  provision  for  making 
such  copies  evidence,  it  may  be  doubtful  whether  they  would  be  admissible, 
were  it  not  for  the  Act  of  14  <b  15  Vict.,  a  99,  §  14,  cited  ante,  §  1437. 
See  R.  o.  Mamwaring,  26  L.  J.,  M.  C,  10 ;  7  Cox,  C.  C.  192 ;  1  Dear.  & 
BeU,  132,  S.  C. 

*  3  &  4  Vict.,  c.  92,  §  9,  enacts,  that  'Hhe  Registrar-General  shall 
certify  aU  extracts  which  may  be  granted  by  him  from  the  registers  or  records 
deposited,  or  to  be  deposited,  in  the  said  office,  and  made  receivable  in 
evidence  by  virtue  of  the  provisions  herein  contained,  by  causing  them  to  be 
sealed  or  stamped  with  the  seal  of  the  office  ;  and  all  extracts,  purporting  to 
be  stamped  with  the  seal  of  the  said  office  shall  be  received  in  evidence 
in  all  cases,  instead  of  the  production  of  the  original  registers  or  records 
containing  such  entries,  subject  nevertheless  to  the  provisions  hereinafter 
contained." 

§  10  enacts,  that  "  every  extract  granted  by  the  Registrar-General  from 
any  of  the  said  registers  or  records,  shall  describe  the  register  or  record  from 
which  it  IB  taken,  and  shall  express  that  it  is  one  of  the  registers  or  records 
deposited  in  the  general  register  office  under  this  Act ;  and  the  production 

4  M  2 
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register  most  be  produced;*  the  registers  of  the  marriages  of 
British  subjects  in  foreign  countries,  which,  since  the  28ih  of  July, 

of  any  of  the  said  registers  or  records  from  the  general  register  office,  in  the 
custody  of  the  proper  officer  thereof,  or  the  production  of  any  certified 
extract  containing  such  description  as  aforesaid,  and  purporting  to  be 
stamped  with  the  seal  of  the  said  office,  shall  be  sufficient  to  prove  that  such 
register  or  record  is  one  of  the  registers  and  records  deposited  in  the  general 
register  office  under  this  Act,  in  all  cases  in  which  the  register  or  record, 
or  any  certified  extract  therefrom,  is  herein  respectively  declared  admissible 
in  evidence." 

§  11  enacts,  that  '^  in  case  any  party  shall  intend  to  use  in  evidence  on 
the  trial  of  any  cause  in  any  of  the  cowrts  of  common  lawy  or  on  the  hearing 
of  any  matter  which  is  not  a  criminal  case,  at  any  session  of  the  peace  in 
England  or  Wales,  any  extract,  certified  as  hereinbefore  mentioned,  from  any 
such  register  or  record,  he  shall  give  notice  in  writing  to  the  opposite  party, 
his  attorney  or  agent,  of  his  intention  to  use  such  certified  extract  in  evidence 
at  such  trial  or  hearing,  and  at  the  same  time  shall  deliver  to  him,  his 
attorney  or  agent,  a  copy  of  the  extract,  and  of  the  certificate  thereof ;  and 
on  proof  by  affidavit  of  the  service  or  on  admission  of  the  receipt  c^  such 
notice  and  copy,  such  certified  extract  shall  be  received  in  evidence  at 
such  trial  or  hearing,  if  the  Judge  or  Court  shall  be  of  opinion  that  sudi 
service  has  been  made  in  sufficient  time  before  such  trial  or  hearing,  to  have 
enabled  the  opposite  party  to  inspect  the  original  register  or  record,  from 
which  such  certified  extract  had  been  taken,  or  within  such  time  as  shall  be 
directed  by  any  rule  to  be  made  as  hereinafter  provided." 

§  12  enacts,  that  '^  in  case  any  party  shall  intend  to  use  in  evidence  on 
such  trial  or  hearing  any  original  register  or  record  (instead  of  such  certified 
extract),  he  shall  nevertheless,  within  a  reasonable  time,  give  to  the  opposite 
party  notice  of  his  intention  to  use  such  original  register  or  record  in 
evidence,  and  deliver  to  such  opposite  party  a  copy  of  a  certified  extract  of 
the  entry  or  entries,  which  he  l^hall  intend  to  use  in  evidence." 

§  13  enacts,  that  ^^  in  case  any  party  shall  intend  to  use  in  evidence  on 
any  examination  of  witnesses,  or  at  the  hearing  of  any  cause,  in  any  couri 
of  equity ,  any  extract,  certified  as  hereinbefore  mentioned,  he  shall,  ten  dear 
days  at  the  least  before  publication  shall  pass  in  any  cause,  where  no 
commission  has  issued  for  the  examination  of  the  witnesses  of  the  party  in- 
tending to  give  such  evidence,  or  where  such  commission  shall  issue,  then 
seven  clear  days  at  the  least  before  the  opening  of  such  commission,  dehver 
to  the  clerk  or  clerks  in  court  of  the  opposite  party  or  parties  a  notioe  in 
writing  of  his  intention  to  use  such  certified  extract  in  evidence,  on  the 
examination  of  witnesses  or  at  the  hearing  of  a  cause  (as  the  case  may  be), 


'  §  17  enacts,  that  ''  in  all  criminal  cases,  in  which  it  shall  be  necessary 
to  use  in  evidence  any  entry  or  entries  contained  in  any  of  the  said  regis- 
ters or  records,  such  evidence  shall  be  given  by  producing  to  the  Court  the 
original  register  or  record." 
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1849,  have  been  kept  by  British  consuls,  and  certified  copies  of 
which  are  annually  transmitted  through  one  of  the  Secretaries  of 
State  to  the  Begistrar-General;*  the  register  books  kept  under 
the  provisions  of  the  Statute  passed  in  1854  for  the  better 
registration  of  births,  deaths,  and  marriages  in  Scotland;*  the 


and  shall  at  the  same  time  deliver  to  the  clerk  or  cle  is  in  court  of  the 
opposite  party  or  parties  a  copy  or  copies  of  such  extract,  and  of  the  certifi- 
cate thereof,  and  thereupon  such  certificated  extract  shall  be  received  in 
evidence  :  Provided  that  at  the  hearing  of  the  cause  the  service  of  such 
certified  copy  and  notice  be  admitted  or  proved  by  affidavit.'* 

§  14  enacts,  that  ''in  case  any  party  shall  intend  to  use  in  evidence,  on 
such  examination  or  hearing  in  any  court  of  equity,  any  original  register  or 
record  (instead  of  such  certificated  extract),  he  shall  nevertheless,  within 
the  number  of  days  hereinbefore  respectively  mentioned,  deliver  to  the  derk 
or  clerks  in  court  of  the  opposite  party  or  parties  a  notice  of  his  intention 
to  use  such  original  register  or  record  in  evidence,  together  with  a  copy  of 
a  certified  extract  of  the  entry  or  entries  which  he  shall  intend  to  use  in 
evidence." 

§  15  enacts,  that  ''  in  case  any  party  shall  intend  to  use  in  evidence,  upon 
any  petition,  motion,  or  other  interlocutory  proceedings  in  any  court  of 
equity  or  in  the  Master's  office,  any  extract  certified  as  hereinbefore  men* 
tioned,  he  shall  produce  to  the  Court  or  Master  (as  the  case  may  be)  an 
extract,  certified  as  hereinbefore  mentioned,  accompanied  by  an  affidavit 
stating  the  deponent's  belief  that  the  entry  or  entries  in  the  original  register 
or  record  is  correct  and  genuine." 

§  16  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence  in  any 
Ecdesicutical  Court,  or  in  the  High  Court  of  Admiralty^  any  extract,  certified 
as  hereinbefore  mentioned,  he  shall  plead  and  prove  the  same  in  the  same 
manner  to  all  intents  and  purposes  as  if  the  same  were  an  extract  from  the 
I>arish  register,  save  and  except  that  any  such  extract,  certified  as  herein- 
before mentioned,  shall  be  pleaded  and  received  in  proof  without  its  being 
necessary  to  prove  the  collation  of  such  extract  with  the  original  r^;ister  or 
record  :  P^vided  always,  that  the  judge  of  the  court,  on  cause  shown  by 
any  party  to  the  suit  (or  of  his  own  motion  when  the  proceedings  are  in 
pcenam),  m&jy  after  publication,  issue  a  monition  for  the  production  at  the 
hearing  of  the  cause  of  the  original  register  or  record  containing  the  entry  to 
which  such  certified  extract  relates." 

§§  18  ds  19  authorise  the  making  of  rules  to  regulate  the  practice  as  to 
the  admission  of  these  registers,  but  it  does  not  seem  that  any  such  rules 
have  ever  been  made. 

*  12  &  13  Vict.,  c.  68,  §§  11,  12,  18. 

'  17  <b  18  Vict.,  c.  80,  §  58,  enacts,  that  '*  every  extract  of  any  entry  in 
the  register  books  to  be  kept  under  the  provisions  of  this  Act,  duly  authen- 
ticated and  signed  by  the  BegistraivGeneral,  if  such  extract  shall  be  firom  the 
registers  kept  at  the  general  registry  office,  or  by  the  registrar,  if  fix>m  any 
parochial  or  district  register,  shall  be  admissible  as  evidence  in  all  parts  of 
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register  of  irregular  Scotch  marriages ;  *  the  register  of  marriages 
in  Ireland,  deposited  in  the  general  register  office,  at  Dublin ;  ^ 
letters  patent,  specifications,  disclaimers,  memoranda  of  alterations, 
and  all  other  documents  recorded  and  filed  in  the  office  of  the 
Commissioners  of  Patents  of  Inventions,  or  in  the  office  of  the 
Court  of  Chancery  appointed  for  the  filing  of  specifications,  which 
are  proveable  by  printed  or  manuscript  copies  or  extracts  certified 
and  sealed  with  the  seal  of  the  commissioners ;'  the  poll-books  for 
the  election  of  members  of  parliament^  deposited  with  the  Clerk  of 
the  Crown  in  Chancery,  which  may  be  proved  by  office  copies 
issued  by  such  clerk  or  his  deputy ;  *  the  documents  kept  by  the 
registrar  of  joint-stock  or  banking  companies,  copies  or  extracts 
from  which,  certified  under  the  hand  of  tiie  registrar  or  assistant- 
registrar,  and  sealed  with  the  seal  of  office,  are  receivable  as 
prim&  facie  evidence  of  the  matters  therein  contained  in  all  legal 
proceedings;^  the  reports  of  inspectors  appointed  imder  the 
Joint  Stock  Companies  Act,  1856,  which  are  proveable  by  copies 
authenticated  by  the  seal  of  the  Company  whose  affairs  have  been 
inspected ;  •  the  book  kept  at  the  Hall  of  the  Stationers'  Com- 
pany, wherein  are  registered  the  proprietorships  and  assignments 


her  Majesty's  dominions,  without  any  other  or  fiirther  proof  of  such  entiy." 
As  the  Documentary  Evidence  of  1845  does  not  extend  to  Scotland,  it  would 
seem  to  be  still  necessary  to  prove  the  signatures  and  official  characters  of 
the  persons  signing  these  extracts.     See  ante,  §  7. 

1  19  &  20  Vict,  a  96,  §  2,  enacts,  in  substance,  that  any  certified  copy 
of  the  entry  of  any  irregular  marriage  in  the  Scottish  register  of  marriages, 
shall,  if  signed  by  the  registrar,  be  received  in  evidence  of  such  marriage, 
and  of  the  residence  in  Scotland  required  by  the  Act,  in  all  courts  in  the 
United  Kingdom  and  dominions  thereunto  belonging.  The  signature  of 
the  registrar  seems  to  require  proof.     See  preceding  note. 

^  7  <fe  8  Vict,  c.  81,  §§  52,  71.  This  last  section  is  the  same  as  §  38  of 
6  d?  7  WilL  4,  c.  86,  cited  ante,  p.  1283,  n.  3,  excepting  only  that  it  is  con- 
fined to  marriages. 

»  16  <fc  17  Vict.,  c.  115,  §  4,  cited  ante,  p.  12,  n.  3. 

*  6  <fc  7  Vict.,  c.  18,  §  94  enacts,  that  "  office  copies,  issued  by  the  said 
Clerk  of  the  Crown  or  his  deputy,  of  such  poll-books  shall  be  taken  in 
evidence  in  all  courts  of  law,  in  actions  for  bribery  or  penonation,  or  for  any 
other  purpose  whatsoever."  See  also  §§  93,  95,  96.  The  Irish  law  is  the 
same ;  see  13  <b  14  Vict.,  c.  69,  §  100. 

*  19  &  20  Vict,  c.  47,  §  106,  rr.  4,  5,  <k  8;  20  &  21  \^ci,  oc. 
14  &  49.  •  19  <k  20  Vict.,  a  47,  §  52. 
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of  copyright  in  books,  and  in  dramatic  and  musical  pieces, 
whether  printed  or  in  manuscript,  and  licences  affecting  such 
copyright ;  *  the  registrations,  entries,  drawings,  prints,  and  docu- 
ments kept  in  the  office  for  the  Registration  of  Designs,  which  are 
proveable  by  copies  bearing  the  seal  of  office ; '  the  registers  of 
British  ships,  and  all  declarations  made  under  the  Merchant 
Shipping  Act  of  1854,  with  respect  to  the  ownership,  measurement, 
and  registry  of  British  ships,  which  documents  are  respectively 
proveable  either  by  the  production  of  the  originals,  or  by  examined 
copies,  or  by  copies  purporting  to  be  certified  under  the  hand  of 
the  registrar  or  other  person  having  the  charge  of  the  originals ; ' 

'  5  &  6  Vict,  c.  45,  §  11,  cited  ante,  p,  1220,  n.  4  ;  and  7  &  8  Vict., 
c  12,  §  8. 

*  13  &  14  Vict.,  c.  104,  §  14,  enacts,  that  "  every  copy  of  any  registrar 
tion,  entry,  drawing,  print,  or  document  delivered  by  the  regiBtrar  of 
designs  to  any  person  requiring  the  same  shall  be  signed  by  the  said 
registrar,  and  sealed  with  his  seal  of  office  ;  and  every  document  sealed  with 
the  said  seal,  purporting  to  be  a  copy  of  any  registration,  entry,  drawing, 
print,  or  document,  shall  be  deemed  to  be  a  true  copy  of  such  registration, 
entry,  drawing,  print,  or  document,  and  shall,  without  further  proof,  be 
received  in  evidence  before  all  courts  in  like  manner  and  to  the  same  extent 
and  effect  as  the  original  book,  registration,  entry,  drawing,  print,  or  docu- 
ment would  or  might  be  received  if  tendered  in  evidence,  as  well  for  the 
purpose  of  proving  the  contents,  purport,  and  effect  of  such  book,  registra- 
tion, entry,  drawing,  print,  or  document,  as  also  proving  the  same  to  be  a 
book,  registration,  entry,  drawing,  print,  or  document,  of  or  belonging  to  the 
said  office,  and  in  the  custody  of  the  registrar  of  designs.''  §  12  enacts  that 
the  original  documents  in  the  office  shall  not  be  removed  in  order  to  be 
produced  in  court  without  a  judge's  order  ;  and  §  13  empowers  any  judge  to 
order  copies  to  be  furnished  for  the  purpose  of  being  used  as  evidence. 

'  17  <S?  18  Vict.,  c.  104,  §  107,  enacts  that  "  every  register  of,  or  deda- 
ration  made  in  pursuance  of  the  second  part  of  this  Act  in  respect  of  any 
British  ship,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  receive  evidence,  either 
by  the  production  of  the  original  or  by  an  examined  copy  thereof,  or  by  a 
copy  thereof  purporting  to  be  certified  under  the  hand  of  the  registrar  or 
other  person  having  the  charge  of  the  original ;  which  certified  copies  he  is 
hereby  required  to  furnish  to  any  person  applying  at  a  reasonable  time  for 
the  same,  upon  payment  of  one  shiOing  for  each  such  certified  copy  ;  and 
every  such  register  or  copy  of  a  register,  and  also  every  certificate  of 
registry  of  any  British  ship,  purporting  to  be  signed  by  the  registrar  or 
other  proper  officer,  shall  be  received  in  evidence  in  any  court  of  justice, 
or  before  any  person  having  by  law  or  by  consent  of  parties  authority 
to  receive  evidence    a    prim&  facie  proof  of  all  the  matters  contained  or 


\ 
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the  lists  and  other  documents  recorded  in  the  General  Register 
and  Record  Office  of  Seamen,  copies  of  which  certified  by  the 
registrar-general  of  seamen,  are  admissible  in  evidence  as  fully 
as  tiie  originals ;  ^  the  rules  of  friendly  societies,  of  building 
societies,*  and  of  industrial  and  provident  societies,'  which  are 
proveable  by  copies  purpQrting  to  be  signed  by  the  registrar;* 
the  special  rules  established  in  any  coal  mine  or  colliery,  which 


recited  in  such  register  when  the  register  or  such  copy  is  produced,  and  of 
all  the  matters  contained  in  or  indorsed  on  such  certificate  of  registry,  and 
purporting  to  be  authenticated  by  the  signature  of  a  registrar,  when  sndi 
certificate  is  produced."  See  14  &  16  Vict,  c.  99,  §  12  ;  and  18  ^  19 
Vict,  c.  91,  §  15.  This  last  §  enacts,  that  '^  the  copy  or  transcript  of  the 
register  of  any  British  ship,  which  is  kept  by  the  chief  registrar  of  shipping 
at  the  custom-house  in  London,  or  by  the  registrar-general  of  seamen,  under 
the  direction  of  her  Majesty's  Commissioners  of  Customs  or  of  the  Board  of 
Trade,  shall  have  the  same  efiect  to  all  intents  and  purposes  as  the  original 
register  of  which  the  same  is  a  copy  or  transcript. '' 

^  l*f  &  IS  Vict.,  c.  104,  §  277,  enacts,  that  ''all  shipping  masters  and 
officers  of  customs  shall  take  charge  of  all  documents  which  are  delivered  or 
transmitted  to  or  retained  by  them  in  pursuance  of  this  Act,  and  shall  keep 
them  for  such  time  (if  any)  as  may  be  necessary  for  the  purpose  of  settling 
any  business  arising  at  the  place  where  such  documents  come  into  their 
hands,  or  for  any  other  proper  purpose,  and  shall,  if  required,  produce  them  for 
any  of  such  purposes,  and  shall  then  transmit  them  to  the  r^^istrar-general 
of  seamen,  to  be  by  him  recorded  and  preserved  ;  and  the  said  i^istrar 
shall,  on  payment  of  a  moderate  fee  to  be  fixed  by  the  Board  of  Trade,  or 
without  payment  of  any  fee  if  the  Board  of  Trade  so  directs,  allow  any  per* 
son  to  inspect  the  same  ;  and  in  cases  in  which  the  production  of  the  original 
of  any  such  document  in  any  court  of  justice  or  elsewhere  is  essential,  shall 
produce  the  same,  and  in  other  cases  shall  make  and  deliver  to  any  person 
requiring  it  a  certified  copy  of  any  such  document  or  of  any  part  thereof ; 
and  every  copy  purporting  to  be  so  made  and  certified  shaU  be  received  in 
evidence,  and  shall  have  all  the  e£fect  of  the  original  of  which  it  purports  to 
be  a  copy."     See  also  §  138,  cited  post,  §  1451. 

2  Under  6  &  7  WilL  4,  c  32.  See,  however,  Walker  v.  Giles,  6  Com. 
B.  662,  where  the  law,  as  stated  in  the  text,  was  doubted. 

'  15  ifc  16  Vict,  c.  31,  §  8  ;  18  <fc  19  Vici,  c.  63,  §  48. 

*  18  <k  19  Vict,  c.  63,  §  30,  enacts,  that  <<all  rules  and  tables  of  any 
society  established  under"  the  Acts  relating  to  friendly  societies,  ^'  and  all 
alterations  and  amendments  thereof,  and  all  copies  thereof  or  extracts  there- 
from, and  all  writings  and  documents  relating  to  a  Mendly  society,  and 
purporting  to  be  signed  by  the  registrar,  shall,  in  the  absence  of  any  evidenoe 
to  the  contrary,  be  received  in  all  courts  of  law  and  equity,  and  elsewhere, 
without  proof  of  the  signature  thereto." 
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are  proveable  by  copies  certified  under  the  band  of  an  inspector;* 
the  memorials  setting  forth  the  firm  names,  and  the  names  and 
places  of  abode  of  the  members  and  public  officers  of  banking 
copartnerships,*  which  are  kept  at  the  Office  of  Inland  Bevenue,' 
and  which  may  be  proved  by  copies  certified  under  the  hand  of 
one  of  the  commissioners  of  Inland  Bevenue ;  the  declarations 
delivered  at  the  Office  of  Inland  Revenue^  by  the  printers,  pub- 
lishers, and  proprietors  of  newspapers,  pursuant  to  the  Act  of 
6  4;  7  Will.  4,  c.  76,  which  documents  are  proveable  by  certified 
copies  under  the  hand  of  one  of  the  commissioners  of  Inland 
Revenue,  or  of  any  officer  in  whose  possession  the  same  shall  be;* 


'  18  <k  19  Yici,  c.  108,  §  15,  enacts,  that  *^  a  copy  of  the  special  rales 
for  the  time  being  established  in  any  coal  mine  or  colliery,  certified  imder 
the  hands  of  one  of  the  inspectors  to  be  a  copy  of  the  special  niles 
established  in  snch  coal  mine  or  colliery,  shall  be  evidence  of  such  special 
roles,  and  of  their  being  duly  established  under  the  Act,  without  further 
proof.*' 

'  7  Geo.  4,  c.  46,  §§  4,  6.  »  12  &  13  Vict,  c  1,  §  5.         *  Id.§  4. 

*  It  may  here  be  advisable  to  set  out  the  words  of  the  Act.  §  6  enacts, 
that  the  declaration  **  shall  set  forth  the  correct  title  of  the  newspaper  to 
which  the  same  shall  relate,  and  the  true  description  of  the  house  or  building 
wherein  such  newspaper  is  intended  to  be  printed,  and  also  of  the  house  or 
building  wherein  such  newspaper  is  intended  to  be  published,  by  or  for  or 
on  behalf  of  the  proprietor  thereof,  and  shall  also  set  forth  the  true  name, 
addition,  and  place  of  abode  of  every  person  who  is  intended  to  be  the 
printer  or  to  conduct  the  actual  printing  of  such  newspaper,  and  of  every 
person  who  is  intended  to  be  the  publisher  thereof,  and  of  every  person  who 
shall  be  a  proprietor  of  such  newspaper,  who  shall  be  resident  out  of  the 
United  Kingdom,  and  also  of  every  person  resident  in  the  United  Kingdom 
who  shall  be  a  proprietor  of  the  same,  if  the  number  of  such  last-mentioned 
persons  (exclusive  of  the  printer  and  pubhsher)  shall  not  exceed  two,  and  in 
case  such  number  shall  exceed  two,  then  of  such  two  persons,  being  such  pro- 
prietors resident  in  the  United  Eangdom,  the  amount  of  whose  respective 
proportional  shares  in  the  property,  or  in  the  profit  or  loss  of  such  newspaper, 
shall  not  be  less  than  the  proportional  share  of  any  other  proprietor  thereof 
resident  in  the  United  Kingdom,  exclusive  of  the  printer  and  publisher,  and 
also  where  the  number  of  such  proprietors  resident  in  the  United  Kingdom 
shall  exceed  two,  the  amoimt  of  the  proportional  shares  or  interests  of  such 
several  proprietors  whose  names  shall  he  specified  in  such  declaration  ;  and 
every  such  declaration  shall  be  made  and  signed  by  every  person  named 
therein  as  printer  or  publisher  of  the  newspaper  to  which  such  declaration 
shall  relate,  and  by  such  of  the  said  persons  named  therein  as  proprietors  as 
shall  be  resident  within  the  United  Kingdom  ;  and  a  declaration  of  the  like 
import  shall  be  made,  signed,  and  delivered  in  like  manner,  whenever  and 
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the  orders,  minutes  of  proceedings,  aad  correspondence  of  the 
Board  of  Trade,  in  relation  to  railways,  which  may  be  proved  by 


so  often  as  any  share,  interest,  or  property  soever  in  any  newspaper  named 
in  any  such  declaration  shall  be  assigned,  transferred,  divided,  or  changed  by 
act  of  the  parties,  or  by  operation  of  law,  so  that  the  respective  proportional 
shares  or  interests  of  the  persons  named  in  any  such  declaration  as  pro- 
prietors of   such  newspaper,  or  either  of  them,  shall  respectirely  become 
less  than  the  proportional  share  or  interest  of  any  other  proprietor  thereof 
exclusive  of  the  printer  and  publisher,  and  also  whenever  and  so  often  as 
any  printer,  publisher,  or  proprietor  named  in  any  such  dedaiation,  or  the 
person  conducting  the  actual  printing  of  the  newspaper  named  in  any  such 
declaration,  shall  be  changed,  or  shaU  change  his  place  of  abode,  and  also 
whenever  and  so  often  as  the  title  of  any  such  newspaper,  or  the  printing 
office,  or  the  place  of  publication  thereof  shall  be  changed,  and  also  when- 
ever in  any  case,  or  on  any  occasion,  or  for  any  purpose,  the  said  commis- 
sioners, or  any  officer  of  stamp  duties  authorised  in  that  behalf,  shall  require 
such  declaration  to  be  made,  signed,  and  delivered,  and  shall  cause  notice 
in  writing  for  that  purpose  to  be  served  upon  any  person,  or  to  be  left  or 
posted  at  any  place,  mentioned  in  the  last  preceding  declaration  delivered  as 
aforesaid  as  being  a  printer,  publisher,  or  proprietor  of  such  newspaper,  or 
as  being  the  place  of  printing  or  publishing  any  such  newspaper  respectively ; 
and  every  such  declaration  shaU  be  made  before  any  one  or  more  of  the  said 
commissioners,  or  before  any  officer  of  stamp  duties  or  other  person  appointed 
by  the  said  commissioners,  either  generaUy  or  speciaUy  in  that  behalf."  *  * 
§  8  enacts,  that  ''  all  such  declarations  as  aforesaid  shall  be  filed  and 
kept  in  such  manner  as  the  commissioners  of  stamps  and  taxes  shall  direct 
for  the  safe  custody  thereof ;  and  copies  thereof  certified  to  he  irtte  copies  as 
by  this  Act  is  directed,  shall  respectively  be  admitted  in  ail  proceedinffSf  cicU 
a>nd  criminaly  and  upon  every  occasion  whatsoever,  touching  any  newspaper 
mentioned  in  any  such  declaration,  or  touching  any  publication,  matter,  or 
thing  contained  in  any  such  newspaper,  as  condiisive  evidence  of  the  truUh  of 
aU  sxich  matters  set  forth  in  sudi,  decla/ration  as  are  hereby  required  to  be 
therein  set  forth,  and  of  their  continuance  respectively  in  the  same  condi- 
tion down  to  the  time  in  question,  against  every  person  who  shall  hova  signed 
such  dedaraiion,  unless  it  shall  be  proved  that  previous  to  such  time  such 
person  became  lunatic,  or  that  previous  to  the  publication  in  question  on 
such   trial   such  person  did  duly  sign   and  make  a  declaration  that  socfa 
person  had  ceased  to  be  a  printer,  publisher,  or  proprietor  of  such  news- 
paper, and  did  duly  deliver  the  same  to  the  said  commissioners  or  to  such 
officer  as  aforesaid,  or  unless   it  shall   be    proved  that,  previous  to  such 
occasion  as  aforesaid,  a  new  declaration    of   the  same   or    similar  nature 
respectively,  or  such  as  may  be  required  by  law,  was  duly  signed  and  made 
and  delivered  as   aforesaid  respecting  the  same  newspaper,  in  which  the 
person  sought  to  be  affected  on  such  trial  did  not  join  ;  and  the  said  com- 
missioners,  or  the  proper  authorised  officer  by  whom  any  such  declamfcion 
shall  be  kept  according  to  the  directions  of  this  Act^  shall,  upon  appiication 
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certified  copies,  signed  by  the  officer  appointed  for  that  purpose 
by  the  Board ;  *  the  minutes  of  the  orders  given  by  any  board  of 

in  v?rUing  made  to  them  or  him  respectively  by  any  person  requiring  a  copy 
certified  according  to  this  Act  of  any  such  declaration  as  aforesaid,  in  order 
that  the  same  may  be  produced  in  any  civil  or  criminal  proceeding,  deliver 
such  certified  copy,  or  cause  the  same  to  be  delivered,  to  the  person  applying 
for  the  same  upon  payment  of  the  sum  of  one  shilling,  and  no  more  ;  and 
in  cdl  proceedings  and  upon  dU  occasiona  whatsoever  a  copy  of  any  such  decla- 
ration^  certified  to  he  a  true  copy  under  the  hand  of  <me  of  the  said  c<mmii»- 
simiers  or  of  any  officer  in  whose  possession  the  same  shaU  he^^  *  *  shall  he 
received  in  evidence  against  any  and  every  person  named  in  such  declaration  as 
a  person  making  or  signing  the  same,  as  sufficient  proof  of  such  dedaratum 
and  that  the  same  was  duly  signed  wid  made  according  to  this  Act^  and  of  the 
contents  thereof ;  and  every  such  copy,  so  produced  and  certified,  shall  have 
the  same  efiect  for  the  purposes  of  evidence  against  any  and  every  such 
person  named  therein  as  aforesaid,  to  all  intents  whatsoever,  as  if  the 
original  declaration,  of  which  the  copy  so  produced  and  certified  shall 
purport  to  be  a  copy,  had  been  produced  in  evidence,  and  been  proved  to 
have  been  duly  signed  and  made  by  the  person  appearing  by  such  copy  to 
have  signed  and  made  the  same  as  aforesaid  ;  and  whenever  a  certified  copy 
of  any  such  declaration  shall  have  been  produced  in  evidence  as  aforesaid 
against  any  person  having  signed  and  made  such  declaration,  and  a  news- 
paper shall  afterwards  he  produced  in  evidence  intituled  in  the  same  manner  as 
the  newspaper  mentioned  in  such  declaration  is  intituled^  and  wherein  the 
name  of  the  printer  and  publisher  and  the  place  of  printing  shaU  he  the  same 
as  the  name  of  the  printer  and  publisher  and  the  place  of  printing  mentioned 
in  su4^  declaration,  or  slioU  purport  to  he  the  same,  whether  such  title,  name, 
and  place  printed  upon  such  newspaper  shall  be  set  forth  in  the  same  form 
of  words  as  is  contained  in  the  said  declaration,  or  in  any  form  of  words 
varying  therefrom,  it  shall  not  be  neoessaiy  for  the  plaintiff,  informant,  or 
prosecutor^  in  any  action,  prosecution,  or  other  proceeding,  to  prove  that 
the  newspaper  to  which  such  action,  prosecution,  or  other  proceeding  may 
relate  was  purchased  of  the  defendant,  or  at  any  house,  shop,  or  office 
belonging  to  or  occupied  by  the  defendant,  or  by  his  servants  or  workmen 
or  where  he  may  usually  carry  on  the  business  of  printing  or  publishing  such 
newspaper,  or  where  the  same  may  be  usually  sold." 

*  7  &  8  Vici,  c.  85,  §  23.  The  powers  of  the  Board  were  transferred  to 
the  Commiss.  of  Rail  by  9  <fe  10  Vict,  c  105,  and  it  seems  that  certified 
copies  of  their  proceedings,  if  admissible  at  all,  must  be  signed  by  two  of 
the  Commissioners,  and  sealed  or  stamped  with  their  official  seal ;  §  4,  cited 

»  The  signature  and  official  character  of  the  officer  need  not  be  proved 
8  &  9  Vict.,  c.  113,  §  1 ;  cited  ante,  §  7. 

^  Qu.  as  to  the  case  where  a  defendant,  in  mitigation  of  damages,  puts  in 
a  libel  previously  published  against  him  by  the  plaintiff.  See  Watts  v, 
Fraaer,  *l  A.  &K  223. 
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guardians  or  district  board,  respecting  any  complaint,  claim,  or 
application  made  to  them,  which  may  be  proved  by  a  copy  pur- 
porting to  be  signed  by  the  chairman  of  the  Board,  and  to  be 
sealed  with  their  seal,  and  to  be  countersigned  by  their  clerk ; ' 
orders  made  by  the  Lord  Chancellor  in  matters  in  lunacy,  and 
reports  of  the  masters  in  lunacy  confirmed  by  fiat,  which  may  be 
proved  by  office  copies  purporting  to  be  signed  by  the  registrar  in 
lunacy,  and  to  be  sealed  or  stamped  with  the  seal  of  his  office;' 
licences,  orders,  and  instruments,  granted,  made,  issued,  or 
authorised  by  the  Commissioners  in  Lunacy,  in  pursuance  of  the 
Act  of  8  &  9  Vict.,  c.  100,  copies  of  which,  purporting  to  be 
sealed  or  stamped  with  the  seal  of  the  commission,  are  receivable 
in  evidence;'  orders  and  resolutions  of  the  local  authority  under 


ante,  p.  1278,  n.  1.  Since  the  lOth  of  Oct.,  1851,  these  Commifls.  have  been 
abolished,  and  their  powers  re-transferred  to  the  Board  of  Trade.  See  14 
lb  16  Vict.,  c.  64. 

*  7  &  8  Vict.,  c.  101,  §  69,  enacts,  that  "  every  copy  of  a  minute  of 
any  order,  complaint,  claim,  application,  or  authority  of  any  such  Board  of 
guardians  or  district  Board,  purporting  respectively  to  be  signed  by  the 
presiding  chairman  of  such  guardians  or  district  Board,  and  to  be  sealed  with 
their  seal,  and  to  be  coimtersigned  by  their  clerk,  shall,  unless  the  contrary 
be  shown,  be  taken  to  be  sufficient  proof  of  the  directions  respecting  such 
order,  complaint,  daim,  or  application  having  been  given  as  alleged  in  the 
copy  of  such  minute,  and  shall  be  received  in  evidence  accordingly  by  and 
before  all  courts  of  justice  and  aU  justices,  without  any  proof  of  the  signa- 
tures, or  of  the  official  characters  of  the  persons  signing  the  same,  or  of  audi 
seal,  or  of  such  meeting."  This  §  is  not  very  intelligibly  worded,  but  its 
substance  appears  to  be  as  stated  in  the  text. 

*  16  «fe  17  Vict.,  c.  70,  §  100,  enacts,  that  "every  order  made  in  a 
matter  in  lunacy  by  the  Lord  Chancellor  intrusted  as  aforesaid,  when  drawn 
up  by  the  registrar  in  lunacy,  and  signed  by  the  Lord  Chancellor  intrusted 
as  aforesaid,  shall  be  entered  by  the  registrar  in  lunacy  in  a  proper  book,  to 
be  provided  by  him  for  fchat  purpose ;  and  he  shall  furnish  office  copies  of 
any  order  or  of  any  report,  confirmed  by  fiat,  or  of  any  part  thereof  re- 
spectively, signed  by  him,  and  sealed  or  stamped  with  the  seal  of  his  office, 
to  [every  party  in  the  matter  or  other  person  entitled  thereto  who  shall 
require  the  same  ;  and  every  office  copy  of  the  whole  of  any  order  or  report 
confirmed  as  aforesaid,  purporting  to  be  so  signed  and  sealed,  or  stamped 
with  such  seal,  shall  at  all  times,  and  on  behalf  of  aU  persons,  and  whether 
for  the  purposes  of  this  Act  or  otherwise,  be  admitted  as  evidence  of  the 
order  or  report  confirmed  as  aforesaid,  of  which  it  purports  to  be  a  copy, 
without  any  further  proof  thereof." 

^  8  <k  9  Vict,  a  100,  §  7,  enacts,  that  ^'all  such  licences,  orders,  and 
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the  Nuisances  Removal  Act  for  1855,  or  of  their  committee, 
which  may  be  proved  by  copies  purporting  to  be  signed  by  the 
chairman  of  such  body  or  committee ;  *  documents  purporting  to 
proceed  from  the  General  Board  of  Health,  which  are  proveable 
by  copies  purporting  to  be  signed  by  the  president  or  any  two  or 
more  of  the  members  of  such  board,  and  to  be  sealed  or  stamped 
with  the  office  seal;*  documents  purporting  to  proceed  from  any 
local  Board  of  Health,  which  are  proveable  by  copies  purporting 
to  be  signed  by  any  five  or  more  of  the  members,  and  to  be 
sealed  or  stamped  with  the  seal  of  the  Board,  or,  in  the  case  of 
a  corporate  district,  to  be  sealed  with  the  common  seal;*  the 
awards  and  orders  made  or  confirmed  by  the  Inclosure  Commis- 
sioners for  England  and  Wales,  and  other  instruments  proceeding 
from  their  Board,  which  may  be  proved  by  copies  purporting  to  be 
sealed  with  the  seal  of  the  Board;*  the  copies  of  the  confirmed 
awards  of  the  same  commissioners,  which  are  deposited  with  the 
clerk  of  the  peace  of  the  county  where  the  lands  inclosed  are 
situate,  and  which  are  proveable  by  copies  or  extracts  "  signed  by 
the  clerk  of  the  peace  or  his  deputy,  purporting  the  same  to  be  a 

instnunents,  or  copies  thereof,  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  commission,  shall  be  received  as  evidence  of  the  same  respectively, 
and  of  the  same  respectively  having  been  granted,  made,  issued,  oranthorised 
by  the  commissioners,  vithoat  any  further  proof  thereof;  and  no  such 
licence,  order,  or  instrument,  or  copy  thereof,  shall  be  valid,  or  have  any 
force  or  effect,  unless  the  same  shall  be  so  sealed  or  stamped  as  aforesaid." 
These  last  words  seem  to  exd/ude  all  examined  copies.  Some  few  orders 
and  instruments  are  exempted  from  the  operation  of  this  section,  the  Act 
expressly  requiring  them  to  be  given  or  signed  and  sealed  by  one  commis* 
sioner  or  by  two  commissioners.     See  16  &  17  Vict.,  c.  96. 

V  18  <k  19  Vict.,  c.  121,  §  32,  enacts,  that ''  copies  of  any  orders  or  resolu- 
tions of  the  local  authority  or  their  committee,  purporting  to  be  signed  by 
the  chairman  of  such  body  or  committee,  shall,  unless  the  contrary  be  shown, 
be  received  as  evidence  thereof,  without  proof  of  their  meeting,  or  of  the 
official  character  or  signature  of  the  person  signing  the  same." 

'^  17  &  18  Vict.,  c.  95,  §  6,  enacts,  that  ''all  documents  or  copies  of 
documents  purporting  to  proceed  from  such  Board,  and  to  be  signed  by  the 
president,  or  any  two  or  more  of  the  members  of  such  Board,  and  to  be 
sealed  or  stamped  with  the  seal  of  the  General  Board  of  Health,  shall  be 
received  as  prim4  facie  evidence  in  all  courts  or  places  whatsoever."  See  also 
18  &  19  Vict,  c.  116,  §  13. 

'  11  &  12  Vict.,  c.  63,  §  36,  cited  ante,  p.  11,  n.  3  ;  18  A  19  Vict., 
c.  116,  §  15.  *  8  <fc  9  Vict.,  c.  118,  §  2, 
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* 

true  copy ;  "^  the  plans  and  books  of  reference  deposited  by  rail- 
way companies  with  the  clerks  of  the  peace,  which  may  be  proved 
by  copies  or  extracts  certified  by  them  ;*  the  minutes  of  the  pro- 
ceedings of  the  Board  of  Charity  Commissioners,  and  all  orders, 
certificates,  and  schemes  made  or  approved  by  them,  which  are 
proveable  by  copies  purporting  to  be  extracted  from  the  books  of 
the  Board,  and  to  be  certified  by  their  secretary;'  all  deeds  of 
exchange  made  by  ecclesiastical  corporations  imder  the  provisions 
of  the  Act  for  facilitating  the  exchange  of  lands  lying  in  common 
fields,  and  all  leases  and  other  instruments  made  under  the  Act 
for  enabling  incumbents  of  ecclesiastical  benefices  to  demise  their 
lands  on  farming  leases,  which  are  respectively  entered  in  the 
proper  ecclesiastical  registry,  and  which  may  be  proved  by  office 
copies  certified  under  the  hand  of  the  registrar  or  his  deputy  ;* 
all  counterparts  of  leases  and  other  instruments  deposited  with 
the  Ecclesiastical  Commissioners  for  England,  under  the  provi- 
sions of  the  Act  enabling  ecclesiastical  corporations  to  grant  leases 
for  long  terms,  and  which  are  proveable  by  office  copies  certified 
under  the  seal  of  the  Commissioners ;'  all  agreements  and  awards 
confirmed  by  the   Tithe  Commissioners,  and  other  instruments 

>  8  <fc  9  Vict.,  a  118,  §  146.  See  also,  41  Geo.  3,  c.  109,  §  35 ;  and 
3  &  4  Will  4,  c.  87,  §§  2,  4. 

2  8  &  9  Vict,  a  20,  §  10.     See  post,  §  1457. 

'  16  <b  17  Vict.,  c.  137,  §  8,  enacts,  that  ^'  the  said  Board  shall  cause 
minutes  of  their  proceedings,  and  all  orders,  certificates  and  schemes,  made 
or  approved  by  them  under  this  Act,  to  be  entered  in  books  to  be  provided 
and  kept  for  such  purpose,  and  all  such  entries  shall  be  signed  by  their 
secretary,  and  all  copies  purporting  to  be  extracted  from  the  books  of  the 
said  Board,  and  to  be  certified  by  their  secretary,  of  any  such  minutes,  orders, 
certificates,  and  schemes  entered  as  aforesaid,  shall  be  received  as  cTidence 
of  the  proceedings  to  which  such  minutes  shall  relate,  and  of  such  orders, 
certificates,  or  schemes,  and  of  the  making  or  approval  thereof  (as  the  esse 
may  require)  by  the  said  Board,  without  farther  proof  thereof."  See  also 
18  <k  19  Vict,  c.  124,  §§  4  <b  5,  dted  ante,  p.  12,  n.  2. 

*  4t&5  WilL  4,  c.  30,  §§  10,  11 ;  5  &  6  Vici,  c.  27,  §  14. 

^  5  d?  6  Vict.,  c.  108,  §  29,  enacts,  that  such  office  copies  *^  shall,  in 
any  action  against  the  lessee,  and  in  all  other  cases,  be  admitted  and  allowed 
in  all  courts  whatsoever  as  legal  evidence  of  the  contents  of  such  instrmnent 
or  document,  and  of  the  due  execution  thereof  by  the  parties,  who  on  the 
face  of  such  office  copy  shall  apx>ear  to  have  executed  the  same,  and  in  the 
case  of  any  lease,  grant,  or  confirmation,  of  the  due  execution  by  the  lessee 
of  the  counterpart  thereof." 
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proceeding  from  their  Board,  which  are  proveable  by  copies  pur- 
porting to  be  sealed  or  stamped  with  the  seal  of  the  B  oard ;  *  all 
decrees,  orders,  and  records  of  proceedings  of  the  now  abolished ' 
Metropolitan  Commissioners  of  Sewers,  wliich  are  proveable  by 
copies  porporting  to  be  sealed  or  stamped  with  the  seal  of  the 
Commissioners  ;*  all  orders,  regulations,  awards,  or  other  instru- 
ments, made  or  executed  by,  or  by  the  authority  of  the  Commis- 
sioners for  consolidating  and  adjusting  the  turnpike  trusts  of 
South  Wales,  which  may  be  proved  by  copies  purporting  to  be 
sealed  by  their  official  seal  ;*  the  order  of  a  general  meeting  of 
any  company  subject  to  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  authorising  the  borrowing  of  any  money,  which 
is  proveable  by  a  copy  certified  to  be  true  by  one  of  the  directors 
or  by  the  secretary  ;^  all  entries  made  in  the  registers  kept  under 
the  Common  Lodging-house  Acts  of  1851  and  1853,*  which  are 
proveable  by  copies  certified  to  be  true  by  the  person  having 
charge  of  the  register ; '  the  books  kept  at  the  office  of  the  Com- 
missioners of  the  PoUce  of  the  Metropolis,  wherein  are  entered 
the  particulars  of  the  licences  granted  to  the  drivers,  conductors, 
and  watermen  of  metropolitan  public  carriages,  and  entries  in 
which  may  be  proved  by  copies  purporting  to  be  certified  by  the 
person  having  the  charge  of  the  books ;"  and  the  duplicates  or 

»  6  <fc  7  Will  4,  a  71,  §  2.  »  By  18  &  19  Vict,  c.  120. 

»  11  &  12  Vict.,  c.  112,  §  25,  cited  ante,  p.  11,  n.  5. 

*  7  &  8  Vict,  c.  91,  §  2.  *  8  A  9  Vict.,  c.  16,  §  40. 

•  14  ifc  15  Vict,  c.  28  ;  and  16  &  17  Vict.,  c.  41. 

'  16  lb  17  Vict,  a  41,  §  5,  enacts,  that  *'  a  copy  of  an  entry  made  in  a 
register  kept  under  the  recited  Act  [14  is  15  Vict,  c.  28],  certified  by  the 
person  having  the  charge  of  the  register  to  be  a  true  copy,  ahaU  be  received 
in  all  courts  and  before  all  justices  and  on  all  occasions  whatsoever  as 
evidence,  and  be  sufficient  proof  of  all  things  therein  registered,  without 
production  of  the  register  or  of  any  document,  act,  or  thing  on  which  the 
entry  is  foimded  ;  and  every  person  applying  at  a  reasonable  time  shall  be 
furnished  gratis  by  the  person  having  such  charge  with  a  certified  copy  of 
such  entry." 

"6^7  Vict,  c.  86,  §  16,  enacts,  that  "  the  particulars  of  every  licence 
which  shall  be  granted  as  aforesaid,  shall  be  entered  in  books  to  be  kept  for 
that  purpose  at  the  office  of  the  [Commissioners  of  the  Police  of  the  Metro- 
polis ;  see  13  df  14  Vict,  c.  7,  §§  1  ^  2]  ;  and  in  all  courts  and  before  any 
justice  of  the  peace,  and  upon  all  occasions  whatsoever,  a  copy  of  any  entry 
made  in  any  such  book,  and  certified  by  the  person  having  the  charge  thereof 
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§  1441.  The  proof  of  certificates  is  now  much  simplified  by  the 
Documentary  Evidence  Act ;  for  if  they  purport  to  be  verified  in 
the  manner  pointed  out  by  the  statute  which  renders  them  admis- 
sible,  they  will  be  received  in  evidence  without  proof  of  the  seal, 
the  signature,  or  the  official  character  of  the  party  verifying  them.* 
Still,  as  the  language  of  the  Legislature  varies  much  in  fixing  the 
mode  by  which  particular  certificates  are  authenticated,  it  will  be 
convenient  briefly  to  notice  those  statutes  which  relate  to  certifi- 
cates of  the  most  general  importance.' 

§  1442.  First,  all  boards  of  guardians,  or  district  boards,  are 
authorised  to  make  certificates  of  the  chargeability  of  any  paupers, 
and  if  these  documents  substantially  follow  the  form  given  by  the 
Act  of  7  &  8  Vict,  c.  101,  and  purport  to  be  signed  by  the  chair- 
man of  the  respective  boards,  to  be  sealed  with  their  seals^  and  to 
be  countersigned  by  their  clerk,  they  are  prim&  facie  evidence  of 
the  truth  of  all  statements  contained  therein,  and  no  other  proof 
of  chargeability  is  required  for  the  purpose  of  making  any  order 
of  removal  or  other  order,  provided  such  order  bear  date  within 
twenty-one  days  next  after  the  day  of  the  date  of  any  such  certi- 
ficate.*     Again,  certificates  of  the   setUementa    of    paupers   are 

giautmg  or  contents  of  any  such  licence  or  indorBement  than  any  anch  copy 
certified  as  aforeflaid."  The  above  section  requires  proof  of  the  handwriting 
of  the  party  certifying  ;  but  this  is  no  longer  necessary.  See  S  &  9  Vict, 
&  113,  §  1,  cited  ante,  §  7. 

*  8  A  9  Vict,  c.  113,  §  1.     Ante,  §  7. 

3  Ab  to  certificates  of  bankruptcy,  see  ante,  §  1394.  As  to  certificates  of 
the  acknowledgment  of  deeds  by  matried  women,  see  ante,  §  1387. 

'7^8  Vict.,  a  101,  §  69,  enacts,  that  <<it  shall  be  lawful  for  any 
board  of  guardians  or  district  board,  at  any  meeting  thereof,  to  make  a 
certificate  in  the  form,  or  to  the  effect,  contained  in  the  schedule  of  this 
Act  marked  0,  and  that  every  such  certificate,  *  purporting  to  be 
signed  by  the  presiding  chairman  of  such  guardians  or  district  board,  and 
to  be  sealed  with  their  seal,  and  to  be  countersigned  by  their  clerk,  shall, 
unless  the  contrary  be  shown,  be  taken  to  be  sufficient  proof  of  the  truth  of 
all  the  statements  contained  in  such  certificate,  *  and  shall  be  received 
in  evidence  accordingly  by  and  before  aU  courts  of  justice  and  all  justices, 
without  any  proof  of  the  signatures  or  of  the  official  characters  of  the 
persona  signing  the  same,  or  of  such  seal,  or  of  aruh  meeting  ;  and  that,  for 
the  purpose  of  making  any  order  of  removal  or  other  order,  no  further  or 
other  evidence  of  chargeability  than  such   certificate,  shall   be   required, 

4o 
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in  any  proceeding  whatever,  it  may  be  necessary  to  prove  the  trial 
and  conviction  or  acquittal  of  any  person  charged  with  any  indict- 
able offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof,  but 
it  shall  be  sufficient  *  that  it  be  certified  or  purport  to  be  certified 
under  the  hand  of  the  clerk  of  the  court,  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other 
officer,  that  the  paper  produced  is  a  copy  of  the  record  of  the 
indictment,  trial,  conviction,  and  judgment  or  acquittal,  as  the 
case  may  be,  omitting  the  formal  parts  thereof."  * 

§  1444.  Independent  of  this  general  provision,  several  other 
statutes  have  been  passed  from  time  to  time,  for  the  purpose  of 
facilitating  the  proof  of  particular  criminal  trials.  Thus,  the 
statute  of  7  &  8  Geo.  4,  c.  28,  §  11,  enacts,  that  if  a  party  be 
indicted  for  felony  committed  after  a  previam  conviction  for  felony, 
"  a  certificate  containing  the  substance  and  effect  only  (omitting 
the  formal  part)  of  the  indictment  and  conviction  for  the  previous 
felony,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the 
offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 
officer,  shall  upon  proof  of  the  identity  of  the  person  of  the  offender, 
be  sufficient  evidence  of  the  first  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same.*'  So,  the  Act  of  2  Will.  4,  c.  84^  which  conso- 
lidates the  law  relating  to  offences  against  the  coin,  provides  in  §  9, 
that,  "  where  any  person  [who]  shall  have  been  convicted  of  any 
offence  against  this  Act,  shall  afterwards  be  indicted  for  any 
offence  against  this  Act,  committed  subsequent  to  such  conviction, 
a  copy  of  the  previous  indictment  and  conviction,  purporting  to 
be  signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court,  or 
other  officer  having  the  custody  of  the  records  of  the  court  where 
the  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 

^  See  ante,  §  1409,  ad  £ln. 

-  See  also  17  &  18  Vict.,  c.  126,  §  25,  and  19  <l^  20  Vict.,  c  102,  §  28^ 
Jr.,  cited  ante,  §  1294,  which  regulate  the  proof  of  certificates  of  conviction, 
when  produced  for  the  purpose  of  discrediting  witnesses.* 
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or  persons  concerned  therein,  or  aiding,  abetting,  or  assisting  the 
same,  a  certificate  given  by  the  clerk  of  assize^  or  other  clerk  of  the 
court  in  which  snch  offender  shall  have  been  convicted,  shall, 
together  with  due  proof  of  the  identity  of  the  person,  be  sufficient 
evidence  to  the  Court  and  jury,  of  the  nature  and  fact  of  the 
conviction,  and  of  the  species  and  period  of  confinement  to  which 
such  person  was  sentenced."  So,  if  an  indictment  be  preferred, 
either  against  an  offender  under  sentence  of  transportation  for 
being  unlawfully  at  large,  or  against  any  one  for  rescuing  or 
attempting  to  rescue  any  such  offender,*  a  certificate  in  writing, 
containing  the  effect  and  substance  only  of  the  indictment  and  con« 
viction  of  such  offender  and  of  the  sentence  for  his  transportation, 
shall  be  received  as  sufficient  evidence  of  the  conviction  and 
sentence,  provided  such  certificate  purport  to  be  signed  by  the 
clerk  of  the  court,  or  other  officer  having  the  custody  of  the  records 
of  the  court  where  such  sentence  shall  have  been  passed,  or,  if 
snch  court  be  out  of  Great  Britian,  then  provided  such  certificate 
be  certified  by  what  purports  to  be  the  seal  of  the  court,  or  the 
signature  of  the  judge  or  of  one  of  the  judges  thereof.'  It  has 
been  held  that  the  signature  of  one  of  three  deputy  clerks  of 


'  Under  5  Geo.  4,  c.  84,  §§  22,  23  ;  modified  as  to  punighment  by  4  &  5 
Will.  4,  a  67. 

'  This  appears  to  be  the  legal  effect  of  §  24  of  5  Geo.  4,  a  84|  as  read  in 
coimexioii  with  §  1  of  the  Bocum.  Evid.  Act.  See  ante,  §  7.  In  order, 
however,  to  prevent  mistakes,  §  24  is  here  given  at  length.  "  The  clerk  of 
the  court  or  other  officer  having  the  custody  of  the  records  of  the  court 
where  such  sentence  or  order  of  transportation  or  banishment  shall  have 
been  passed  or  made,  shall,  at  the  request  of  any  person  on  his  Majesty's 
behalf,  make  out  and  give  a  certificate  in  writing  signed  by  him,  containing 
the  effect  and  substance  only  (omitting  the  formal  part)  of  every  indictment 
and  conviction  of  snch  offender,  and  of  the  sentence  or  order  for  his  or  her 
transportation  or  banishment  (not  taking  for  the  same  more  than  six 
shillings  and  eightpence),  which  certificate  shall  be  sufficient  evidence  of 
the  conviction  and  sentence,  or  order  for  the  transportation  or  banishment 
of  such  offender  ;  and  every  such  certificate,  if  made  by  the  clerk  or  officer 
of  any  court  in  Great  Britain,  shall  be  received  in  evidence  upon  proof  of  the 
signature  and  official  character  of  the  person  signing  the  same ;  and  every 
such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  out  of  Great 
Britain,  shall  be  received  in  evidence,  if  verified  by  the  seal  of  the  court  or 
by  the  signature  of  the  judge  or  one  of  the  judges  of  the  court,  without 
further  proof." 
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the  purpose  of  affixing  ponishmenty  in  case  any  soldier  or  marine 
be  found  guilty  by  court-martial  of  any  subsequent  offence  ;  and, 
for  the  same  purpose,  certificates  of  previous  convictions  by  the 
common-law  courts,  for  offences  of  a  felonious,  fraudulent,  or 
unnatural  nature,  may  be  received ;  and  either  class  of  certificates 
will  be  admissible,  without  proving  the  signature  or  official  cha- 
racter of  the  person  signing  them,  provided  they  purport  to 
be  drawn  and  signed  in  the  mode  specified  by  the  respective 
Acts.'  Again,  in  the  common-law  courts,  if  a  soldier  or  marine  be 
tried  for  obtaining  money  under  false  pretences  as  a  deserter,  after 
having  been  convicted  of  a  like  offence,  or  of  a  fraudulent  con« 
fession  of  desertion,  a  certificate  describing  in  general  terms  the 
former  indictment  and  conviction,  and  purporting  to  be  signed  by 
the  clerk  of  the  court,  or  other  officer  having  the  custody  of  the 
records,  or  his  deputy,  or  by  the  clerk  of  the  convicting  magis- 
trates, shall,  upon  proof  of  identity,  be  sufficient  evidence  of  the 
former  conviction.' 

§  1446  a.  Justices  in  petty  sessions  are  now  empowered  by 
statute  18  &  19  Vict.,  c.  126,  to  determine  charges  of  petty 
larceny  in  a  summary  way,  whenever  the  persons  accused  consent 
to  such  a  mode  of  trial ;  and  §  7  of  the  Act, — after  directing  that 
in  every  such  case  the  conviction,  or  a  duplicate  of  a  certificate 
of  dismissal,  shall,  together  with  the  other  proceedings,  be  trans- 
mitted  to  the  Quarter  Sessions,  and  be  there  recorded, — goes  on 
to  provide,  that  "  a  copy  of  such  conviction,  or  of  such  certificate 
of  dismissal,  certified  by  the  proper  officer  of  the  court,  or  proved 
to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  convic- 
tion or  dismissal  for  the  offence  mentioned  therein,  in  any  legal 
proceeding  whatever." 

§  1447.  Under  the  Act  of  9  Geo.  4,  c.  31,  §  27,  two  justices  are 
empowered  to  hear  cases  of  common  assault  or  battery ;  and  if 
upon  the  hearing,  they  "  shall  deem  the  offence  not  to  be  proved, 
or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accordingly 

>  See  17  &  18  Vict.,  c.  4,  §  16  ;  17  «b  18  Vict.,  c.  6,  §  18. 
17  &  18  Vict        4,  §  49  ;  17  &  18  Vict.,  c.  6,  §  63. 
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shall  and  may  be  in  the  form  or  to  the  effect  set  forth  in  the 
Schedule.'*  ^  §  3  then  enacts,  that  every  person  who  shall  have 
obtained  such  certificate  of  dismissal,  or  shall  have  been  con- 
victed' under  the  authority  of  the  Act,  shall  be  released  from  all 
further  or  other  proceedings  for  the  same  cause. 

§  1449.  CeHificates  of  indemnity  are  sometimes  granted  to 
mtnesseSi  who  make  fall  disclosures  respecting  corrupt  practices 
at  elections  for  members  of  Parliament,  gaming,  and  other  illegal 
transactions ;  and  then,  in  the  event  of  any  ulterior  proceedings 
being  instituted  against  such  witnesses,  the  certificates  will  con- 
stitute a  valid  defence,  and  will  be  received  in  evidence  on  their 
mere  production,  provided  that  they  be  drawn  up  in  the  proper 
form,  and  that  they  purport  to  be  signed  by  the  persons  who  are 
respectively  authorised  to  grant  them."* 

§  1450.  The  Act  of  1840  for  facilitating  the  marriage  of 
British  subjects  resident  in  foreign  countries,^  contains  a  very 
remarkable  clause  ;  for,  after  authorising  British  consuls  to 
solemnise  and  register  certain  marriages,  and  after  providing  that 
parties  guilty  of  fraud,  or  of  taking  false  oaths,  should  respec- 
tively be  liable  to  forfeit  all  property  accruing  from  the  marriage, 
and  to  be  prosecuted  for  perjury,  it  goes  on  in  §  17  to  enact,  that 
in  every  action  or  suit  for  forfeiture,  and  upon  every  prosecution 
for  perjury,  as  aforesaid,  **  the  declaration  and  certificate  of  the 
consul,  under  his  hand  and  consular  seal,  shall  be  received  and 
taken  as  good  and  valid  evidence  in  the  law  of  all  facts  and 

*  Form  of  Ctriificatt  of  Dinnissal : — 

to  wit.     Wo of  Her  Majesty's  jastices  of  the  peace  for  the  county 

of ,  [or J  I,  a  magistrate  of  the  police  court  of  — ,  cm  the  case  may 

&e],  do  hereby  certify,  that  on  the day  of  ,  in  the  year  of 

our  Lord ,  at ,  in  the  said  county  of ,  M.  N.  was  brought 

before  us,  the  said  justices,  [or,  me,  the  said  magistrate,]  charged  with 
the  following  offence,  (that  is  to  say,}  [here  state  briefly  t/ie  partictilars 
of  the  chargeyl  and  that  we,  the  said  justices,  [or  I,  the  said  magistrate,] 
thereupon  dismissed  the  said  charge.     Given  under  our  hands,  [or  my 

hand,]  this day  of . 

^  Under  §  11,  the  conviction  must  be  returned  to  the  clerk  of  the  peace, 
to  be  kept  among  the  records  of  the  Quarter  Sessions. 

'  See  Acts  noticed  ante,  §  1310  ;  and  8  <b  Vict,  c.  113,  §  1,  dted 
ante,  §  7.  ^  12  &  13  Vict.,  c.  68. 
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§  1451.  Under  the  Merchant  Shipping  Act  of  1854,  "all 
documents  purporting  to  be  certificates  issued  by  the  Board  of 
Trade  in  pursuance  of  this  Act,  and  to  be  sealed  with  the  seal  of 
such  Board,  or  to  be  signed  by  one  of  the  officers  of  the  Marine 
department  of  such  Board,  shall  be  received  in  evidence,  and  shall 
be  deemed  to  be  such  certificates,  without  further  proof,  unless 
the  contrary  be  shown."  *  By  virtue,  too,  of  the  same  statute,  every 
certificate  of  registry  of  any  British  ship  purporting  to  be  signed 
by  the  registrar  or  other  proper  officer,  is  receivable  in  evidence 
as  primd  facie  proof  of  all  the  matters  either  contained  in  or 
indorsed  on  it,  provided  they  purport  to  be  authenticated  by  the 
signature  of  a  registrar.'  So,  all  certificates,  whether  of  compe- 
tency or  service,  granted  to  the  masters  or  mates  of  British  ships, 
are  proveable  not  only  by  the  production  of  the  originals  as  issued 
by  the  Board  of  Trade,  but  also  prima  facie  by  copies,  purport- 
ing to  be  certified  by  the  Begistrar-General  of  seamen,  or  his 
assistant^  or  by  such  other  person  as  the  Board  of  Trade  appoints 
for  that  purpose.^ 

§  1452.  The  statutes  5  &  6  Vict.,  c.  100,  and  6  &  7  Vict.,  c.  65, 
which  relate  to  the  copyright  of  designs  for  articles  of  manu- 
facture, and  provide  for  the  appointment  of  certain  officers,  whose 


*  17  &  18  Vict.,  c.  104,  §7. 

^  §  107,  cited  ante,  p.  1287,  n.  3.  As  to  certificates  of  desertion  from 
any  ship,  see  §  249  of  the  Act. 

'  §  138  enacts,  that  *'  all  certificates,  whether  of  competency  or  service, 
shall  be  made  in  duplicate,  and  one  part  shall  be  delivered  to  the  person 
entitled  to  the  certificate,  and  the  other  shall  be  kept  and  recorded  by  the 
Begistrar-General  of  Seamen,  or  by  such  other  person  as  the  Board  of  Trade 
appoints  for  that  puipose ;  and  the  Board  of  Trade  shall  give  to  such 
legistrar  or  such  other  person  immediate  notice  of  aU  orders  made  by  it  for 
cancelling,  suspending,  altering,  or  otherwise  affecting  any  certificate  in  pur- 
suance of  the  powers  herein  contained  ;  and  the  registrar  or  such  other 
person  as  aforesaid  shall  thereupon  make  a  corresponding  entry  in  the 
record  of  certificates  ;  and  a  copy  purporting  to  be  certified  by  such  registrar 
or  his  assistant  or  by  such  person  as  aforesaid  of  any  certificate,  shall  be 
primA  facie  evidence  of  such  certificate,  and  a  copy  purporting  to  be  so 
certified  as  aforesaid  of  any  entry  made  as  aforesaid  in  respect  of  any 
certificate,  shall  be  prim&  facie  evidence  of  the  truth  of  the  matters  stated  in 
such  entry." 
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by  himself,  expressing  the  amount  of  costs  allowed  in  election 
petitions,  with  the  names  of  the  parties  respectively  liable  to  pay, 
and  entitled  to  receive  the  same,  and  which  empowers  the  party 
obtaining  such  certificate  to  recover  these  costs  by  an  action  of 
debt,  provides,  that  "  the  certificate  so  signed  by  the  Speaker  shaU 
be  conclusive  evidence  *'  of  the  amount  of  such  costs,  and  of  the 
title  of  such  party,  and  that  its  validity  shall  not  be  called  in 
question  in  any  court,  the  handurriting  of  the  Speaker  thereunto 
being  duly  verified.^  Similar  language  is  employed  in  the  same 
Act,  with  respect  to  certificates  granted  by  the  Speaker  as  to  the 
validity  of  election  petition  recognizances,  and  as  to  defaults  being 
made  therein.*  Again,  under  the  House  of  Lords'  and  House  of 
Commons'  Costs  Taxation  Acts,  the  clerk  of  the  Parliaments,  or 
clerk  assistant,  and  the  Speaker,  are  respectively  authorised  to 
issue  certificates  of  the  amount  of  costs  allowed  on  taxation  in 
respect  of  private  bills ;  and  such  certificates  are  conclusive  evidence 
of  the  amount  of  such  costs  in  all  proceedings  at  law  or  in  equity, 
and  operate  on  production  as  warrants  of  attorney  to  confess  judg- 
ment! unless  the  defendant  has  by  plea  denied  his  liability  to  make 
any  payment  in  respect  of  them.'  The  Act,  too,  of  3  &  4  Vict., 
c.  9,  provides,*  that  all  proceedings,  civil  or  criminal,  against  any 
person  for  the  publication  of  papers  printed  by  order  of  Parlia- 
ment, shall  be  stayed,  upon  the  production  of  a  certificate  under 
the  hand  of  the  Lord  Chancellor,  the  Lord  Keeper,  or  the  Speaker 
of  the  House  of  Lords  for  the  time  being,  the  Clerk  of  the  Par- 
liaments, the  Speaker  of  the  House  of  Commons,  or  the  Clerk  of 
the  same  House,  stating  that  such  papers  were  published  by  order 
of  either  House.* 

§  1454.  Under  the  Patent  Law  Amendment  Act,  1852,  the  judge 
before  whom  any  action  for  infringing  letters  patent  shall  be  tried, 
may  "  certify  on  the  record  that  the  validity  of  the  letters  patent 

>  §§  94  A  96.  '  §  98. 

»  12  <fe  13  Vict,  a  78,  §  9  ;  10  &  11  Vict.,  c.  69,  §  9.  The  signatures 
to  the  certificates  under  these  Acts  need  not  be  proved.  See  8  <k  9  Vict, 
a  113,  §  1,  cited  ante,  §  7.  M  1- 

^  The  Act  adds  the  words,  **  together  with  an  affidavit  verifying  such  cer- 
tificate." This  is  not  now  necessary.  See  8  dc  9  Vict.,  c.  113,  §  1,  cited 
ante,  §  7. 
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proprietorship  of  shares  in  any  company  registered  under  the 
same  Acts,  must  be  under  the  common  seal  of  the  company,  and 
must  specify  the  shares  in  the  undertaking  to  which  the  share- 
holder is  entitled;  and  it  will  then  be  admitted  as  prim&  facie 
evidence  of  the  title  of  the  shareholder  to  the  shares  therein 
specified/ 

§  1456.  Somewhat  similar  provisions  are  contained  in  the 
Companies  Clauses  Consolidation  Act,  as  to  certificates  of  the 
proprietorship  of  shares  in  undertakings  subject  to  that  Act, 
but  it  seems  that  these  last  certificates  need  only  be  sealed 
with  the  seal  of  the  company,  and  need  only  specify  the  share 
to  which  the  holder  is  entitled.'  The  same  statute  provides, 
that,  where  by  the  Special  Act  a  company  shall  be  restricted 
from  borrowing  money  on  mortgage  or  bond  imtil  a  definite  portion 
of  their  capital  has  been  subscribed  or  paid  up,  any  justice,  upon 
production  to  him  of  the  books  of  the  company,  and  of  such  other 
evidence  as  he  shall  think  sufficient,  may  grant  a  certificate  that 
such  capital  has  been  subscribed  or  paid  up,  and  this  certificate 


^  19  &  20  Vict,  c.  47,  §  21.  See,  as  to  the  old  law,  7  &  8  Vict,  a  110, 
§§  51  <b  52. 

^  8  <k  9  Vict.,  c  16,  §  11,  enacts,  that  **  on  demand  of  the  holder  of  any 
share  the  company  shall  cause  a  certificate  of  the  proprietorship  of  such 
share  to  be  delivered  to  such  shareholder,  and  such  certificate  shall  have  the 
common  seal  of  the  company  affixed  thereto ;  and  such  certificate  shall 
specify  the  share  in  the  undertaking  to  which  such  shareholder  is  entitled, 
and  the  same  may  be  according  to  the  form  in  the  Schedule  A  to  this  Act 
annexed,  or  to  the  like  effect ;  and  for  such  certificate  the  company  may 
demand  any  sum  not  exceeding  the  prescribed  amount,  or  if  no  amount  be 
prescribed,  then  a  sum  not  exceeding  two  shillings  and  sixpence." 

§  12  enacts,  that  "  the  said  certificate  shall  be  admitted  in  all  courts  as 
prima  facio  evidence  of  the  title  of  such  shareholder,  his  executors,  admims- 
trators,  successors,  or  assigns,  to  the  share  therein  specified  ;  nevertheless 
the  want  of  such  certificate  shall  not  prevent  the  holder  of  any  share  from 
disposing  thereof." 

SCHKDULB  A. 

Form  of  Certificate  of  Sha/re. 

"  Nimiber ,  The Company. 

"  This  is  to  certify,  that  A.  B.,  of ,  is  the  proprietor  of  the  share, 

number ,  of  *  The Company,'  subject  to  the  r^ulations  of  the 

said  company.     Given  under  the  common  seal  of  the  said  company,  the 

day  of y  in  the  year  of  o\a  Lord  — 
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Piers  Clauses  Act  contains  a  similar  enactment^  except  only,  that 
the  certificate  must  be  under  the  hand  of  the  chairman  of  Quarter 
Sessions.*  Again,  certificates  authorising  railway  companies  to 
modify  the  construction  of  roads,  bridges,  and .  other  engineering 
works,  which  formerly  were  granted  by  the  Board  of  Trade,  which 
next  emanated  from  the  Commissioners  of  Railways,  and  which 
now  again  issue  from  the  Board  of  Trade,  will  be  admitted  in 
evidence ; — the  first,  if  they  purport  to  have  been  made  by,  or  by 
the  authority  of,  the  Board  of  Trade,  and  to  be  signed  by  some 
officer  appointed  for  that  purpose  by  the  Board;*— the  second,  if 
they  purport  to  be  sealed  or  stamped  with  the  seal  of  the  commis- 
sioners, and  to  be  signed  by  two  or  more  of  the  commissioners;' 
— and  the  last,  if  they  purport  to  be  signed  by  one  of  the  secre- 
taries or  assistant  secretaries  of  the  Board,  or  by  any  other 
officer  appointed  by  the  Board  to  sign  documents  relating  to 
railways.^ 

§  1458.  The  certificates  of  qualification^  granted  to  apothecaries 
by  the  Court  of  Examiners,"  will  be  received  in  evidence  without 
further  proof,  if  they  purport  to  be  imder  the  common  seal  of  the 
London  Society  of  Apothecaries;^  but  if  this  seal  be  not  affixed, 
it  would  seem  to  be  still  necessary  to  authenticate  the  certificate 
hj  proof  of  the  signatures  of  the  examiners,  or,  at  least,  of  some 
of  them.^  The  certificates  of  due  enrolment  granted  to  attorneys 
by  the  registrar,  and  the  annual  stamped  certificates  issued  by 
the  Commissioners  of  Inland  Bevenue,  authorising  parties  to 

*  10  &  11  Vict.,  a  27,  §  26. 

«  8  A  9  Vict.  c.  20,  §§  66,  67. 

»  Id.  coupled  with  9  &  10  Vici,  c.  105,  §§  2,  4. 

*  14  &  15  Vict.,  c.  64,  §  3.  'See  ante,  §  144. 

*  14  &  15  Vict.,  c.  99,  §  8,  enacts,  that  "every  certificate  of  the  quali- 
fication of  an  apothecary,  which  shall  purport  to  be  under  the  common  seal 
of  the  society  of  the  art  and  mystery  of  apothecaries  of  the  City  of  London, 
shall  be  received  in  evidence  in  any  court  of  justice,  and  before  any 
person  having  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  any  proof  of  the  said  seal  or  of  the  authenticity 
of  the  said  certificate,  and  shall  be  deemed  sufficient  proof  that  the  person 
named  therein  has  been  from  the  date  of  the  said  certificate  duly  qualified  to 
practise  as  an  apothecary  in  any  part  of  England  or  Wales." 

'  See  Wahnsley  v.  Abbott,  3  B.  <fe  C.  218. 

4p 


I 


CHAP.  lY.]  BEGISTBATIOK   OF  DBEDS  AND   WILLS.  1315 

§  1461.  Under  the  Acts  authorising  the  registration  of  deediy 
conveyances,  and  wills,  in  Yorkshire  and  Middlesex,  the  respective 
registrars,  or  their  deputies,  if  required  by  any  person,  are  bound 
to  give  certificates  of  searches  having  been  made  among  the 
registered  memorials  of  those  instruments,*  as  also  certificates 
of  the  memorials  of  any  judgment,  statute,  or  recognisance 
registered.'  Both  these  classes  of  certificates  must  be  under 
the  hand  of  the  registrar,  testified  by  two  credible  witnesses,' 
and  the  latter  class  must  specify  the  day  on  which  the  memorial 
was  registered,  and  in  what  book,  page,  and  number,  the  same  was 
entered.*  Whether,  since  the  Documentary  Evidence  Act,*  it 
would  be  necessary  to  call  either  of  the  attesting  witnesses  to 
these  documents,  or  otherwise  to  prove  the  signature  of  the 
registrar  or  his  deputy,  may  be  doubted. 

§  1462.  Where  deeds,  memorials,  or  other  instruments,  are 
required  by  statute  to  be  enrolled  or  registered,  the  mode  of 
proving  the  enrolment  or  registration  will  depend  in  great  measure 
on  the  language  employed  in  the  particular  Act ;  but,  perhaps, 
thus  much  may  be  laid  down  as  a  general  rule,  that  where,  in 
pursuance  of  the  uniform  practice  of  the  office  of  enrolment  or 
registration,  the  officer  at  the  time  of  making  the  proper  entry  in 
his  books,  returns  to  the  party  the  original  instrument,  with  a 
certificate  or  memorandum  of  enrolment  or  registration  indorsed 
thereon,  such  certificate  or  memorandum  will  be  evidence  both  of 
the  fact  and  date  of  enrolment  or  registration,  without  proving 
the  signature  or  official  character  of  the  person  signing  it.*    This 


^  Ab  to  the  West  Biding,  2^3  Anne,  c.  4,  §  12 ;  5  Anne,  c.  18,  §  9 ; 
6  Anne,  c.  35,  §§  22,  34 ;  as  to  the  East  Elding,  6  Anne,  c.  35,  §  22  ; 
aa  to  the  North  Biding,  8  Geo.  2,  c.  6,  §  27  ;  as  to  Middlesex,  7  Anne, 
c  20,  §  12. 

*  5  Anne,  c  18,  §  5  ;  6  Anne,  c.  35,  §  20  ;  8  Geo.  2,  c.  6,  §  19 ;  7 
Anne,  c.  20,  §  19. 

^  See  last  two  notes.  **  See  note  last  but  one. 

*  8  <fe  9  Vict.,  c.  113,  §  1,  cited  ante,  §  7. 

*  Doe  V.  Lloyd,  1  M.  «fc  Gr.  684,  685.  There,  a  deed,  requiring  enrol- 
ment  under  the  Mortmain  Act,  was  produced  at  the  trial,  and  bore  the  fol- 
lowing indorsement : — '^  Enrolled  in  the  High  Court  of  Chancery  the  17th 
of  Dc»cember,  1836,  being  first  duly  stamped,  according  to  the  tenor  of  the 
statutes  made  for  that  purpose.     D.  Drew."     The  Court  held  that,  without 
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committee  thereof,  and  also  by  and  before  all  courts,  tribunals, 
judges,  justices,  and  other  persons  whomsoever,  without  further 
proof,  and  as  sufficient  prim&  facie  evidence  that  the  specifica* 
tion,  deed,  instrument  in  writing,  or  document,  therein  mentioned, 
was  duly  enrolled  in  the  Petty  Bag  Office  on  the  day  mentioned 
in  such  certificate."  §  18  of  the  same  statute  contains  a  similar 
enactment,  authorising  the  clerk  of  the  Enrolment  Office,  or  his 
deputy  or  assistant,  to  certify  the  due  enrolment  of  all  documents 
deposited  in  that  office.' 

* 

§  1464.  With  respect  to  all  deeds  relating  to  the  possessions 
of  the  Crown,  which  are  enrolled  in  the  land  revenue  office^  it 
is  now  enacted  by  statute,  that  a  memorandum  of  enrolment 
on  the  deed,  purporting  to  be  signed  by  the  keeper  of  the 
records  and  enrolments,  or  his  deputy  or  assistant,  shall  be 
receiveable  as  sufficient  evidence,  not  only  of  the  enrolment,  but 
even  of  the  due  execution  of  the  deed,  and  that,  too,  without 
proof  of  the   signature  attached  to  it.'    So,  the  statutes  which 


^  The  precise  words  of  §  18,  which,  from  some  unaccountable  reason,  vary 
from  those  employed  in  §  12,  are  as  follows: — ''The  Clerk  of  the  said 
Enrolment  Office,  or  his  deputy  or  assistant,  shall,  upon  request,  and  pay- 
ment of  the  proper  fees  pajrable  in  respect  thereof,  indorse  or  write  upon 
ereiy  deed,  specification,  instrument  in  writing,  and  document,  which  at 
any  time  heretofore  has  been,  or  at  any  time  hereafter  shall  be,  enrolled  in 
the  said  Enrolment  Office,  a  certificate  that  such  deed,  specification,  instru- 
ment in  writing,  or  document,  has  been  or  was  enrolled  in  Chanceiy,  and 
the  day  on  which  such  enrolment  was  made,  and  shall  cause  such  certificate 
to  be  sealed  or  stamped  with  the  said  seal  of  the  Chancery  Enrolment 
Office  ;  *  and  every  such  certificate  purporting  or  appearing  to  be  so  sealed 
or  stamped,  shall  be  admitted  and  received  in  evidence  by  aU  conrts  and 
other  tribunals,  judges,  justices,  and  others,  without  further  proof,  and  as 
sufficient  prim&  facie  evidence  that  the  deed,  specification,  document,  or 
instrument  in  writing  therein  mentioned,  was  duly  enrolled  in  the  Court  of 
Chancery  on  the  day  and  at  the  time  mentioned  in  such  certificate." 

*  2  Will  4,  c.  1,  §  26,  enacts,  that  "  where  any  deed  or  certificate, 
receipt,  or  other  instrument,  which  shall  appear  to  have  been  made,  given, 
or  executed  under  the  authority  of  this  Act,  or  of  any  Act  heretofore  passed 
relating  to  the  possessions  and  land  revenues  of  the  Crown,  shall  have  written 
thereon  a  memorandum  of  its  having  been  enrolled  in  the  said  office  of  records 


♦  This  seal  must  be  judicially  noticed.     See  ante,  §  6. 
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and  another  Act  is  that,  just  cited/  of  12  &  13  Vict.,  c.  109,  which 
enacts,  in  §  17,  that  ''every  document  or  writing  sealed  or 
stamped,  or  purporting  or  appearing  to  be  sealed  or  stamped, 
with  the  said  seal  of  the  Chancery  Enrolment  Office,  and  pur- 
porting to  be  a  copy  of  any  enrolment  or  other  record,  or  of 
any  other  document  or  writing  of  any  description  whatsoever, 
including  any  drawings,  maps,  or  plans  thereunto  annexed  or 
indorsed  thereon,  shall  be  deemed  to  be  a  true  copy  of  such 
enrolment,  record,  document,  or  writing,  and  of  such  drawing, 
map,  or  plan,  if  any,  thereunto  annexed,  and  shall  without  further 
proof,  be  admissible  and  admitted  in  evidence,  as  well  before 
either  House  of  Parliament,  as  also  before  any  committee  thereof, 
and  also  by  and  before  all  courts,  tribunals,  judges,  justices, 
officers,  and  other  persons  whomsoever,  in  like  manner,  and  to 
the  same  extent  and  effect  as  the  original  enrolment,  record, 
document,  or  writing,  could  or  might  be  admissible  or  admitted  in 
evidence,  as  well  for  the  purpose  of  proving  the  contents  of  such 
enrolment,  record,  document,  or  writing,  and  the  drawing,  map, 
or  plan,  if  any,  thereunto  annexed,  as  also  proving  such  enrol- 
ment, record,  document,  or  writing  to  be  an  enrolment,  record, 
document,  or  writing,  of,  or  belonging  to,  the  said  Court  of 
Chancery;  and  that  such  enrolment,  record,  document,  or 
writing,  was  made,  acknowledged,  prepared,  filed,  or  entered  on 
the  day,  and  at  the  time,  when  the  original  enrolment,  record, 
document,  or  writing  shall  purport  to  have  been  made,  acknow- 
ledged, prepared,  filed,  or  entered." 

§  1466.  Another  salutary  example  of  this  mode  of  proof  is 
afforded  by  the  Act  of  11  &  12  Vict.,  c.  83,  which  relates,  among 
other  things,  to  the  mode  of  proving  documents  enrolled  in  the 
respective  Duchies  of  Cornwall  and  Lancaster.  That  Act,  by 
§  6,  enacts,  that  '^  where  any  deed,  certificate,  receipt,  or  other 
instrument  relating  to  the  lands  or  possessions  of  the  Duchy  of 
Cornwall,  shall  have  been  duly  enrolled  in  the  office  of  the  said 
Duchy,  the  enrolment  in  the  books  of  the  said  office,  or  an 
examined  copy  of  such  enrolment,  or  a  certificate  purporting  to 
set  forth  a  true  copy  of  the  whole  or  part  thereof,  and  purporting 

'  Ante,  §  1463. 
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§  47y  that  "the  registrar  shall  cause  to  be  provided  for  any  person 
applying  for  the  same,  copies  or  extracts  from  any  document  which 
has  been  deposited  in  the  said  Register  Office  under  this  Act ;  and 
in  every  case  when  a  copy  or  extract  is  so  provided,  the  seal  of  the 
said  Register  Office  shall  be  impressed  on  each  slieet  of  such  copy 
or  extract ;  and  a  certificate  signed  by  the  proper  officer  of  the  said 
Register  Office,  shall  be  written  at  the  head,  or  in  the  margin  of 
such  copy  or  extract,  or  shall  be  indorsed  on  the  same,  which  cer- 
tificate shall  contain  a  statement  that  the  copy  or  extract  on  which 
the  same  is  written  is  an  examined  copy  of,  or  extract  from,  a 
document  deposited  in  the  said  Register  Office,  and  shall  specify 
the  book  or  parcel  in  which  such  document  is  made  up,  and  the 
number  of  such  document  in  such  book  or  parcel;  and  every 
document  so  sealed,  with  such  certificate  thereon,  containing  such 
statement  and  pm*porting  to  be  so  signed  as  aforesaid,  shall  be 
evidence  that  such  document  is  a  copy  or  extract  from  a  document 
deposited  in  the  said  Register  Office,  and  made  up  in  the  book  or 
parcel  specified  in  such  certificate,  and  numbered  in  such  book  or 
parcel  as  in  such  certificate  is  expressed,  and  of  the  contents  of 
the  document  deposited  in  the  said  Register  Office,  or  of  such 
part  thereof  as  is  purported  to  be  extracted."  An  assignment  of 
a  judgment  in  Ireland  may  be  proved  by  an  examined  copy  of  the 
enrolment  of  the  memorial,*  and  a  certified  copy  of  such  enrolment 
would  probably  be  also  admissible.^ 

§  1468.  Doubts  may  possibly  be  entertained  whether  office 
copies  of  the  enrolments  of  bargains  and  sales  in  the  several 
ridings  of  Yorkshire  can  be  received  in  evidence,  under  the  old 
statutes  of  Queen  Anne  and  King  George  II. ; '  but  if  they  cannot, 


*  FitEgerald  c.  Fit25gerald,  8  Com.  B.  592  ;  Hobhouse  v,  Hamilton,  1  Sch. 
^  Lef.  207  ;  9  Geo.  2,  c.  5,  Ir. ;  25  Gea  2,  a  14,  Jr.  ;  12  Geo.  3,  a  19, 
§  3,  It.  '  See  ant«,  §  1437. 

'  5  Anne,  c.  18,  §  2,  enacts,  that  *^  all  deeds  of  bargain  and  sale  so 
enrolled  in  the  said  public  or  register  office  as  aforesaid,  whicli  nhftll  appear 
to  be  so  enrolled  by  an  indorsement  or  certificate  on  the  said  deeds  of  bargain 
and  sale  signed  by  the  said  register  or  his  deputy,  and  aU  copies  of  the 
enrolments  thereof  remaining  on  record  in  the  said  register  office,  shall  be 
allowed  in  all  courts  where  such  bargains  and  sales  or  copies  shall  be  prodnoed, 
to  be  as  good  and  sufficient  evidence  as  any  bargains  and  sales  enrolled  in  any  of 
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the  particular  language  of  the  statute  or  charter,  under  the 
authority  of  which  they  have  been  made.  For  instance,  the 
Companies  Glauses  Consolidation  Act  empowers  every  company 
to  which  that  Act  applies,  to  make  by-laws  for  the  purpose  of 
regulating  the  conduct  of  their  officers  and  servants,  and  of 
providing  for  the  due  management  of  their  affairs ;  *  and  the 
production  of  a  written  or  printed  copy  purporting  to  have  the  seal 
of  ike  company  affixed  thereto,  "shall  be  sufficient  evidence  of 
such  by-laws  in  all  cases  of  prosecution  under  the  same." ' 

§  1470.  With  respect  to  such  by-laws  as  any  railway  company  is 
empowered  to  make  for  regulating  the  travelling  upon,  or  using 
and  working  the  railway,  or  for  imposing  penalties  upon  persons 
other  than  its  servants,  it  would  seem  that,  before  they  can  be 
enforced,  the  company  xnimt  produce  a  copy  purporting  to  be 
imder  its  seal,  and  must  show  that  a  certified  copy  has  been  sent 
to  the  Board  of  Trade, — or,  from  the  9th  of  November,  1846,'  to 
the  10th  of  October,  1851,*  to  the  Commissioners  of  Railways, — 


^  8  <b  9  Vict.,  c.  16,  §  124  enacts,  that  <'it  shall  be  lawful  for  the 
company  from  time  to  time  to  make  such  by-laws  as  they  think  fit,  for  the 
purpose  of  regulating  the  conduct  of  the  officers  and  servants  of  the  com- 
pany, and  for  proTiding  for  the  due  management  of  the  affairs  of  the  com- 
pany in  all  respects  whatsoever,  and  from  time  to  time  to  alter  or  repeal 
any  such  by-laws,  and  make  others,  provided  such  by-laws  be  not  repugnant 
to  the  laws  of  that  part  of  the  United  Kingdom  where  the  same  are  to 
have  effect,  or  to  the  provisions  of  this  or  the  Special  Act ;  and  such  by-laws 
shall  be  reduced  into  writing,  and  shall  have  affixed  thereto  the  common  seal 
of  the  company  ;  and  a  copy  of  such  by-laws  shall  be  given  to  evezy  officer 
and  servant  of  the  company  affected  thereby."  §  125  enacts,  that  '^  it  shall 
be  lawful  for  the  company,  by  such  by-laws,  to  impose  such  reasonable 
penalties  upon  all  persons,  being  officers  or  servants  of  the  company,  offend- 
ing against  such  by-laws,  as  the  company  shall  think  fit,  not  exceeding  five 
pounds  for  any  one  offence."  §  126  enacts,  that  '^  aU  the  by-laws  to  be 
made  by  the  company  shall  be  so  framed  as  to  allow  the  justice,  before 
whom  any  penalty  imposed  thereby  may  be  sought  to  be  recovered,  to  ordjsr 
a  part  only  of  such  penalty  to  be  paid,  if  such  justice  shall  think  fit." 

^  §  127  ;  8  <k  9  Vict.,  c.  113,  §  1,  cited  ante,  §  7  ;  qu.  whether  the  same 
proof  would  suffice,  where  the  by-laws  were  offered  in  evidence  by  the  com- 
pany, in  defending  an  action  for  fidse  imprisonment. 

^  9  <b  10  Vict.,  c.  105,  §  2  ;  Gazette  of  Friday,  6th  of  Nov.,  1846. 

*  When  the  Act  appointing  Commiss.  of  Bail  was  abolished.  See  14  is  15 
yict,  c.  64,  §  1. 
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mnerSj  and  this  copy  '^  shall,  without  any  farther  proof,  be 
received  as  evidence  of  the  by-law  or  regulation  of  which  it 
purports  to  be  a  copy,  and  of  such  by-law  or  regulation  having 
been  duly  made,  submitted,  issued,  and  published.'**      So,  the 
production  of  a  printed  copy  of  the  by-laws  made  by  the  Metro- 
politan Board  of  Works,  or  by  a  district  board,  or  vestry,  under 
the  Metropolis  Local  Management  Act  of  1855,  "  if  authenticated 
by  the  seal  of  the  board  or  vestry,  shall  be  evidence  of  the  exist- 
ence, and  of  the  due  making,  confirmation,  and  publication  of  such 
by-laws,  in  all  prosecutions  under  the  same,  without  adducing 
proof    of   such  seal,   or  of   the   fact  of  such  confirmation  or 
publication  of  such  by-laws."'      So,  any  by-law  made  by  the 
Municipal  Corporation  of  Dublin  may  be  proved  by  a  copy  under 
the  corporate  seal,  provided  it  contain  a  declaration  signed  by 
the  Lord  Mayor  that  the  by-law  has  been  duly  made,  published, 
and  allowed,  and  is  still  in  force.'    Again,  the  rules  and  by-laws 
made  by  the  Board  of  Trade  for  the  protection  of  the  Channel 
fisheries,  printed  copies  of  which  are  deposited  with  the  clerks  of 
the  peace  for  the  coimties  on  the  eastern  coast,  may,  for  the 
purpose  of  convicting  any  person  offending  against  the  same,  be 
proved  by  the  production  of  a  printed  copy  obtained  from  the 
office  of  any  clerk  of  the  peace  with  whom  the  same  may  be 
lodged,  and  purporting  to  be  certified  by  him  as  a  true  copy ;  and 
such  copy  shall  be  evidence,  liot  only  of  such  rules  and  by-laws, 
but  of  their  due  publication.*    The  rules  and  by-laws  made  by 
trustees  of  docks,  imder  the  Passengers  Act,  1855,  for  regulating 
the  embarkation  and  landing  of  emigrants,  and  for  licensing 
emigrant  porters,  are  subject  to  a  different  mode  of  proof;  for 
their  validity  depends  on  the  approval  of  a  Secretary  of  State, 
who  must  authorise  their  publication  in  the  "  London  Gazette,*' 
"  which  publication  shall  for  all  purposes  be  deemed  conclusive 
evidence  of  such  rules  and  by-laws,  and  of  the  approval  thereof 
by  such  Secretary  of  State."  * 

§  1472.    The  Mimicipal  Corporation    Act,    which  empowers 


'  14  &  15  Vict.,  c.  78,  §  29. 

•  12ifcl3Vict.,c  97,  §20. 

*  6  &  7  Vici,  c.  79,  §  5. 


*  18  &  19  Vici,  c.  120,  §  203. 

*  18  &  19  Vict.,  c  119,  §  82. 
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borough  councils  to  make  by-laws,  contains  no  provision  for  their 
proof  when  made.  In  order,  therefore,  to  prove  them,  it  would 
seem  to  be  necessary^  not  only  to  produce  a  copy  under  the  cor* 
porate  seal,  but  to  show  that  they  were  made  at  some  meeting  of 
the  council  at  which  two-thirds  of  the  members  were  present ; — 
that  a  minute  of  their  having  been  made  was  duly  entered  in  the 
book  of  proceedings,  and  was  signed  by  the  chairman  of  the 
meeting ; — that  they  were  legally  published,  by  being  affixed  on 
the  door  of  the  Town  Hall  or  other  public  place; — that  a  copy 
properly  sealed  was  transmitted  to  one  of  the  Secretaries  of 
State; — and  that  they  were  not  disallowed  within  forty  days  after 
such  copy  had  been  sent.' 

§  1473.*  The  admissibility  and  effect  op  public  documents, 
as  instruments  of  evidence,  will  next  be  considered.  And  here, 
following  the  same  course  which  was  pursued,  when  explaining  in 
what  manner  public  documents  might  be  proved,  attention  wiU 
first  be  drawn  to  Statutes,  State  Papers,  and  other  writings  of  a 
cognate  character.  With  respect  to  these  documents,  it  may  be 
generally  observed,  that,  provided  they  have  been  duly  authenti* 
cated  in  some  one  of  the  modes  stated  above,  and  their  contents 
be  pertinent  to  the  issue,  they  will  be  admissible,  either  as  prima 
facie  or  as  conclusive  proof  of  the  facts  directly  stated  in  them ; 
and  in  many  cases  they  will  be  received  in  evidence  even  of  such 
matters  as  are  inserted  in  them  by  way  of  introductory  redtdL 
Thus,  where  certain  public  statutes  recited  that  great  outrages  had 
been  committed  in  a  particular  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and  offering  a 
reward  for  the  discovery  and  conviction  of  the  perpetrators,  these 
were  held  admissible  and  sufficient  evidence  of  the  existence  of 


>  6  4e  6  Will  4,  a  76,  §§  90,  69.  Ab  to  pleading  suoh  l^-laws,  see 
Mwood  V.  Bullock,  6  Q.  B.  384 — 388.  For  other  eoactmentB  respecting 
the  making  and  proof  of  by-laws,  see  '^  The  Irifih  Mimicipal  Oorpoiation 
Act,"  3  <!;  4  Vict,  c.  108,  §§  125—127  ;  ''  The  Markets  and  Fain  daosea 
Act,  1847,"  10  &  11  Vict,  o.  14,  §§  42—49;  <<The  OommiflmiHim 
Clanses  Act,  1847,"  id.  c.  16,  §§  96—98  ;  "The  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,"  id.  c.  27,  §§  83 — 90  ;  "  The  Towns  Improvement 
Clauses  Act,  1847,"  id.  c.  34,  §§  200—207  ;  and  **  The  Town  Pofice 
Clauses  Act,  1847,"  id.  c.  89,  §  71.  ^  Gr.  Ev.,  §  491,  in  some  pwrt 
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« 

those  outrages,  to  support  the  averments  to  that  effect  in  an 
information  for  a  libel  on  the  government  in  relation  thereto. 
So,  a  recital  of  a  state  of  war,  in  the  preamble  of  a  public  statute, 
is  good  evidence  of  its  existence,  and  the  war  will  be  taken  notice 
of  without  proof,  whether  this  nation  be  or  be  not  a  party  to 
it.'  So,  a  recital  of  relationship,  even  in  a  private  Act,  has 
been  received  by  the  House  of  Lords  as  cogent  evidence  of 
pedigree  in  a  peerage  case ;  because  such  recital  is  never  inserted 
in  a  private  Act,  unless  its  truth  has  first  been  ascertained  by  the 
judges,  to  whom  the  bill  has  been  referred.^  But,  in  general,  a 
local  or  private  statute,  though  it  contains  a  clause  requiring  it  to 
be  judiciaUy  noticed,  is  not,  as  against  strangers,  any  evidence  of 
the  facts  recited  ;^  neither  does  it  affect  the  public  with  a  know- 
ledge of  its  contents/  The  recitals,  too,  in  a  public  Act  are  not 
conclusive  evidence ;  and,  therefore,  where  the  Schedule  of  the 
Municipal  Corporation  Act  described  a  place  as  an  existing 
borough,  proof  was  admitted  to  show  that  this  description 
was  false.* 

1 1474/  The  Speech  of  the  Sovereign  in  opening  Parliament,  and 
the  Addresses  of  either  House  to  the  Crown,  would  seem  to  be 
evidence^  in  the  nature  of  reputation,  of  the  public  matters  they 
recite.*  The  Journals,  also,  of  either  House  are  the  proper 
evidence  of  the  action  of  that  House  upon  all  matters  before  it, 
whether  legislative,  ministerial,  or,  in  the  Lords'  House,  judicial.* 
The  c<mimittee  of  privileges  has  even  admitted  an  entry  in  their 
Journals  as  evidence  of  limitations  in  a  patent  of  peerage,  without 
requiring  the  production  of  the  patent.'*    So,  a  foreign  declaration 

>  B.  V.  Sutton,  4  M.  <k  SeL  532. 

*  R  «.  DeBerenger,  3  M.  &  Sel.  67,  69. 
■*  Wharton  Peer.,  12  CL  <fc  Fin.  302. 

*  Brett  V.  Beales,  M.  &  M.  421 ;  Taylor  v.  Parry,  1  M.  &  Qr.  604,  619, 
622  ;  Duke  of  Beaufort  v.  Smithy  4  Ex.  R  450,  470  ;  Cowell  v.  Chambers, 
21  Beav.  619. 

*  Ballard  v.  Way,  1  M.  &  W.  529,  per  Lord  Ahinger. 

*  B.  V.  Greene,  6  A.  &  E.  548.  '  Gr.  Ev.,  §  491,  sHghtly. 
«  B.  «.  Francklin,  17  How.  St.  Tr.  636—638. 

*  Jones  v»  Bandall,  1  Cowp.  17  ;  Root  v.  King,  7  Cowen,  613. 

*•  Lord  Dufferin's  case,  4  a.  &  Fin.  568  ;  Saye  &  Sele  Peer.,  1  H.  of  L. 
607,  510. 
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§  1476.  In  some  few  cases,  indeed,  the  Legislature  has  inter- 
posed, and  expressly  made  this  paper  evidence  of  certain  facts, 
which  are  directed  to  be  published  in  it.  For  instance,  the  statutes, 
which  respectively  regulate  the  issue  of  bank  notes  in  England 
and  Ireland,  after  requiring  the  Commissioners  of  Stamps  and 
Taxes  to  publish  in  the  London  and  Dublin  Gazettes  respectively 
certificates  containing  certain  particulars,  enact  that  the  Gazette, 
in  which  such  publication  shall  be  made,  shall  be  conclusive 
evidence  in  all  courts  of  the  amount  of  bank  notes,  which  the 
banker  named  in  the  certificate  is  by  law  authorised  to  issue  and 
have  in  circulation ;  *  the  Irish  Act  adding,  "  exclusive  of  an 
amount  equal  to  the  monthly  average  amount  of  the  gold  and 
silver  coin  held  by  such  banker  as  herein  provided.'*     So,  the  Act 
for  facilitating  the  dissolution  of  certain  railway  companies,  enacts, 
that  the  chairman  at  every  meeting,  convened  for  the  purpose  of 
deciding  on  the  dissolution  or  bankruptcy  of  the  company,  shall 
sign  a  minute  of  the  proceedings ;  and  the  Gazette  containing  the 
advertisement  of  such  minute,  shall  be  evidence  of  the  meeting 
having  been  duly  called  and  held,  and  of  the  resolutions  recorded 
having  been  duly  passed  by  the  majorities  therein  mentioned.' 
So,  under  the  *^  Joint  Stock  Companies  Winding-up  Act,  18d8,"  a 
copy  of  the  London  or  Dublin  Gazette,  containing  any  advertise- 
ment by  that  Act  directed  or  authorised  to  be  made  therein 
respectively,  is  evidence  of  any  matter  therein  contained,  and  of 
which  notice  is  by  the  Act  directed  or  authorised  to  be  given  by 
such  advertisement.' 

§  1477.  Again  orders  of  the  privy  council,  and  directions  and 
regulations  of  the  General  Board  of  Health,  made  under  the 
^*  Diseases  Prevention  Act,  1855,"  are  directed  to  be  published 
respectively  in  the  London  Gazette ;  and  such  publication  is  made 
conclusive  evidence  of  the  orders,  directions,  or  regulations  so 
published,  to  all  intents  and  purposes.^  So,  orders  in  council  for 
securing  order,  cleanliness,  ventilation,  and  health  on  board  of 

>  7  A  8  Vict.,  c  32,  §  16  ;  8  &  9  Vict,  c.  37,  §  10,  Jx. 
»  9  A  10  Vict.,  c.  38,  §  16. 

»  11  A  12  Vict,  c  45,  §  110.     Se6  12  A  13  Vict.,  c.  108. 
*  18  A  19  Vict.,  c.  118,  §§  5,  7. 
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§  1478.  Gazettes,  in  common  with  all  otlier  fiewapapers,  are 
frequently  offered  in  evidence,  with  the  view  of  fixing  an  adversary 
with  knowledge  of  certain  facts  advertised  therein;  but  here  it 
is  always  advisable,  and  sometimes  necessary,  unless  the  ease  is 
governed  by  a  special  Act  of  Parliament,  to  furnish  some  evidence, 
from  which  the  jury  may  infer  that  the  party  sought  to  be 
affected  by  the  notice  has  read  it.  This  doctrine  applies  even  to 
cases,  where  the  notice  published  in  the  Gazette  relates  to  some 
public  matter,  as,  for  instance,  the  blockade  of  a  foreign  port ;  for 
although,  as  between  nation  and  nation,  the  notification  of  a 
blockade  may,  from  the  moment  it  is  made  by  one  State  to  the 
government  of  another,  bind  all  the  subjects  of  the  latter,*  this 
rule  will  not  extend  to  suits  between  private  individuals.  There- 
fore, where  an  action  was  brought  on  a  ship  policy,  and  the 
underwriters  urged  in  defence,  that  the  voyage  was  to  a  port 
which  the  master  knew  was  blockaded,  and  that  consequently  the 
policy  was  void,  the  Court  held  that  the  jury  were  justified  in 
negativing  any  knowledge  on  the  part  of  the  master,  though  it 
appeared  that  he  was  in  this  country  some  time  after  the  publi- 
cation of  the  Gazette  in  which  the  blockade  was  notified.' 

§  1479.  The  Gazette  containing  a  ^lotice  of  dissolution  of  partner- 
ship  will,  indeed,  be  admissible  without  any  additional  proof,  as 
against  all  persons  who  have  had  no  previous  dealings  with  the 
firm;'  and  even  against  those  who  have  had  such  dealings,  it  will 

suing  forth  of  such  fiat,  or  before  the  date  and  filing  of  the  petition  for 
adjudication,  and  that  such  fiat  was  sued  forth,  or  such  petition  filed,  on  the 
day  on  which  the  same  is  stated  in  the  Gazette  to  bear  date."  §  240  also 
enacts,  that  ^*  a  copy  of  the  London  Gazette,  and  of  any  newspaper  con- 
taining any  such  advertisement,  as  is  by  this  Act  directed  or  authorised  to 
be  made  therein  respectively,  shall  be  evidence  of  any  matter  therein  con- 
tained, and  of  which  notice  is  by  this  Act  directed  or  authorised  to  be  given 
by  such  advertisement ;  and  all  proceedings  or  notices  required  by  this  Act 
to  be  inserted  in  the  London  Gazette  shall  be  marked  with  the  seal  of  the 
Court  from  which  such  proceedings  or  notices  shall  be  issued,  and  certified 
by  one  of  the  registrars  of  the  said  Court"  The  Irish  Bankrupt  and 
Insolvent  Act,  1857,  20  A;  21  Vict,  c.  60,  contains  somewhat  similar  pro- 
visions in  §§  358,  364. 

*  Neptunus,  2  Bob.  Adm  R  110,  per  Sir  W.  SooH;  Adelaide,  id.  112,  n. 

=  Harratt  v.  Wise,  9  B.  A  C.  712. 
Godfrey  r.  TumbuU,  1  Esp.  371,  per  Lord  Kenyon;  Newsome  v.  Coles, 
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evidence  for  the  plaintiff  to  establish  the  fact  of  acquittal, 
although  the  parties  are  necessarily  not  the  same  in  the  action 
as  in  the  indictment ;  *  but  it  is  no  evidence  whatever,  that  the 
defendant  was  the  prosecutor,  even  though  his  name  appear  on  the 
back  of  the  bill,'  or  of  his  malice,  or  of  want  of  probable  cause ; ' 
and  the  defendant,  notwithstanding  the  verdict,  is  still  at  liberty 
to  prove  the  plaintiff's  guilt/  So,  a  judgment  against  a  master  or 
principal  for  the  negligence  of  his  servant  or  agent,  is  conclusive 
evidence  against  the  servant  or  agent  of  the  fact,  that  the  master 
or  principal  has  been  compelled  to  pay  the  amount  of  damages 
awarded;  but  it  is  not  evidence  of  the  fact  upon  which  it  was 
founded,  namely,  the  misconduct  of  the  servant  or  agent.*  So,  a 
judgment  recovered  against  a  surety  will  be  evidence  for  him,  to 
prove  the  amount  which  he  has  been  compelled  to  pay  for  the 
principal  debtor ;  but  it  furnishes  no  proof  whatever  of  his  having 
been  legally  liable  to  pay  that  amount  through  the  principal's 
default.*  The  same  doctrine  will  apply  to  other  cases,  where  the 
party  has  a  remedy  over,  as  for  contribution,  or  the  like.'  In  an 
action  against  a  surety,  where  the  defence  was  that  the  plaintiff 
had  received  certain  moneys  from  the  principal  in  satisfaction  of 
his  damages,  it  was  held  that  the  plaintiff,  on  traversing  this 
plea,  might  put  in  evidence  a  judgment  recovered  from  him 
by  the  assignees  of  the  principal  for  tie  amount  so  received 
as  money  had  to  their  use,  not  indeed  as  conclusive  proof  that 
the  money  had  been  paid  to  him  by  the  principal  in  the  way 
of  fraudulent  preference,  but  as  showing  that  he  had  actually 
repaid  the  money  to  the  assignees,  and  as  generally  explaining 
the  transaction.' 

§  1481.  If  the  object  be  to  discredit  a  witness,  by  proving  that 


'  Ijegatt  V.  ToUervey,  14  East,  302.  ^  B.  N.  P.  14. 

^  Puroell  V.  Macnamara,  9  East,  361 ;  1  Camp.  199,  S.  C. ;  Incledon  v. 
Berry,  1  Camp.  203,  n.  a.  *  B.  N.  P.  15. 

*  Greeo  v.  New  River  Co.,  4  T.  R.  590 ;  Pritchard  r.  Hitchcock,  6  M. 
A  Gr.  165,  per  Cresswell,  J. ;  Tyler  v.  Ulmer,  12  Maas.  166,  per  Parker, 
C.  J.  «  King  V.  Norman,  4  Com.  B.  884,  898. 

^  Powell  V.  Layton,  2  N.  R  371,  per  Manafield,  C.  J.;  Kip  r.  Brigham, 
6  Johns.  168  ;  7  Johns.  168  ;  Griffin  v.  Brown,  2  Pick.  304. 

•  Pritchard  v.  Hitchcock,  6  M.  &  Gr.  151. 
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afterwards  taken  actual  possession  of  the  estate.^  Many  other 
instances  might  be  given  of  the  admissibility  of  judgments  inter 
alios,  where  the  record  is  matter  of  inducement^  or  merely  intro^ 
ductory  to  other  eyidence ;  but  those  cited  will  suffice  to  illustrate 
the  principle. 

§  1482.  Adjudications  are  sometimes  tendered  in  evidence  for 
the  purpose  of  protecting  the  magistrates  who  pronounced,  and 
the  officers  who  enforced,  them,  against  an  action  of  trespass. 
And  here  the  rule  of  law  is,  that,  provided  the  adjudication, 
when  read  in  connexion  with  the  other  proceedings,  shows,  either 
expressly  or  by  fair  and  necessary  inference,  that  the  judge  had 
jurisdiction  over  the  subject-matter,  it  will  furnish  conclusive 
evidence  of  the  truth  of  the  facts  stated  in  it,  even  if  these 
facts  are  necessary  to  give  the  judge  jurisdiction ; '  or,  perhaps,  it 
may  be  more  correctly  stated^  that  the  production  of  the  judgment 
and  of  the  proceedings  on  which  it  is  founded,  will  be  a  bar  to  all 
inquiry  respecting  the  truth  or  falsehood  of  the  facts  stated,  and 
will  conclusively  establish  the  immunity  of  the  judge.'    The  above 
doctrine,  which  is  essential  to  the  administration  of  the  law,— 
since,  without  it,  who  would  be  found  so  bold  as  to  act  as  a 
magistrate  ? — ^is  occasionally  prayed  in  aid  for  the  protection  of 
judges  of  even  courts  of  record;  because,  although  by  an  excellent 
law  of  very  great  antiquity,  no  action  will  lie  against  such  person- 
ages for  an  erroneous  judgment,  or  for  any  other  act  done  by  them 
in  the  exercise  of  their  judicial  functions,  and  within  the  genercd 
scope  of  their  jurisdiction,'' — ^yet  this  protection  does  not  extend 
to  cases,  where  the  judge,  either  wilfully,  or  under  a  mistake  not 


>  Davies  v.  Lowndes,  6  M.  <fe  Gr..4n,  520;  1  Bing.  K  C.  607;  1  M. 
ir  G.  474,  a  0. 

^  See  and  compare  Taylor  v.  Clemson,  2  Q.  C.  1031,  1032,  per  Tindal, 
O.  J.  9  delivexing  the  judgment  of  Ex.  Gh.;  Basten  v,  Carew,  3  B.  ib  C. 
652,  653,  per  Lord  Tenterden;  Brittain  v.  Einnaird,  1  B.  <&  B.  437,  per 
Dallas,  C.  J.;  442,  443,  per  Eichardaon,  J.;  Betts  v.  Bagley,  12  Pick.. 
572,  582,  per  Shaw,  C.  J. 

*  Aldridge  v.  Haines,  2  B.  <fe  Ad.  408,  per  Parke,  J. ;  1  St.  Bv.  255. 

^  GTamett  v.  Ferrand,  6  B.  &  C.  611,  625,  per  Lord  Tenterden;  9  D.  & 
R.  667,  S.  0.;  Floyd  «.  Barker,  12  Co.  24. 
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Trhich  constitutes  his  jorisdiction.  If  a  fact  decided  as  this  has 
been  might  be  questioned  in  a  civil  suit,  the  magistrate  would 
never  be  safe  in  his  jurisdiction."  ^ 

§  1484»  Again,  where  a  justice  acting  under  the  Highway  Act,' 
had  issued  an  order  for  the  removal  of  certain  timber  encumber- 
ing the  highway,  and  an  action  of  trespass  was  in  consequence 
brought  against  him  by  the  owner  of  the  timber,  it  was  held  that 
the  plaintiff  could  not  prove,  in  contradiction  to  the  order,  that 
the  place  where  the  wood  was  lying  was  no  part  of  the  highway.' 
So,  where  two  magistrates  were  sued  in  trespass  for  having 
given  the  plaintiffs  landlord  possession  of  a  farm  as  a  deserted 
farm,  under  the  Act  11  Geo.  2,  c.  19,  §  16,  the  production  of  the 
record  of  their  proceedings,  which  set  forth  the  facts  necessary  to 
give  them  jurisdiction,  and  by  which  it  appeared  that  they  had 
pursued  the  directions  of  the  statute,  was  held  to  be  a  conclusive 
answer  to  the  action,  and  the  plaintiff,  consequently,  was  not  per- 
mitted to  prove  that  the  farm,  in  point  of  fact,  was  not  deserted.* 
Many  other  cases  might  be  cited  in  support  of  the  general  propo- 
sition, that  where  (supposing  the  facts  alleged  to  be  true)  a 
ma^strate  or  other  judicial  personage  has  jurisdiction,  his  juris- 
diction, and  consequent  immunity  from  an  action,  cannot  be  made 
to  depend  upon  the  truth  or  falsehood  of  those  facts,  or  on  the 
sufficiency  or  insufficiency  of  the  evidence  adduced  for  the  purpose 
of  establishing  them.^ 

§  1485.  It  must  be  carefully  remembered,  that  this  rule  protects 

jiuHces,  only  when  acting  in  &  judicial  capacity.     Therefore,  if  an 

action  of  trespass  be  brought  against  magistrates  for  issuing  a 

warrant  of  distress  to  enforce  payment  of  a  highway-rate,  they  will 

have  no  defence,  should  the  rate  prove  invalid ;  for  although  the 

'  1  Bw  &  6.  442,  cited  by  Lord  Denman  as  an  admirable  judgment  in  R 
ft  Bolton,  1  Q.  B.  74.  -  6  &  6  Will  4,  a  60,  §  73. 

'  Mould  V.  Williams,  5  Q.  B.  469. 

^  Basten  v.  Garew,  3  B.  <k  0.  649. 

*  CSavo  V.  Motmtain,  1  M.  <fe  Gr.  267,  262,  cited  with  approbation  in 
K  V.  Bolton,  1  Q.  B.  75  ;  In  re  Clarke,  2  Q.  B.  619;  Anon.,  1  R  &  Ad, 
382 ;  R.  T.  Walker,  2  M.  &  Bob.  467,  per  Coltman,  J. ;  Gray  v.  Ckwkson, 
16  East^  13 ;  R  r.  Hickling,  7  Q.  B.  880. 
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rate  must  be  good  in  order  to  give  them  jurisdiction,  they  cannot 
judicially  decide  upon  its  validity,  and  the  consequence  is,  that 
their  wan*ant  cannot  be  any  evidence,  still  less  conclusive  evi- 
dence, of  any  fact  on  which  the  validity  of  the  rate  depends/  The 
same  doctine  applies  to  warrants  of  distress  for  borough  rates 
issued  by  the  mayor;'*  and  it  was  also  formerly  applicable  to  all 
distress  warrants,  which  had  been  granted  by  justices  for  the 
purpose  of  compelling  the  payment  of  a  poor-rate.  It  is  now, 
however,  enacted  by  §  4  of  the  Act  of  11  &  12  Vict.,  c.  44,  **that, 
where  any  poor-rate  shall  be  made,  allowed,  and  published,  and  a 
warrant  of  distress  shall  issue  against  any  person  named  and 
rated  therein,  no  action  shall  be  brought  against  the  justice  or 
justices  who  shall  have , granted  such  warrant,  by  reason  of  any 
irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such  person 
not  being  liable  to  be  rated  therein.'* 

§  1486.  In  many  cases  a  judgment  is  tendered  in  evidence,  not 
merely  to  prove  its  existence  and  its  legal  consequences,  or  to 
protect  the  party  who  pronounced  it  against  legal  proceedings,  but 
in  order  to  conclude  an  opponent  upon  the  facts  determined;  and 
for  this  purpose,  the  rules  which  govern  the  admissibility  of  the 
record  will  vary  according  to  the  nature  of  the  judgment.  Thus, 
if  it  be  $L  judgment  in  rem,  it  will  bind  all  persons  whomsoever; 
and  this  too,  perhaps,  although  it  has  not  been  pleaded;'  but  if  it 
be  a  jvdgment  inter  partes,  it  will,  in  general,  bind  only  parties 
and  privies  thereto;^  and  even  as  against  them,  it  will  not,  as  it 
seems,  be  regarded  as  absolutely  conclusive  evidence,  unless  it  be 
specially  pleaded  by  way  of  estoppel.* 


*  Mould  r.  Williams,  5  Q.  B.  476,  per  Lord  Denman ;  Weaver  v.  Price, 
3  B.  &  Ad.  409;  Morrell  v.  Martin,  3  M.  <&  Gr.  593,  per  Tindal,  C.  J.; 
Lord  Amherst  v.  Lord  Somers,  2  T.  R.  372;  Nichols  v.  Walker,  Gro.  Car.  394. 

^  Feniley  v.  Worthington,  IM.  t.  Gr.  491.  See  Newbould  v.  Ooltman, 
6  Ex.  R  189. 

'  See  2  Smith's  Lead.  Cas.  448 ;  Hannaford  v.  Htinn,  2  C.  <&  P.  165,  per 
Abbott,  0.  J. ;  Magrath  v.  Hardy,  4  Bing.  N.  C.  796,  per  Tindal,  0.  J. 

^  2  Smith's  Lead  Cas.  439,  441. 

*  Ante,  §  78;  poet,  §  1497.     Li*  America  the  weight  of  authority  is  in 


♦  Gr.  Ev.  §  531,  and  note. 
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§  1487.  A  judgment  in  rem  has  been  defined  by  an  able  writer 
to  be  '*  an  adjudication  pronounced,  as  its  name  indeed  denotes, 


faTour  of  the  concluBiveness  of  a  judgmeDt,  when  given  in  evidence,  although 
not  pleaded  by  way  of  estoppeL     Kilheffer  v.  Herr,  17  Serg.  &  R.  325,  326 ; 
Shafer  v.  Stonebraker,  4  Gill  <fe  J.  345 ;  Cist  v.  Zeigler,  16  Serg.  <fe  R,  282 ; 
Bettsr.  Starr,  5  Conn.  550,  563 ;  Preston  v.  Harvey,  2  H.  <fe  Mnn.  65 ;  Estill 
V.  Tanl,  2  Yerg.  467,  471 ;  Lawrence  «.  Hunt,  10  Wend.  83,  84 ;  Marsh  v. 
Pier,  4  Bawle,  288,  289.    In  this  last  case  the  point  was  briefly  but  forcibly 
azgued  by  Kennedy,  J.,  in  the  following  terms :  /'  The  propriety  of  those 
decisions,  which  have  admitted  a  judgment  in  a  former  suit  to  be  given  in 
evidence  to  the  jury,  on  the  trial  of  a  second  suit  for  the  same  cause,  between 
the  same  parties  or  those  claiming  imder  them,  but  at  the  same  time  have 
held  that  the  jury  were  not  absolutely  bound  by  such  judgment,  because  it 
was  not  pleaded,  may  well  be  questioned.     The  maxim,  Nemo  debet  bis 
vezari,  si  constet  curias  quod  sit  pro  un4  et  eddem  causd,  being  considered, 
as  doubtless  ^it  was,  established  for  the  protection  and  benefit  of  the  party,  he 
may  therefore  waive  it ;  and  unquestionably,  so  far  as  he  is  individually  con- 
cerned, there  can  be  no  rational  objection  to  his  doing  so.     But  then  it  ought 
to  be  recollected,  that  the  community  has  also  an  equal  interest  and  concern 
in  the  matter,  on  account  of  its  peace  and  quiet,  'nvhich  ought  not  to  be  dis- 
turbed at  the  will  and  pleasure  of   eveiy  individual,  in  order  to  gratify 
vindictive  and  litigious  feelings.       Hence,  it  would  seem  to  follow,  that 
wherever,  on  the  trial  of  a  cause,  from  the  state  of  the  pleadings  in  it,  the 
record  of  a  judgment  rendered  by  a  competent  tribunal  upon  the  merits  in 
a  former  action  for  the  same  cause,  between  the  same  parties  or  those  claim- 
ing under  them,  is  properly  given  in  evidence  to  the  jury,  it  ought  to  be 
considered  conclusively  binding  on  both  Court  and  jury,  and  to  preclude  all 
further  inquiry  in  the  cause ;  otherwise  the  rule  or  maxim,  Expedit  reipublicse 
ut  sit  finis  litium,  which  is  as  old  as  the  law  itself,  and  a  part  of  it,  will  be 
exploded  and  entirely  disregarded.     But  if  it  be  part  of  our  law,  as  seems 
to  be  admitted  by  all  that  it  is,  it  appears  to  me  that  the  Court  and  jury  are 
dearly  bound  by  it,  and  not  at  liberty  to  find  against  such  former  judgment 
A  contrary  doctrine,  as  it  seems  to  me,  subjects  the  public  peace  and  quiet 
to  the  will  or  neglect  of  individuals,  and  prefers  the  gratification  of  a  litigious 
disposition  on  the  part  of  suitors  to  the  preservation  of  the  public  tranquil- 
lity and  happiness.     The  result,  among  other  things,  would  be,  that  the 
tribunals  of  the  state  would  be  bound  to  give  their  time  and  attention  to  the 
trial  of  new  actions  for  the  same  causes,  tried  once  or  oftener  in  former 
actions  between  the  same  parties  or  privies,  without  any  limitation  other 
than  the  will  of  the  parties  Htigant,  to  the  great  delay  and  injury,  if  not 
exclusion  occasionally,  of   other   causes,  which  never  have  passed  in  rem 
judicatam*     The  effect  of  a  judgment  of  a  Court,  having  jurisdiction  over  the 
subject-matter  of  controversy  between  the  parties,  even  as  an  estoppel,  is  very 
different  from  an  estoppel  arising  from  the  act  of  the  party  himself,  in  making 
a  deed  of  indenture,  &a,  which  may,  or  may  not,  be  enforced  at  the  election 
of  the  other  party ;  because,  whatever  the  parties  have  done  by  compact,  they 
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depend  in  great  measure  upon  the  statute  law ;  ^  or  to  inquisitions 
in  lunacy,  inquisitions  post  mortem,  or  other  inquisitions,  which 
though  regarded  as  judgments  in  rem,  so  far  as  to  be  admissible 
evidence  of  the  facts  determined  against  all  mankind,  are,  for  some 
miexplained  reason,  considered  as  not  conclusive  evidence.*  Thus, 
it  has  been  repeatedly  ruled,  that  an  inquisition  in  lunacy,'  though 
admissible  against  strangers,  is  not  conclusive  proof  of  what  was 
the  state  of  mind  of  the  supposed  lunatic  at  the  time  of  the 
inquiry;*  and  the  same  rule  has  been  applied  to  most  other 
inquisitions.^ 

§  1488.  Though,  for  the  reasons  just  given,  Mr.  Smith's  defi- 
nition of  a  judgment  in  rem  cannot  be  regarded  as  perfect,  yet  it 
would  be  extremely  difficult,  if  not  impossible,  to  enunciate  any 
other,  which  would  be  open  to  fewer  objections.  Without,  there- 
fore, attempting  a  task,  which  a  long  series  of  unsystematic 
decisions  would  render  hopeless,  it  may  be  deemed  sufficient  for 
all  practical  purposes,  to  furnish  a  tolerably  correct  list  of  those 
adjudications  which  are  unquestionably  regarded  as  ^tk^m^nto  in 
rem.    This  list  will  be  found  to  contain  judgments  of  condem* 

1  See  post,  §§  1556— 1559. 

*  The  Iriah  Society  f>.  Bp.  of  Deny,  12  CL  &  Flu.  666. 
»  See  5  &  6  Vict,  c.  84;  8  ifc  9  Vict.,  c.  100,  §  2  ;  and  16  &  17  Vict., 
o.  70,  $  38,  et  seq. 

'*  Fatdder  v.  SiUc,  3  Camp.  126,  per  Lord  Ellenborough ;  Dane  v,  Kirk- 
wall, 8  0.  <k  P.  683,  per  Patteson,  J. ;  Frank  v.  Frank,  2  M.  <b  Bob.  315, 
316,  n. ;  Sargeson  v.  Sealy,  2  Atk.  412 ;  Bannatyne  v.  Bannatyne,  2  Roberts. 
£a  R  475 — 477 ;  Hume  v.  Burton,  1  Bidg.  App.  Cas.  204  ;  Den  v,  Clark, 
6  Halst.  217  ;  Hart  v.  Deamer,  6  Wend.  497. 

*  Stokes  V,  Davres,  4  Mason,  268,  per  Story,  J.     In  Jones  v.  White,  1 

Stra.   68,  tlie  Oonrt  was  divided  upon  the  question,  whether  a  coroner's 

inquest,  finding  a  person  who  had  destroyed  himself  lunatic,  was  admissible 

at  all  as  evidence  of  his  insanity  on  an  issne  on  that  fact.     An  inquisition 

by  a  aherifTs  jury,  taken  prior  to  the  Interpleader  Act,  1^2  WilL  4, 

c.  58,  for  the  purpose  of  ascertaining  to  whom  goods  seized  under  a  fi.  fa. 

belonged,  has  been  held  to  be  wholly  inadmissible,  as  not  being  an  inqui< 

siiion  Tmder  the  Queen's  writ,  but  merely  a  proceeding  by  the  sheriff  of  his 

own  authority.     Glossop  v.  Pole,  3  M.  &  SeL  175  ;  Latkow  v.  Eamer,  2 

H.  BL  437.     See  Chapman  v,  Monmouthshire  RaiL  &  Can.  Oo.,  2  H.  &N. 

267  ;  and  R  v.  London  &  North- West  Bail  Co.  3  E.  <b  B.  443,  as  to  the 

effect   of  an  inquisition  before  a  sheriff's  jury  under  §  68  of  the  Lands 

Clanaem  Consol.  Act,  1845,  8  dp  9  Yict.,  c.  18. 
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or  confirmed  by  a  Court  of  Quarter  Sessions  on  appeal ;  * — orders 
of  justices  for  dividing  roads  under  the  Act  of  34  Geo.  3,  c.  64 ;  * 
— and  perhaps  sentences  of  courts-martial.^ 

§  1489.  These  judgments  so  far  furnish  conclusive  evidence  of 
the  points  they  decide,  not  only  against  the  parties  who  were  the 
actual  litigants  in  the  cause,  but  against  all  others,  that,  unless  it 
can  be  shown,  either  that  the  Court  had  no  jurisdiction,^  or  that 
the  judgment  was  obtained  by  fraud  or  collusion,*  no  evidence  can 
be  admitted,  at  least  in  any  civil  cause,^  for  the  purpose  of  dis- 
proving  the  facts  adjudicated.  This  rule  appears  to  rest,  partly 
upon  the  ground,  that  in  most  of  the  above  cases  every  one  who 
con  possibly  be  affected  by  the  decision  is  entitled,  if  he  think 
fit,  to  appear  and  assert  his  own  rights,  by  becoming  an  actual 
party  to  the  proceedings;'  partly,  upon  the  ground,  that  judg- 
ments in  rem  not  merely  declare  the  atatus  of  the  subject-matter 
adjudicated  upon,  but,  ipsofacto^  render  it  such  as  they  declare 
it  to  be,"  and  partly,  if  not  principally,  upon  the  broad  ground  of 
public  policy,  it  being  essential  to  the  peace  of  society,  that  the 
social  relations  of  every  member  of  the  community  should  not  be 
left  doubtful ;  but,  that  after  having  been  clearly  defined  by  one 
solemn  adjudication,  they  should  conclusively  be  set  at  rest. 

§  1490.  Though  a  judgment  in  rem  is  thus  binding  upon  all  the 
world  as  to  the  precise  point  directly  decided,  and  consequently 
the  decision  cannot  be  impeached  in  the  same  or  another  court,  by 

'  R.  V.  Wick  St  Lawrence,  5  B.  <k  Ad.  633,  per  Lord  Denman. 
»  R  V.  Hidding,  7  Q.  B.  880. 

'  2  Smith's  Lead.  Gas.  447.  See  R  v.  Suddis,  1  East,  306  ;  Hannaford 
If.  Hunn,  2  C.  &  P.  148  ;  Grant  v.  Gould,  2  H.  BL  100. 

*  Post,  §  1523,  et  seq. 

*  IL  V.  Duchess  of  Kingston,  20  How.  St.  Tr.  544 ;  2  Smith's  Lead.  Gas. 
431,  432,  &  C.     See  post,  §  1622. 

*  As  to  effect  of  judgments  in  rem  in  criminal  trials,  see  post,  §  1493. 

^  1  St.  Et.  286.  This  is  not  an  essential  foundation  for  the  rule,  as  it 
has  been  held  that  a  sentence  of  nullity  of  marriage  wiQ  be  binding  upon, 
and  have  the  effect  of  bastardising,  a  child  of  the  parties,  who  at  the  time 
when  the  sentence  was  pronounced  was  en  ventre  sa  m^re.  Perry  v,  Med- 
dowcroft,  10  Beav.  122. 

*"  2  faith's  Lead.  Gas.  439,  440. 
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vbere  it  appears  on  the  face  of  the  proceedings  in  rem  that  the^ 
fact  on  which  the  principal  point  depended,  was  itself  put 
direcUy  in  issue,  and  was  actually  decided  by  the  Court.  Here,  if 
this  fact  be  again  controverted  between  the  same  pa/rtieSy  x>t 
persons  claiming  under  them,  whether  in  the  same  or  in  a 
different  court,  the  judgment  in  rem  will  be  conclusive  upon  the 
question.  For  instance,  if ,  in  a  suit  for  administration,  the  sole 
que3tion  be,  which  of  two  parties  is  next  of  kin  to  the  intestate, 
the  sentence  of  the  Court  of  Probate,  declaring,  '^  that,  as  far  as 
appears  by  the  evidence,  the  defendant  has  proved  himself  next 
of  kin,"  and  that  administration  be  granted  to  him  as  such, 
wiU  be  conclusive  evidence  of  the  relative  relationship  of  the 
parties  in  a  subsequent  suit  between  them  for  distribution, 
instituted  in  the  Court  of  Chancery.*  The  judgment  in  such  a 
case  would  be  equally  conclusive  on  the  parties,  if  the  question  of 
kindred  had  been  determined  by  the  Court,  not  as  a  matter  of 
fiict,  but  as  a  point  of  law.'  So,  where  on  appeal  against  an  order 
of  justices  removing  three  paupers  as  the  children  of  A.  and  B., 
the  respondents  relied  upon  a  confirmed  order  for  the  removal  of 
'^  A.  and  his  wife  B."  from  the  respondent  to  the  appellant  parish, 
it  was  held,  that  the  appellants  were  conclusively  estopped  by  this 
order,  from  showing  that  the  children  were  illegitimate,  in  con- 
sequence of  A.  having  committed  bigamy  in  marrying  B.'  Indeed, 
it  has  been  laid  down  broadly,  with  respect  to  orders  of  removal 
nnappealed  against,  or  confirmed  on  appeal,  that  they  are  not 
only  evidence,  but  conclusive,  as  to  all  the /oo^s  mentioned  in  them, 
and  which  are  necessary  steps  to  the  decision.^ 

§  1492.  In  the  case  of  R.  v.  Wye,*  a  curious  question  arose,  in 
coiisequence  of  two  conflicting  judgments  in  rem  having  been 
pronounced.    A  pauper  and  his  wife  and  their  six  children  were 

>  BaxTB  f .  Jackson,  1  PhilL  Ch.  B.  582,  587,  588,  per  Lord  Lyndhurst ; 
Bonchier  v,  Taylor,  4  Brown,  P.  0.  708  ;  Harg.  Law  Tracts,  473,  S.  C. 

'  Thomas  v.  Kettericlie,  1  Yes.  Sen.  333,  per  Lord  Hardwicke,  recognised 
by  liord  Lyndhurst  in  Barrs  v.  Jackson,  1  Phill.  CL  B.  587. 

»  R.  r.  Woodchester,  Burr.  S.  C.  191  ;  2  Stra.  1172,  S.  0.  ;  R.  v.  St. 
Mary,  Lambeth,  6  T.  B.  615. 

^  'Bi,  V,  Wye,  7  A.  <fc  R  770,  per  Lord  Denman  ;  B  v.  Hartington  Middle 
Qaarter,  4  E.  &  B.  780.  '  7  A.  ds  £.  761. 

4    R 
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than  a  conflict  of  decisions  between  different  courts ;  and  that  if 
judgments  in  rem  are  not  regarded  as  binding  upon  all  courts 
alike,  the  most  startling  anomalies  may  occur. 

§  1494.  The  authorities  reported  in  the  books  throw  little  light 
upon  the  subject.  R.  v.  Buttery*  is  sometimes  cited  as  confirming 
the  opinion  of  the  judges  in  the  Duchess  of  Kingston's  case^  but 
in  fact  it  lends  little  if  any  support  to  that  opinion ;  for  the  only 
point  there  determined  was,  that,  if  a  party  be  indicted  for  forging 
a  will,  the  mere  production  of  the  probate  is  not  conclusive  evidence 
of  its  validity ;  a  doctrine  which  is  unquestionably  sound  law,  but 
which,  as  before  stated,'  would  apply  equally  to  a  civil  action,  pro- 
vided the  object  was  not  to  dispute  the  title  of  the  executor.  On 
the  otlier  hand,  where  the  inhabitants  of  a  parish  were  indicted 
for  not  repairing  a  road,  and  an  order  of  justices  for  dividing  the 
road  was  put  in  on  behalf  of  the  prosecution,  the  Court  held,  that, 
as  this  order  pursued  the  form  given  by  the  Act  of  34  Oeo.  3, 
c.  64,  it  was  conclusive  of  the  liability  of  the  defendants  to  repair 
the  portion  of  the  road  allotted  to  them,  and  they  were  con- 
sequently not  allowed  to  prove  that,  in  fact,  no  part  of  the  road 
ever  was  within  their  parish.'  This  case,  however,  is  one  of  little 
authority  on  the  present  question,  since  it  was  determined,  with- 
out any  reference  to  the  fact  of  its  being  an  indictment,  as  coming 
within  the  principle  of  Brittain  v.  Kinnaird.*  It  may  be  added, 
that  in  B.  v.  Orundon,'  which  was  an  indictment  for  an  assault 
upon  an  undergraduate  of  Queen's  College,  Cambridge,  in  turning 
him  out  of  the  college  garden,  the  production  of  a  sentence  of 
expulsion  was  held  to  constitute  a  conclusive  defence. 

§  1495.  Judgments  inter  partes,  or,  as  they  are  sometimes 
called,  judgments  in  personam,  are  not,  with  one  exception, 
admissible  either  for  or  against  strangers  in  proof  of  the  facts 
adjudicated.  They  are  not  admissible  against  them,  because  it  is 
an  obvious  principle  of  justice,  that  no  man  ought  to  be  bound  by 
proceedings  to  which  he  was  a  stranger,  and  over  the  conduct  of 

^  R  <klt.  342,  cited  ante,  §  1490.  '  Ante,  §  1490. 

R  V.  Hickling,  7  Q.  B.  880. 

1  B.  &  B.  432.  *  1  Cowp.  315. 

4b3 
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against  pariiea  or  privieSy  where  the  same  subject-matter  is  a 
second  time  in  controversy  between  the  same  persons  or  parties 
claiming  under  them.*  Probably,  indeed,  it  will  not  be  regarded 
as  quite  conclusive  of  the  rights  in  dispute,  unless  it  be  pleaded 
as  matter  of  estoppel;'  but  certainly  it  will  furnish  highly  cogent 
evidence,  which  cannot  be  disregarded  by  a  jury,  excepting  upon 
good  and  substantial  grounds.'  The  conclusive  effect  of  judg- 
ments respecting  the  same  cause  of  action,  and  between  the  same 
parties,  rests  upon  the  just  and  expedient  axiom,  that  it  is  for  the 
interest  of  the  community  that  a  limit  should  be  opposed  to  the 
continuance  of  litigation,  and  that  the  same  cause  of  action 
should  not  be  brought  twice  to  a  final  determination. 

§  1498.    Under  the  term  parties  in  this  connexion,  the  law 
includes  aU  those  who  are  individually  named  in  the  record,  and 
who  are  consequently  entitled  to  prosecute  or  defend  the  cause, 
to  adduce  testimony,  to  cross-examine  witnesses  called  on  the 
other  side,  and  to  appeal  from  the  judgment,  should  an  appeal 
be  allowable  by  law.*    Even  a  party  who  had  been  sued  as  the 
public  officer  of  a  bank,  has  been  held  in  Ireland  to  be  amenable 
to  this  rule,  though  it  was  urged  in  his  favour  that  the  judgment 
relied  on  had  been  obtained  against  him  en  autre  droit.'    How- 
ever, a  prochein  amy  is  not  such  a  party,  being  considered  simply 
as  a  person  appointed  by  the  Court  to  look  after  the  interests  of 
the  infant,  and  to  manage  the  suit  for  him ;'  but  the  infant  him- 
self is  a  party,  and  wiU,  consequently,  be  bound  by  the  judgment 
in  any  action  brought  in  his  name  by  his  prochein  amy  duly 
appointed,  even  though  the  suit  may  have  been  instituted  and 
conducted  without  his  authority  or  knowledge.*    Neither  will  the 
law,  in  such  a  case,  recognise  any  distinction  between  infants  of 


'  I>tiche88  of  Kingston's  case,  20  How.  St.  Tr.  538  ;  B.  N.  P.  232 ; 
Feners  v.  Arden,  6  Rep.  7  ;  Cro.  Eliz.  668,  S.  C. 

*  Ante,  §§  78,  1486  ;  Joly  r.  Swift,  11  Ir.  Eq.  R.  410 ;  Nowlan  v. 
Gibeon,  12  Jr.  Law  R  5,  8—12,  per  Pigot,  C.  B. 

'  Outram  v.  Morewood,  3  East,  365,  per  Lord  EUenborougb ;  It  o. 
Blakexnore,  2  Den.  410. 

^  Ihichess  of  Kingston's  case,  20  How.  St.  Tr.  538,  n.  ;  2  Smith's  Lead. 
Om.  426,  a  0.  *  Spencer  v.  Thompson,  6  Ir.  L.  R,  N.  S.,  537,  566. 

*  Sinclair  v.  Sinclair,  13  M.  &  W.  640. 
7  Moigan  V.  Tbome,  7  M.  <fe  W.  400. 


CHAP.  IV.]     JUDGMENTS  ADMISSIBLE  FOR  OR  AGAINST  PARTIES.      1351 

The  judge  at  Nisi  Prius,  considering  Cotton  as  the  real  defendant 
in  both  actions,  held  the  record  to  be  conclosive,  and  directed 
the  jury  to  find  for  the  plaintiff,  which  they  did.  A  new  trial 
was,  however,  subsequently  granted,  the  Court  intimating  that 
the  record,  though  admissible  evidence,  was  not  conclusive.  As 
no  reasons  are  given  for  this  opinion,  the  case  would  be  one  of 
little  authority,  even  had  it  never  been  questioned ;  but  its  value 
becomes  much  less,  when  we  find  Lord  Ellenborough,  in  his 
well-considered  judgment  in  Outram  v,  Morewood,*  expressing 
his  astonishment  that  an  estoppel  in  such  a  case  could  ever  have 
been  supposed  possible ;  and  then,  in  the  shape  of  a  doubt, 
intimating  a  tolerably  clear  opinion  that  the  record  was  whoUy 
inadmissible,  as  the  defendant  was  no  party  to  the  former 
action. 

§  1500.  However,  thus  much  has  been  established,  that,  under 
the  old  law  relative  to  actions  of  ejectment,  the  lessor  of  the 
plaintiff  and  the  tenant  in  possession  must  be  regarded  as  the 
real  parties ;  and  consequently,  any  judgment  in  such  an  action, 
whether  upon  verdict,  or  by  default  against  the  casual  ejector,  is 
cogent,  if  not  conclusive,  evidence  in  any  subsequent  action 
between  the  same  parties  respecting  the  same  property,  whether 
in  ejectment  or  for  mesne  profits.'  So,  the  landlord,  or  other 
person,  in  whose  right  a  defendant  in  replevin  has  made  cogni- 
zance, has  been  held  to  be  a  party  to  that  suit;'  and  it  would 
certainly  be  convenient  and  reasonable  if  the  rule,  in  conformity 
with  that  which  governs  admissions,^  were  extended  to  all  persons 
who  were  8ubstantialJy  parties  to  the  former  action.  Indeed,  it  is 
highly  probable,  notwithstanding  the  absence  of  direct  authority, 
that  the  Courts  would  now  determine  in  favour  of  such  extension, 
and  the  more  so,  as  beyond  all  doubt,  the  rule  applies  to  every 

'  3  East,  366.     See  Oaae  v.  Beeve,  14  Johns.  81,  82. 

'  Doe  V.  Huddart,  2  0.  M.  &  B.  316 ;  5  Tyr.  846,  S.  C.  ;  Doe  v.  Seaion, 
2  0.  M.  <k  R.  728,  732  ;  Wright  v.  Doed.  Tatham,  1  A  &E.  19  ;  B.  N.  P. 
232  ;  Doe  V.  Wellsman,  2  Ex.  B.  368  ;  6  Dowl.  &  L.  179,  S.  C.  ;  Armstrong 
V.  Norton,  2  Ir.  Law.  R  96 ;  Aslin  v.  Parkin,  2  Burr.  665 ;  Nowlan  v.  Gibson' 
12  Ir.  Law  B.  5,  10—14  ;  Litchfield  v.  Beady,  5  Ex.  B.  939  ;  Matthew  v. 
Osbome,  13  Com.  B.  919  ;  Doe  v.  Challis,  17  Q.  B.  166.     See  post,  §  1508. 

>  Hanoook  v.  Welsh,  1  Stark.  R  347.  *  Ante,  §  686. 
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t 

§  1502.  Where  a  man  brought  an  action  against  several  persons 
for  diverting  water  from  his  works,  and  had  judgment ;  and  after- 
wards he  and  another  sued  the  same  defendants  for  a  similar 
injury  to  the  same  works ;  the  former  judgment  was  held  to  be 
cogent  evidence  for  the  plaintiffs,  their  privity  in  estate  with  the 
former  plaintiff  being  presumed  by  the  Court  from  the  fact  that 
they  were  in  possession  of  the  property.*  In  that  case, — which 
was  decided  before  parties  to  the  record  were  rendered  competent 
to  testify, — it  was  objected  to  the  admissibility  of  the  judgment, 
that  one  of  the  plaintiffs  had  himself  been  a  witness  for  the  other 
in  the  former  suit,  when  he  was  disinterested ;  but  the  Court  over- 
ruled the  objection,  giving  the  following  sensible  reason  for  their 
decision  : — *'  The  case  being  brought  within  the  general  rule,  that  a 
verdict  on  the  matter  in  issue  is  evidence  for  or  against  parties 
and  privies,  no  exception  can  be  allowed  in  the  particular  action, 
on  the  ground  that  a  circumstance  occurs  in  it,  which  forms  one 
of  the  reasons  why  verdicts  between  different  parties  are  held  to 
be  inadmissible ;  any  more  than  the  absence  of  all  such  circum- 
stances in  a  particular  case,  would  be  allowed  to  form  an  excep- 
tion to  the  general  rule,  that  verdicts  between  other  parties 
cannot  be  received.  It  is  much  wiser  and  more  convenient  for 
the  administration  of  justice,  to  abide  as  much  as  possible  by 
general  rules." ' 

§  1503.  In  all  the  instances  of  privity  above  given,  the  privy 
has  claimed,  or  been  liable,  under  or  thratLgh  the  original  party; 
but  the  same  rules  of  law  apply,  where  two  or  more  persons  are 
subject  to  B.  joint  or  concurrent  liability.  For  instance,  if  one  be 
sued  alone  upon  a  joint  note,  debt,  or  tort,  and  he  waive  his  plea 
in  abatement,  the  judgment  against  him,  even  without  satisfaction, 
may  be  pleaded  and  proved  in  bar  of  a  second  suit  for  the  same 
cause  of  action,  whether  it  be  brought  against  the  other  debtor  or 
wrong-doer,  or  against  the  joint  debtors  or  wrong-doers ;  because 
in  these  cases,  the  original  cause  of  action  has  been  changed  into 
matter  of  record,  which  is  of  a  higher  nature,  and  the  inferior 

'  Blakemore  v.  GlamorganBhize  Can.  Co.,  2  C.  M.  &  R  133, 139  ;  Stmtt 
«.  BoTingdon,  5  Esp.  58,  59,  per  Lord  EUenborough. 
=  2  C.  M.  ds  R  139,  per  Parke,  B. 
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estoppel,  should  any  sabsequent  action  be  brought  agunst  him 
by  the  defendant  in  such  suit,  for  the  moneys  paid  by  him  to  the 
defendant's  creditor  under  the  process  of  the  Tolzee  or  Mayor's 
Court ;  *  and  this,  too,  whether  the  debt  sued  for  in  such  Court 
accrued  within  its  jurisdiction  or  not.'  So  any  payment  made  by, 
or  execution  levied  upon,  a  garnishee  under  any  proceeding 
for  the  attachment  of  debts  owing  or  accruing  from  him  to  a 
judgment  debtor,  is  rendered,  by  the  Common  Law  Procedure 
Act  of  1854,  a  valid  discharge  to  the  garnishee  as  against  the 
judgment  debtor,  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside  or  the  judgment  reversed.' 

§  1505.  In  conformity  with  the  rule,  which  rejects  judgments 
inter  partes  as  evidence  either  for  or  against  strangers  to  prove 
the  facts  adjudicated,  it  has  been  determined  that  a  judgment  in 
a  criminal  prosecution, — unless  admissible  as  evidence  in  the 
nature  of  reputation,^ — cannot  be  received  in  a  civil  action,  to 
establish  the  truth  of  the  facts,  on  which  it  was  rendered ; '  and 
that  a  judgment  in  a  civil  action,  or  an  award,*  cannot  be  given  in 
evidence  for  such  a  purpose  in  a  criminal  prosecution.^  So,  the 
record  of  the  conviction  of  a  principal  cannot  be  received  as  any 


^  Magrath  v.  Hardy,  4  Bing.  N.  C.  782  ;  Webb  v,  Hurrell,  4  Com.  R 
287  ;  Huzham  v.  Smith,  2  Camp.  19,  per  Lord  Ellenborougb ;  Crosby  «. 
Heiherington,  4  M.  ib  6r.  933  ;  M'Daniel  v.  Hughes,  3  East.  367  ;  Philips 
V.  Hunter,  2  H.  BL  402,  410  ;  Hull  r.  Blake,  13  Mass.  153  ;  Holmes  v. 
Remsen,  20  Johns.  229.  ^  Westoby  v.  Day,  2  E.  &  B.  605. 

3  17  &  18  Yici,  c.  125,  §§  60—67,  and  espedaUy  §  65.  See  also  19  <& 
20  Vict.,  c.  102,  §§  63 — 69,  for  corresponding  clauses  relative  to  Ireland. 

^  See  Petrie  v.  Nuttall,  11  Ex.  B.  569  ;  ante,  §  559. 

^  Smith  V.  Bummens,  1  Camp.  9 ;  Hathaway  v.  Barrow,  id.  151  ;  both 
which  cases  are  explained  by  Parke,  B.,  in  2  C.  M.  &  R  139  ;  Justice  v. 
Gosling,  12  Com.  B.  39  ;  Jones  v.  White,  1  Stra.  68,  per  Eyre  and  Pratt, 
Js.  ;  B.  N.  P.  233  ;  Hillyard  v.  Grantham,  cited  by  Lord  Hardwicke  in 
Brownsword  v.  Edwards,  2  Yes.  Sen.  246  ;  Gibson  v.  M'Carty,  Caa.  temp. 
Hardw.  311 ;  Helsham  v.  Blackwood,  11  Com.  B.  Ill ;  Wilkinson  v.  Gordon, 
2  Add  152,  per  Sir  Jn.  Nicholl ;  Jameson  v.  Leitch,  Milw.  EccL  Ir.  R  temp. 
Baddiffe,  690.  The  Fraudulent  Trustee  Act  of  1857,  20  &  21  Yict., 
c.  54,  expressly  enacts,  in  §  12,  that  ''no  oonyiction  of  any  offender  against 
that  Act  shall  be  reoeiyed  in  evidence  in  any  action  at  law  or  suit  in  equity, 
against  him."  ^  B.  v,  Fontaine  Moreau,  11  Q.  B.  1028. 

7  See  R  V.  Duchess  of  Kingston,  20  How.  St.  Tr.  471,  485  ;  Acta  facta 
in  cau8&  ciyili  non  probant  in  causA  criminalL     Masc.  de  Prob.  ConcL  34. 
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the  owner,  in  a  subsequent  action  brought  by  him  against  the 
carrier,  as  amounting  to  a  confession  in  a  court  of  record,  that  he 
had  had  the  plaintiff's  goods.'  So,  a  record  of  judgment  in  a 
criminal  case,  upon  a  plea  of  guilty ^  is  admissible  in  a  civil  action 
against  the  party,  as  a  solemn  judicial  confession  of  the  fact.' 

§  1507.  In  order  that  a  judgment  should  bind  parties  and 
privies,  it  must  have  directly  decided  the  paint  which  is  in  issue  in 
the  second  suit;*  and  therefore,  whenever  it  is  pleaded  by  way  of 
estoppel,  or  is  offered  in  evidence,  the  opposite  party  is  always  at 
hberty  to  deny  on  the  record,  or  at  the  trial,  that  it  has  settled 
the  rights  of  the  parties  as  to  the  same  cause  of  action,  which  is 
now  in  controversy;  and  the  question  of  identity  thus  raised, 
must  be  determined  by  the  jury  upon  the  evidence  adduced.  The 
due  determination  of  this  question  will  require  a  careful  examina- 
tion of  the  issues  raised  in  the  two  actions;  for  while,  on  the  one 
hand,  it  is  not  necessary  that  the  actions  should  be  in  the  same 
form,  provided  the  facts  in  issue  are  really  the  same;  so,  on  the 
other,  it  is  not  sufficient  that  the  writs  should  be  identical,  if  the 
issues  raised  by  the  pleadings  are  different. 

§  1508.*  For  instance,  if  one  wrongfully  take  another's  horse  and 
sell  him,  applying  the  money  to  his  own  use,  a  recovery  in  trespass, 
in  an  action  by  the  owner  for  the  taking,  would  be  a  bar  to  a  subse- 
quent action  of  assumpsit  for  the  money  received,  or  for  the  price, 
the  cause  of  action  being  proved  to  be  the  same.*  So,  if  two  wrong- 
doers were  jointly  to  convert  goods  to  their  own  use  by  selling 

"  TQey  v.  Cowling,  1  Lord  Raym.  744,  per  Holt,  0.  J. ;  B.  N.  P.  243, 
a  C.  ;  Robison  v.  Swett,  3  Greenl.  316. 

^  Adoil,  per  Wood,  B.,  cited  2  Ph.  Ev.  25  ;  R  v.  Fontaine  Moreau,  11 
Q>  B.  1033,  per  Lord  Denman  ;  Bradley  v.  Bradley,  2  Fairfl  367. 

*  Ricardo  v.  Garcias,  12  CL  <k  Fin.  368  ;  Bainbrigge  v.  Baddeley,  2 
PhilL   705,  709,  710 ;  Toulmin  v.  Copland,  id.  711. 

*  Gx.  Ey.,  §  532,  aa  to  first  five  lines. 

^17  Pick.  13,  per  Putnam,  J.  ;  Toung  v<  Black,  7  Cranch,  565  ;  liver- 
more  «•  HerscheU,  3  Pick.  33.  Whether  parol  evidence  would  be  admis- 
lible  in  auch  case  to  prove  that  the  damages  awarded  in  trespass  were  given 
merely  for  the  tortious  taking,  without  including  the  value  of  the  goods, 
to  which  no  evidence  had  been  ojQfered  ;  gtusre,  and  see  Loomis  v.  Green, 
7  OreenL  386. 
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trover  might  have  been  given  on  the  express  ground,  that  the 
defendant  had  sold  the  goods  in  question  on  the  authority  of  the 
plaintiff.'  Again,  if  an  action  on  the  case  were  brought  for 
obstructing  a  watercourse,  and  the  plaintiff  were  to  obtain  a 
verdict  on  the  mere  plea  of  not  guilty,  this  would  not  preclude 
the  defendant  from  disputing  the  plaintiff's  right  to  the  water- 
coursCj  should  he  bring  a  second  action  against  the  defendant  for 
a  subsequent  obstruction.'  So,  if  to  an  action  for  trespassing 
on  a  close,  whether  described  by  abuttals  or  name,  the  defendant 
plead  liberum  tenementum,  and  obtain  a  verdict,  this  record  will 
not,  of  itself,  estop  the  plaintiff  from  bringing  a  second  action 
for  a  trespass  committed  on  the  same  close ;  for,  as  the  defend- 
ant, to  support  this  plea,  need  not  prove  his  title  to  the  whole 
close,  but  may  rest  satisfied  with  showing  that  the  part  of  the  close 
on  which  the  trespass  was  committed  belongs  to  him,  it  follows 
that  the  only  effect  of  the  record  in  a  subsequent  action  between 
the  same  parties,  or  those  claiming  under  them,  will  be  to  prove, 
that  some  part  of  the  close  is  the  defendant's  property;  and 
this  will  not  bar  the  plaintiff's  right,  unless  it  can  be  further 
shown,  that  the  trespasses  in  the  two  actions  were  committed  in 

the  same  part.' 

I 

§  1510.  It  matters  not  in  regard  to  the  conclusive  effect  of  a 
judgment,  whether  the  plaintiff  in  the  second  action  was  the 
plaintiff  or  defendant  in  the  first,  provided  the  point  in  diepute  be 
the  same  in  both  suits;  Therefore,  if  an  action  be  brought  for 
goods  sold  and  delivered  with  a  warranty,  or  for  work  and 
labour  done,  or  for  goods  supplied,  under  a  contract,  and  the 
defendant  elect  to  show,  as  he  may  do,  how  much  less  the 
subject-matter  of  the  action  was  worth,  by  reason  of  a  breach 
of  the  warranty  or  contract;  he  will  be  considered  as  having 
satisfaction  for  the  breach,  to  the  extent  that  he  obtained,  or 
was  capable  of  obtaining,  an  abatement  of  price  on  that  account ; 

1  Hitdun  V.  Campbell,  2  W.  BL  779,  832  ;  as  explained  in  Buddand  v. 
Johnson,  15  Com.  B.  161,  162. 

'  Evelyn  v,  Haynes,  per  Lord  Mansfield,  cited  and  explained  by  Lord 
EIlenboTOugh  in  Outram  v.  Moiewood,  3  East,  365. 

3  Smith  V,  Boyston,  8  M.  dp  W.  386—388,  per  Alderson,  B. 
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§  1512.  A  convenient  and  safe  test  for  ascertaining  whether  or 
not  the  judgment  in  one  action  should  be  a  bar  to  another,  is  to 
consider  whether  the  same  evidence  would  or  would  not  sustain 
both,^    But  if  the  declarations  be  framed  in  such  a  manner,  that 
the  causes  of  action  may  be  identical  in  the  two  suits,  the  party 
bringing  the  second  action  must  show  that  they  are  not  the  same, 
for  he   has  no  right   to  leave   the   question  of  identity  to  be 
determined,  on  a  nice  investigation  of  the  facts  and  pleadings.' 
In  one  case,  indeed,  where  the  plaintiff  had  in  a  former  action 
declared  upon  a  promissory  note,  and  for  goods  sold,  but,  upon 
executing  the  writ  of  inquiry  after  judgment  by  default,  he  had  not 
been  prepared  with  evidence  on  the  count  fcSr  goods  sold,  and  had 
therefore  taken  his  damages  for  the  amount  only  of  the  note ;  he 
was  permitted,  in  a  second  action  for  the  goods  sold,  to  prove  this 
fact  by  parol,  and  the  first  judgment  was  held  to  be  no  bar  to  the 
second  suit.'    In  another  case,  too,  a  plaintiff  declared  in  debt  for 
use  and  occupation  of  a  farm,  with  the  usual  money  coimts,  and  in 
his  particulars  of  demand  he  claimed  a  certain  sum  for  the  value  of 
stone  taken  from  a  quarry  on  the  farm.    At  the  trial  he  confined 
his  evidence  to  the  count  for  use  and  occupation,  and  obtained  a 
general  verdict.    Before  this  action  was  tried,  the  plaintiff  brought 
another  against  the  same  defendant  for  quarrying  and  taking  away 
stone;  and  the  Court  held,  on  the  trial  of  the  action  on  the  case, 
that  the  tort  was  not  waived  by  the  plaintiff's  abandonment  of  his 
claim  for  the  value  of  the  stone  as  stated  in  the  particulars,  and 
that,  consequently,  the  second  action  was  maintainable  notwith- 
standing the  former  recovery.'* 

the  Admiralty  Oomt  in  cases  of  colliuon,  when  both  parties  are  blameable  in 
not  having  taken  necessary  precautions,  is  to  apportion  the  damages  equally 
between  them  ;  Yanz  «.  Sheffer,  8  Moo.  P.  C.  R  75. 

*  Hitchin  v,  Campbell,  2  W.  Bl.  831,  per  De  Grey,  0.  J.  ;  Martin  v. 
Kennedy,  2  B.  <k  P.  71,  per  Lord  Eldon  ;  Wadsworth  v.  Bentley,  23  L.  J., 
Q.  B.,  Bail  Ci  3,  per  Crompton,  J. 

'  liOid  Bagot  V.  Williams,  3  B.  <k  C.  239,  per  Abbott,  C.  J.  ;  Seddon  v. 
Totop,  6  T.  R  609,  per  Lord  Kenyon. 

*  Seddon  v.  Tutop,  6  T.  R  607  ;  recognised  by  Bayley,  J.,  in  Lord 
Bagot  if.  Williams,  3  B.  AC.  240 ;  and  by  Best,  C.  J.,  in  Thorpe  v. 
Cooper,  5  Bing.  129. 

*  Hadley  v.  Green,  2  Tyrw.  390.  See  ace.  Bridge  v.  Gray,  14  Pick.  56  ; 
Webster  v.  Lee,  5  Mass.  334 ;  Phillips  v.  Berrick,  16  Johns.  136. 
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and  then  brin^  an  action  for  a  month's  wages»  it  is  a  bar  to  the 
whole.^  Upon  the  same  principle,  if  a  plaintiff,  knowing  that 
he  has  an  unliquidated  claim  against  a  defendant  for  a  large 
amount,  chooses  to  sue  him  for  a  less  sum  than  is  due ;  or  if, 
having  a  demand  for  602.^  in  three  sums  of  20L,  he  consents  at 
Nisi  Prius  to  take  a  verdict  for  40{.,  he  cannot  afterwards  bring  a 
second  action  for  the  residue.'  So,  if  all  matters  in  difference 
between  two  parties  are  referred,  and  one  of  them  declines  to  bring 
before  the  arbitrator  some  claim  which  is  included  within  the 
scope  of  the  reference,  he  cannot  make  this  claim  the  subject  of  a 
fresh  action/ 

§  1515.  The  original  County  Court  Act^  contains  an  important 
clause  relative  to  this  subject ;  for  it  enacts,  in  §  63,  "  that  it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  suits  in  any  of  the  [County] 
Courts,'  but  any  plaintiff,  having  cause  of  action  for  more  than** 
502.,'  "  for  which  a  plaint  might  be  entered  under  this  Act  if  not 
for  more  than"  502.,'  '*  may  abandon  the  excess,  and  thereupon 
the  plaintiff  shall,  on  proving  his  case,  recover  to  an  amount  not 
exceeding  "  501. ;'  "  and  the  judgment  of  the  Court  upon  such  plaint 
shall  be  in  fuU  discharge  of  all  demands  in  respect  of  such  cause 
of  action,  and  entry  of  the  judgment  shall  be  made  accordingly.*' 
The  term,  "  cause  of  action,"  here  employed  is  one  of  indefinite 
import;  but  the  Courts  have  fixed  its  meaning  to  a  certain  extent, 
by  holding,  first,  that  it  is  not  limited  to  a  cause  of  action  on  one 
$ep<vrate  entire  contract,  but  that  it  extends  to  tradesmen's  bills, 
where  the  deaUng  is  intended  to  be  continuous,  and  where  the 
items  are  so  far  connected  with  each  other,  that  if  they  be  not  paid, 

>  Miller  v.  Oovert,  1  Wend.  487. 

'  Lord  Bagot  v.  WiUJamB,  3  B.  dp  0.  236,  241. 

^  Smith  V.  Johnson,  15  East,  213  ;  Dunn  v.  Murray,  9  B.  «k  0.  780,  788. 
See  Bavee  v.  Farmer,  4  T.  R  146. 

^  9  <b  10  Vict.,  c.  96.  The  Act  of  14  <fe  15  Vict.,  c.  67,  which  regulates 
the  practice  in  Irish  Civil  Bill  Courts,  contains  similar  provisions  in  §  36. 

^  **  These  words  do  not,  in  terms,  prohibit  the  splitting  a  demand,  for  the 

purpose  of  bringing  one   suit   in  the  County  Coiui;,  and  another  in  the 

Superior  Court ;"  per  Maule,  J.,  in  Vines  v.  Arnold,  8  Com.  B.  638. 

*  13  &  14  Vict.,  c.  61,  §  1.  '  Id.  *  Id. 
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demeanor  on  the  second  indictment,  though  the  evidence  were  to 
establish  the  fact,  that  a  felony  had  been  committed.* 

§  1517.  So,  upon  an  indictment  for  the  statutable  felony  of 
administering  poison  with  intent  to  murder,  a  previous  acquittal 
on  an  indictment  for  murder,  founded  on  the  same  facts,  cannot 
be  pleaded  in  bar.'    So,  if  a  prisoner  be  charged  with  rape  and 
acquitted,  he  may  still,  if  the  facts  warrant  such  a  course,  be 
indicted  for  an  assault  with  intent  to  commit  that  crime.'    So, 
where  two  or  more  persons  have  committed  successive  rapes  upon 
the  same  woman,  though  one  of  them  be  acquitted  when  charged  as 
a  principal  in  the  first  degree,  he  may  still  be  indicted  for  being 
present  aiding  and  abetting  the  others  to  commit  the  crime.^    So, 
although  a  prisoner  be  acquitted  of  receiving  stolen  goods  from 
A.  B.  knowing  them  to  have  been  so  feloniously  stolen,  he  may 
still,  as  it  seems,  be  indicted  for  the  substantive  felony  of  receivings 
stolen  property  with  a  guilty  knowledge ;  and  the  record  of  his 
former  acquittal  will  not  avail  him,  unless  it  be  proved  that  the 
goods,  if  received  by  him  at  all,  were  received  from  A.  B.,  by 
whom  they  were  taken  from  the  original  owner.'     So,  if  an  in- 
solvent debtor  be  indicted  for  omitting  certain  goods  out  of  his 
schedule,  his  acquittal  or  conviction  will  be  no  bar  to  a  second 
prosecution  against  him  for  omitting  other  goods,  though  as  such 
a  course  of  proceeding  savours  of  oppression,  it  would  under 
ordinary  circumstances  be  discountenanced  by  the  judge.'    In  all 
these  cases,  and  in  many  others  of  a  similar  nature,  the  prisoner 
could  not  by  possibility  have  been  legally  convicted  on  the  first 
indictment  of  the  ofience  charged  in  the  second ;  and  therefore 
the  ancient  maxim  of  the  common  law,  that  no  man  shall  be 
twice  brought  into  jeopardy  for  the  same  crime,  is  in  no  respect 
contravened  by  the  second  trial. 


>  See  B.  V.  Henderson,  2  Moo.  C.  C.  192,  198,  199. 

*  R.  V.  ConneU,  6  Ck)x,  Or.  Cas.  178,  per  WnUams  and  Talfourd,  Js. 
3  R.  «.  Gisaon,  2  C.  &  Kir.  781,  per  Pollock,  C.  B. 

^  See  R.  V,  Parry,  7  C.  &  P.  836. 

*  R  r.  Woolford,  1  M.  A?  Rob.  384,  per  Patteson,  J.  ;  K,  v.  Dann,  1 
Moa  C.  0.  424.  But  see  11  <b  12  Yici.,  c.  46,  §  2,  which  throws  much 
-doubt  on  this  law. 

«  R.  r.  Champneys,  2  M.  <fc  Rob.  26,  per  Patteson,  J.  ;  2  Lew.  0.  C.  52,  S.  C, 
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facts,  and  no  person  tried  for  larceny  is  liable  to  a  second  pro-> 
secution  for  embezzlement'  So,  if  a  prisoner  be  indicted  lor  a 
compound  crime,  and  be  whoUy  acquitted,  he  cannot  be  afterwards 
charged  with  any  offence  included  in  such  crime ;  because,  in  these 
cases,  the  prisoner,  though  acquitted  of  the  more  serious  charge, 
might  still,  on  the  first  indictment,  have  been  found  guilty  of  the 
lighter  offence.  For  instance,  if  one  has  been  acquitted  on  an 
indictment  for  murder,  he  is  protected  against  a  second  pro-, 
secution  for  manslaughter;*  and  indeed,  if  a  party  be  charged 
with  any  felony  or  misdemeanor,  and  be  whoUy  acquitted,  he 
cannot  be  subsequently  indicted  for  an  attempt  to  commit  the 
same  crime,  since,  on  the  first  indictment,  the  jury  may  now 
acquit  of  the  felony  or  misdemeanor  charged,  and  find  a  verdict 
of  guilty  of  the  attempt,  if  the  evidence  shall  warrant  such  finding.* 
So,  if  a  person  be  indicted  for  robbery,  for  stealing  in  a  dwelling- 
house,  for  burglary  in  breaking  into  a  house  and  stealing  goods, 
for  larceny  as  a  servant,*  or  for  stealing  from  the  person,  and  be 
generally  acquitted,  the  acquittal  will  be  a  bar  to  any  future 
indictment  for  the  simple  larceny;'  and  if  a  man  be  tried  for 
robbery,  he  will  also  be  protected  from  any  second  prosecution 
for  assaulting  with  intent  to  rob.* 

§  1519.  It  seems  too,  that  the  converse  of  this  rule  holds  good ; 
and  therefore,  if  a  prisoner  be  acquitted  or  convicted  of  man* 
slaughter,  or  of  simple  larceny,  he  cannot  afterwards  be  indicted 
for  the  murder  of  the  same  person,'  or  for  compound  larceny  with 
respect  to  the  same  property."  So  far  has  this  doctrine  been 
carried,  that  a  summary  conviction  by  justices  for  an  aggravated 
assault  upon  a  woman  or  child,  under  16  &  17  Yict.,  c.  30,  §  1,  is 
rendered  by  the  statute  "  a  bar  to  all  fature  proceedings,  civil  or 

'  14  &  15  Vict.,  c.  100,  §  13.  '2  Hale,  P.  C.  246. 

^  14  <b  15  Yift  c  100,  §  9,  cited  ante,  §  218.  See  also  U  d^  15  Yiot., 
a  19,  §  5. 

*  B.  V.  JenningB,  1  Dear,  is  Bell,  C.  C.  447. 

'  See  1  Bu8&  C.  <b  M.  837,  838,  note  by  Mr.  Gieaves.  See  R  v. 
Compton,  3  C.  <b  P.  418. 

*  14  &  15  Vict.,  c.  100,  §  11.     See  R  v.  Mitchell,  2  Den.  468. 

7  2  Hale,  P.  C.  246  ;  Holcioft's  case,  4  Bep.  46  b  ;  Foster's  C.  L.  326. 

*  R  V,  Berigan,  Ir.  Cir.  R.  177, 184 — 186,  per  Crampton,  J.  ;  id.  195,  n. 


-^iiiHii   I  1  I  I      ■    I     I    I    w^^^fm^i^^^^^^^tm^^mm^immmm^mmmmr^ammmmmm^^'^mmpmnmmam 


CHAP.  IV.]         JUDGMENT  INADMISSIBLE  ON  PBOOF  OF  FRAUD.  1369 

administrator  of  a  woman  by  a  man  who  claimed  to  be  her  widower, 
and  the  defendant  relied  on  the  letters  of  administration,  insisting 
that  they  could  not  have  been  granted  to  him  but  upon  the 
supposition  that  the  plaintiff  and  the  intestate  had  never  been 
married,  the  Court  held,  that,  inasmuch  as  that  question  had  never 
been  put  in  issue  and  decided  in  the  Ecclesiastical  Court,  they  were 
not  at  liberty  to  infer  from  the  grant  of  administration,  that  the 
parties  were  unmarried.*  So,  the  probate  of  a  will,  purporting  to 
have  been  made  by  a  married  woman  in  pursuance  of  a  power, 
famishes  no  evidence  whatever  that  the  power  has  been  duly 
executed ;  because  the  Court  of  Probate  has  simply  to  determine 
on  the  validity  of  the  instrument  as  an  ordinary  will  of  an  ordinary 
person,  and  in  case  no  valid  objection  can  be  taken  to  it,  when 
regarded  in  this  light,  it  is  incumbent  on  the  Court  to  grant 
probate,  and  to  leave  the  question  respecting  the  due  execution  of 
the  power  to  be  decided  by  the  Court  of  Chancery.*  So,  where  to 
debt  on  bond  the  defendant  had  pleaded  a  usurious  agreement 
between  the  plaintiff  and  himself,  and  had  averred  that  the  bond 
was  given  in  pursuance  thereof;  and  issue  having  been  joined  on 
a  traverse  of  this  latter  averment,  the  defendant  had  a  verdict ; 
the  Court  held  that,  in  a  subsequent  action  on  a  collateral  security 
for  the  same  debt,  the  plaintiff  was  not  estopped  by  the  former 
judgment  from  disproving  the  usurious  agreement,  inasmuch  as 
the  existence  of  such  agreement  had  not  been  directly  in  issue  in 
the  action  on  the  bond.^ 

§  1522.  In  the  next  place,  no  doubt  can  be  entertained  that  wher- 
ever a  judgment  is  offered  in  evidence  against  a  stranger^  he  may 
avoid  its  effects,  by  furnishing  distinct  proof  that  it  was  obtained  by 
fraud  or  coUusion.  To  borrow  the  language  of  Lord  Chief  Justice 
De  Grey,  "  Fraud  is  an  extrinsic,  collateral  act,  which  vitiates  the 
most  solemn  proceedings  of  courts  of  justice.  Lord  Coke  says,  it 
avoids  all  judicial  acts,  ecclesiastical  or  temporal.''^    In  applying 


^  Blackham's  case,  1  Salk.  290,  291,  per  Lord  Holt ;  dted  and  explained 
by  Lord  LyndhurBt  in  Barrs  v.  Jackson,  1  PhiU.  Oh.  R.  588,  589. 

^  Barnes  v.  Vincent,  5  Moo.  P.  C.  R  201.  See  Ward  v.  Ward,  11 
Beav.  377.  '  Carter  v.  James,  13  M.  &  W.  137. 

*  R.  V,  Duchess  of  Kingston,  20  How.  St.  Tr.  544  ;  2  Smith's  Lead.  Cas. 
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probate  or  letters  of  administration  granted  by  a  diocesan,  the 
defendant  might  have  defeated  his  title,  by  pleading  and  proving 
that  the  testator,  or  intestate,  had  bona  notabilia  in  other  dioceses 
within  the  same  province ;  because,  under  the  old  law,  the  metro- 
politan, and  not  the  diocesan,  would,  in  such  a  case,  have  had 
jurisdiction  to  grant  probate  or  administration/  This  law  is  here 
referred  to  for  the  purpose  of  pointing  out  that  it  no  longer 
exists,  the  Probate  Acts  of  1857  for  England  and  Ireland  having 
respectively  enacted,"  that  all  grants  of  probates  and  adminis- 
trations made  before  the  11th  of  January,  1858,  which  may  be 
void  or  voidable  by  reason  only  that  the  Courts  from  which  they 
were  obtained  had  not  jurisdiction  to  make  them,  shall  be  as 
valid  as  if  they  had  been  made  by  Courts  having  jurisdiction* 
Again,  a  probate  or  letters  of  administration  may  still  be 
defeated  by  proving  that  the  supposed  testator  or  intestate  is 
alive ;  for,  in  this  event,  the  Court  of  Probate  can  have  no  juris- 
diction, nor  its  sentence  any  effect.'  So,  if  a  prisoner  were  tried 
before  the  Quarter  Sessions,  on  a  day  to  which  the  Court  had  not 
been  duly  adjourned,^  or  for  an  offence  which  the  justices  are  by 
statute  restrained  firom  trying/  his  acquittal  or  conviction  would 


^  Mazriot  V.  Mazriot,  1  Stra.  671  ;  Stokes  v.  Bate,  5  B.  <b  C.  491  ;  8D. 
^l  R  247,  S.  C.  ;  B.  N.  P.  247.  See  also  Huthwaite  v,  Phaire,  1  M.  <k 
Or.  159  ;  Whyte  v,  Bose,  3  Q.  B.  493  ;  Easton  v.  Carter,  5  Ex.  R  8. 

-  20  &  21  Vict.,  c  77,  §  86  ;  20  &  21  Vict,  c.  79,  §  91,  Jr. 

'  Allen  V.  Dundas,  3  T.  R  129,  130,  per  Aahhurat  and  Boiler,  Js. 

*  R  V.  Bowman,  6  C.  &  P.  337. 

*  Theee  crimes  are  treason,  murder,  capital  felony,  or  any  felony,  which, 
when  committed  by  a  person  not  previously  convicted  of  felony,  is  punishable 
by  penal  servitude  for  life  ;  or  any  of  the  following  offences  :^- 

1.  Misprision  of  treason  ; 

2.  Offenoes  against  the  Queen's  title,  prerogative,  person,  or  government, 

or  against  either  House  of  Parliament ; 

3.  Offences  subject  to  the  penalties  of  prsemimire ; 

4.  Blasphemy,  and  offences  against  religion  ; 

5.  Administering  or  taking  unlawfol  oaths  ; 

6.  Perjury  and  subornation  of  perjury  ; 

7.  Making,  or  suborning  any  other  person  to  make,  a  false  oath,  affirma- 

tion, or  declaration,  punishable  as  perjury  or  as  a  misdemeanor  ; 

8.  Forgery  ; 

9.  Unlawfully  and  malidonsly  setting  fire  to  crops  of  com,  grain,  or  pulse, 

or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorse,  furze,  or  fern  ; 
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have  acted  in  a  matter  not  regalarly  before  them,  as  if  they 
should  have  proceeded  to  remove  a  pauper  without  any  complaint 
being  made  by  the  parish  officers,  this  may  be  shown  by  evidence, 
and  will  be  fatal  to  their  order.'  So,  where  a  justice  had  con- 
victed a  baker  by  four  separate  convictions  of  selling  bread  upon 
the  same  Sunday,  and  an  action  of  trespass  was  brought  against 
him,  the  Court  held  that  he  could  not  rely  upon  the  convictions 
as  a  defence,  since  he  had  exceeded  his  authority  in  imposing 
more  than  one  penalty  for  the  same  day,  and,  therefore,  three  of 
the  convictions  were  of  necessity  void.'  The  rule  which  renders 
it  necessary  that  the  order,  on  its  face,  should  contain  a  statement 
of  all  facts  which  are  requisite  to  show  jmisdiction,  is  not  con- 
fined to  orders  of  justices  ;  but  whenever  a  special  statutory 
power  is  exercised,  whether  the  order  be  made  by  a  magistrate  or 
by  the  Lord  Chancellor,  the  facts  which  gave  the  authority  must 
be  stated.' 

§  1525.  It  may  be  here  convenient  to  furnish  a  few  instances 
in  which  the  judicial  proceedings  of  inferior  tribunals  have  been 
quashed  or  otherwise  treated  as  nullities,  on  the  ground  that 
they  did  not  set  forth  sufficient  facts  to  show  jurisdiction.  In 
B.  17.  Hulcott,^  an  order  of  justices  discharging  a  servant  from 
her  service  was  held  bad,  because  it  did  not  state  that  she  was  a 
servant  in  husbandry ;  this  being  a  fact  upon  which  their  juris- 
diction depended,  and  which  it  was  their  duty  to  ascertain.  In 
Kite  &  Lane's  case,^  a  conviction  was  quashed  on  an  objection 
that  it  did  not  show  that  the  justices  were  of  that  district,  to 
the  justices  of  which  alone  the  Act  gave  jurisdiction.  So,  where 
the  jurisdiction  of  the  magistrates  to  take  the  examination  of  a 
soldier  depended,  under  the  Mutiny  Act,  upon  the  fact  of  his 
being  quartered  at  Southampton ;  the  circumstance  that  this  fact, 
which  the  magistrates  were   bound   to   have  ascertained,  was 


'  R  V.  Bnckinghainaliixe  Js.,  3  Q.  R  807,  per  Lord  Denman,  explaining 
R  «.  Bolton,  1  Q.  B.  66 ;  Welch  v.  Nash,  8  Eoat,  394. 

^  Cripps  V,  Durden,  2  Cowp.  640  ;  zeoognised  by  Dallas,  C.  J.,  in  Brit- 
tain  V.  Kinnaixd,  1  R  <fe  B.  430. 

^  Christie  v.  XJnwin,  11  A.  <fe  E.  373,  378,  379,  per  Lord  Denman,  and 
Coleridge,  J.  *  6  T.  R  683.  *  1  B.  &  C.  101. 
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necessarily  implied  from  those  which  are  alleged.  In  that  case 
the  circamstances  were  as  follows  : — ^A  Bailway  Act  directed  that 
if  any  landowner  should  not  agree  with  the  company  as  to  the 
purchase  money,  or  should  refuse  to  accept  the  sum  offered  by  the 
company,  or  should,  after  notice,  neglect  to  treat,  or  should  not 
agree  with  the  company  for  the  sale  of  his  interest,  the  company 
might  issue  a  warrant  to  the  sheriff  to  summon  a  compensation 
jury.  A  warrant  was  issued,  purporting  to  be  under  the  Act,  a 
jury  was  summoned,  and  an  inquisition  recorded,  which  last  pur- 
ported to  be  taken  '^  pursuant  to  the  Act,  on  the  oaths  of  jurors 
duly  impanelled,  in  pursuance  of  the  warrant  to  the  inquisition 
annexed,  who  assessed  the  sum  to  be  paid,  &c."  Neither  the 
warrant  nor  the  inquisition  stated  that  the  owner  had  neglected 
to  treat,  or  had  had  notice  served  on  him,  or  had  not  agreed  to 
sell;  and  it  was  consequently  contended  that  these  omissions 
were  fatal  to  the  proceedings ;  but  the  House  of  Lords,  al&rming 
a  decision  of  the  Exchequer  Chamber,'  held  that  the  warrant  and 
inquisition  stated  sufficient  facts  to  show  the  jurisdiction  of  the 
sheriff  and  jury ;  for  the  impanelling  a  jury  and  the  assessment 
by  them,  being  facts  inconsistent  with  an  agreement  between  the 
company  and  the  landowner,  necessarily  implied  non-agreement. 

§  1528.'  Again,  it  is  only  where  the  point  in  issue  in  the  first 
soit^  or  other  legal  proceeding,  has  been  actually  determined^  that 
the  judgment  delivered  therein  is  a  bar  to  any  subsequent  action. 
Therefore,  if  the  action  has  been  discontinued,^  or  the  plaintiff 
has  become  nonsuit/  or,  perhaps,  if  a  bill  has  been  dismissed 
without  hearing  evidence,  and  the  decree  has  not  been  enrolled,' 
or  if  for  any  other  cause  no  judgment  of  the  Court  has  been  pro- 
nounced upon  the  matter  in  issue,  the  proceedings  are  not  con- 
clusive.*   Though  the  withdrawal  of  a  juror,  or  the  discharge  of  a 


>  2  Q.  B.  978. 

2  Gr.  Ev.,  §§  629,  630,  in  some  part  '  3  Bl.  Com.  296. 

-•  3  BL  Com.  296,  376,  377  ;  K  v.  St.  Anne,  Wesianinster,  2  Sess.  Cas. 
529,  per  Lord  Denman ;  9  Q.  B.  884,  S.  C.  ;  Greely  v.  Smith,  1  Woodb. 
4k  Min.  181.  *  Joly  v.  Swift,  11  It.  Eq.  R  410. 

*  Knox  V.  Waldoborongh,  5  QreenL  186  ;  Hull  v,  Blake,  13  Mass.  165 ; 
Sweigart  v.  Berk,  8  Serg.  &  R.  305  ;  Bridge  v,  Sumner,  1  Pick.  37  L 
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particular  class  of  cases,  that  if  the  order  has  been  quashed  for 
informalitity/  or  because  the  pauper  was  not  chargeable'  or 
removeable '  at  the  time  when  it  was  made,  the  allowance  of  the 
appeal  will  not  preclude  the  respondent  parish  from  obtaining  a 
second  order  of  removal;  and  if  it  does  not  appear  on  the  face  of 
the  former  proceedings,  that  the  order  of  justices  was  quashed 
"not  on  the  merits,''  parol  evidence  will  be  admissible  to  explain 
tiie  particular  ground  upon  which  it  was  quashed ;  *  although,  in 
the  absence  of  such  evidence,  the  Court  will  presume,  that  the 
order  of  Sessions  for  quashing  it  was  an  adjudication  upon  the 
settiement/  If  the  Sessions,  in  quashing  an  order  of  removal, 
Daake  an  entry  that  it  is  quashed  "not  on  the  merits,"  this  wiU 
conclusively  prevent  the  order  of  Sessions  from  operating  as  an 
estoppel  between  the  parishes ;  and,  consequentiy,  on  the  hearing 
of  an  appeal  against  a  subsequent  order  respecting  the  same 
settiement,  the  appellants  will  not  be  allowed  to  show  that  the 
former  order  was,  in  fact,  quashed  on  the  merits."  The  mere 
dismissal  of  an  application  made  to  justices  out  of  Sessions  is 
seldom,  if  ever,  regarded  as  a  final  adjudication,  so  as  to  operate 
as  a  bar  to  further  inquiry.' 

§  1530.  It  seems  almost  needless  to  observe,  that  a  party, 
against  whom  a  judgment  is  offered  in  evidence,  may  always 
defeat  its  effect,  by  showing  that  it  has  been  reversed  J"    This 

V.  Clint,  U  A.  <fe  E.  624  ;  R  V.  St.  Mary,  Lambeth,  7  Q.  B.  587  ;  2  Sess. 
Gas.  36,  S.  C.  ;  R  v.  EUel,  7  Q.  B.  693  ;  2  Sess.  Cas.  39,  S.  C. 

'  R  r.  Penge,  Nolan's  Hep.  176  ;  R  v.  Cottingham,  2  A.  &  E.  250  ;  R. 
V.  Great  Bolton,  7  Q.  B.  387. 

^  Osgathorpe  v.  Biseworth,  2  Stra.  1256  ;  Burr.  Sess.  Cas.  261,  S.  C; 
R  V.  Wheelock,  5  B.  &  C.  511. 

*  R  V.  Wick  St  Lawrence,  5  B.  <b  Ad.  526. 

*  R  r.  Wheelock,  5  B.  <k  C.  511  ;  R  v,  Wick  St.  Lawrence,  5  B.  <b  Ad. 
526  ;  R  «.  Widecombe  in  the  Moor,  2  Sess.  Cas.  539  ;  9  Q.  B.  894,  S.  C.  ; 
R  V.  Leeds,  9  Q.  B.  910 ;  R  v,  Macclesfield,  13  Q.  B.  881. 

*  R  r.  Wick  St.  Lawrence,  5  B.  <te  Ad.  535,  per  Parke,  J.  ;  R  t>. 
Yeoveley,  8  A.  <b  R  806,  818,  per  Lord  Denman. 

*  R  «.  St.  Anne,  Westminster,  2  Sess.  Cas.  525  ;  9  Q.  B.  878,  S.  C. 
^  R  r.  Machen,  14  Q.  B.  74.     See  post,  §  1564. 

■  2.  Smith's  Lead.  Cas.  438  ;  Hynde's  case,  4  Rep.  71  b,  cited  in  Doe  v. 
Wright,  10  A.  <S2;  E.  775  ;  Nowlan  v.  Gibson,  12  Ir.  Law  R  5  ;  R.  v. 
Drury,  3  C.  <fc  Kir.  193  ;  Wood  v.  Jackson,  8  Wend.  9. 
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mation  in  rem  in  the  Exchequer  will  be  conclusive  proof  of  the 
illegality  of  the  seizure  as  against  strangers,  in  the  same  way  as 
a  judgment  of  condemnation  is  conclusive  in  favour  of  its  legality, 
may  admit  of  some  doubt.  Lord  Kenyon  on  one  occasion  seems 
to  have  considered  that  it  was  conclusive,^  but  the  point  has  never 
been  expressly  determined ;  and  as  an  acquittal  does  not,  like  a 
conviction,  ascertain  any  precise  fact,  but  may  be  occasioned  by  the 
laches  of  the  prosecutor,  it  certainly  seems  reasonable  to  contend 
that  strangers  should  not  be  conclusively  bound  thereby.' 

§  1532.  In  Day  v.  Spread,'  an  action  was  brought  in  Ireland 
for  necessaries  supplied  to  the  defendant's  wife,  while  living 
separate  from  her  husband.  In  support  of  the  plaintiff's 
claim  witnesses  were  called  to  prove  that  the  separation  was 
justifiable  on  the  wife's  part,  as  it  was  owing  to  the  cruel  and 
violent  treatment  of  her  husband.  In  order  to  rebut  this  case, 
and  also  to  prove  that  the  wife  had  been  guilty  of  adultery,  the 
defendant  tendered  in  evidence  a  sentence  of  the  Ecclesiastical 
Court,  dismiasing  a  suit  instituted  by  the  wife  against  her  husband 
for  a  divorce  on  account  of  cruelty,  in  which  suit  the  husband 
had  made  a  counter  allegation  of  adultery.  The  majority  of  the 
judges  held,  that  this  evidence  was  admissible,  though  Mr. 
Justice  Perrin,  in  an  able  judgment,  advanced  a  contrary 
opinion;  but  the  whole  Court  considered,  that,  if  received  at  all' 
it  was  entitled  to  very  little  weight;  whereas,  had  the  Eccle- 
siastical Court  divorced  the  parties,  its  sentence  would,  doubtless, 
have  been  conclusive  in  favour  of  the  plaintiff. 

§  1533.  With  regard  to  foreign  judgments, — ^which  term  includes 
judgments,  decrees,  and  other  adjudications,  whether  strictly  of 
record  or  not,  emanating  from  Irish,  Scotch,  colonial,  or  foreign 
tribunals,^ — their  admissibility  and  effect  in  English  courts  will  be 


»  Cooke  V.  ShoU,  5  T.  R  256.         *  B.  N.  P.  245  ;  2  Ph.  Ev.  38,  39. 

'  Jebb  A  Bourke,  163. 

*  Hoolditch  V.  M.  of  Donegal,  8  Bligh,  N.  R  337,  338,  per  Ld.  Brougham  ; 
2  CL  &  Jin.  476,  477,  S.  0.  ;  Ferguson  v.  Mahon,  11  A.  &  E.  179  ;  3  P. 
4k  D.  143,  S.  0.  ;  Harris  v.  Saunders,  4  B.  &  C.  411  ;  6  D.  <k  R  471,  S. 
C.y  as  to  Irish  judgments  ;  Cowan  v,  Braidwood,  1  M.  &  Gr.  882  ;  2  Soott, 
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necessary  for  a  defendant  to  state  these  particulars,  vfhen  he 
pleads  such  judgment  by  way  of  estoppel  or  of  justification.* 
Next,  although  it  will  scarcely  be  expected  in  a  work  like,  the 
present,  that  all  the  cases  should  be  noticed,  in  which  foreign 
judgments  have  been  rejected  as  having  emanated  from  a  court 
having  no  jurisdiction,  it  may  be  useful  to  refer  to  a  few  leading 
decisions  on  the  subject.  Thus,  sentences  of  foreign  prize  courts 
have  repeatedly  been  held  invalid  by  English  judges,  as  being 
pronounced  by  a  court  having  no  jurisdiction,  when  it  appeared 
that  the  court  had  sate  in  a  neutral  country  under  a  commission 
from  a  belligerent  power ;  *  and  for  this  purpose  a  country  has 
been  considered  neutral,  where  its  independence  was  in  form  only 
preserved,  the  belligerent  having  poured  into  it  such  a  body  of 
troops,  as  in  reality  to  possess  the  sovereign  authority.' 

§  1535.  Again,  it  is  decided  that  no  foreign  court  has  power 
to  annul  a  marriage  solemnised  in  England  between  English 
subjects ;  *  at  least,  if,  at  the  date  of  the  divorce  a  vinculo,  the 
parties  were  not  bon&  fide  domiciled  in  the  foreign  state.*  But 
if  parties,  domiciled  in  Scotland,  be  married  m  England,  they 
may  legally  be  divorced  by  a  Scotch  court,  though  it  be  still  a 
vexata  qusestio,  whether  such  divorce  would  be  recognised  as  valid 
in  England.*  Whether  the  judgment  of  a  foreign  country  on  the 
validity  of  a  marriage,  which  has  been  celebrated,  either  within 
its  territories  between  parties  who  are  not  subjects  of  that  country, 

'  CoUett  V.  Lord  Keith,  2  East,  260  ;  Gen.  Steam  Navig.  Co.  v,  Guinou, 
U  M.  ^  W.  877,  894.  See  Bioardo  v,  Garoiaa,  12  CL  <fe  Fin.  377, 
378,  881. 

*  The  ilad  Oyen,  8  T.  R  270,  u.  by  Sir  William  Scott ;  Havelock  v. 
fiockwood,  8  T.  R  276.  Theee  cases  virtually  ovemile  a  doubt  thrown 
oat  by  Lord  Kenyon  in  Smith  v.  Snrridge,  4  Esp.  26,  27. 

'  Donaldson  v.  Thompson,  1  Camp.  429,  per  Lord  Ellenboroagh. 

*  R  V.  Lolley,  R  &  R  237  ;  Tovey  v.  Lindsay,  1  Dow,  R  117 ; 
McCarthy  v.  De  Caix,  2  Ross,  k  MyL  614  ;  3  Hagg.  Ecc.  R  642,  n.  ;  2 
CL  &  Fin.  668,  n.,  S.  C. 

*  Conway  v,  Beadey,  3  Hagg.  Eca  R  639,  645—647,  653,  per  Dr. 
Lnshington ;  Dorsey  v.  Dorsey,  7  Watts,  350,  per  Gibson,  C.  J.  ;  1  Chand. 
Law  Rep.  287,  289  ;  Story  Confl.  of  Laws,  §  230a. 

*  Warrender  «.  Warrender,  9  Bligh,  89  ;  2  CL  &  Fin.  488,  540,  541, 
£58,  S.  C.     See  Geils  v.  Geils,  1  Macq.  So.  Cas.  H.  of  L.  255. 
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into  execution.    At  least  the  converse  of  the  above  rule  was,  a 
few  years  back,  solemnly  decided  in  the  House  of  Lords.* 

§  1537.  Questions  of  jurisdiction  have  also  frequentiy  arisen, 
where  the  party,  seeking  to  avoid  the  effect  of  a  foreign  judg- 
ment, has  pleaded,  with  more  or  less  particularity,  that  he  was 
not,  at  the  time  of  the  proceedings  against  him,  either  resident 
within  the  territories  of  the  foreign  State,  or  the  subject  of  such 
state ;  and  here  the  rules/  as  far  as  they  can  be  collected  from 
the  cases,  appear  to  be  these ;  firsts  that  the  plea  must  contain 
every  allegation  which  is  necessary  to  render  the  judgment 
invalid,  and  must,  in  short,  be  good  in  omnibvs ; '  and  next,  that 
among  the  necessary  allegations  must  be  included  averments, 
that  the  defendant  was  not  a  subject  of  the  foreign  state,  or  resi- 
dent, or  even  present,  in  it,  at  the  time  when  the  proceedings  were 
instituted,  so  that  he  could  not  be  bound,  by  reason  of  allegiance, 
or  domicil,  or  temporary  presence,  by  the  decision  of  its  courts ; ' 
and  further,  that  he  was  not  the  owner  of  real  property  in  such 
state,  for  otherwise,  since  his  property  would  be  under  the  pro- 
tection of  its  laws,  he  might  be  considered  as  virtually  present, 
though  really  absent.*  Moreover,  it  will  generally  be  advisable, 
if  not  necessary,  to  add,  that  the  defendant  has  had  no  notice  or 
knowledge  of  the  proceedings.' 

§  1538.  Besides  the  rules  already  stated,^  which  are  common 
to  foreign  and  domestic  judgments,  others  may  be  cited,  which,  if 
not  exclusively  applicable  to  foreign  adjudications,  are  at  least 


>  Houlditoh  «.  Donegal,  8  Bli^,  N.  R  301,  343 — 345,  per  Lord 
Brongham ;  2  CI.  <k  Hn.  470,  479 — 481  ;  Lloyd  ^  G.,  Rep.  temp.  Sugden, 
82,  a  C. 

'  Cowan  V.  Bnddwood,  1  M.  <&  Gr.  882  ;  2  Scott,  N.  R  138,  &  C.  ; 
Beequet  «.  MacCarthy,  2  B.  &  Ad.  951  ;  explained  in  Don  v.  lippmann,  6 
CL  ^  Fin.  21,  per  Lord  Brougham. 

*  Gen.  Steam  Navig.  Co.  v.  Gailloa,  11  M.  <S;;  W.  894  ;  Cowan  v.  Braid- 
woody  1  M.  <fe  Gr.  892,  893,  per  Tindal,  C.  J.  ;  Russell  v,  Smyth,  9  M.  & 
W.  810  ;  Reynolds  «.  Fenton,  3  Com.  B.  187. 

^  Cowan  V.  Bnddwood,  1  M.  <&  Gr.  882 ;  2  Scott,  N.  R  138,  S.  C.  ; 
Douglas  V.  Forest,  4  Bing.  686,  701—703  ;  1  M.  4(  P.  663,  a  C. 

»  Cowan  V.  Braidwood,  1  M.  <&  Gr.  893.  "^  Ante,  §  1633. 
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proving,  that  in  the  court  from  which  it  proceeded  no  suit  can  be 
instituted  without  issuing  process,  and  yet  that  he  was  never 
arrested,  or  served  with,  or  had  notice  or  knowledge  of,  any 
process  at  the  suit  of  the  plaintiff  for  the  cause  of  action  upon 
which  the  judgment  was  recovered,  and  that  he  had  never 
appeared  thereto ;  for  the  common  justice  of  all  nations  requires, 
that  no  condemnation  should  be  pronounced  behind  the  back 
of  a  man,  who  has  had  no  opportunity  to  appear  and  defend  his 
interest,  either  personally,  or  by  his  proper  representatives.* 

§  1540.  The  defendant,  however,  in  framing  such  a  plea,  must 
carefully  negative  every  state  of  facts  on  which  the  judgment  can  be 
supported;  and  therefore,  if  he  merely  deny  that  he  has  had  notice 
of  any  process,  and  do  not  allege,  that  without  process  the  suit  in 
the  foreign  court  would  be  a  nullity,  his  plea  will  be  bad  on  general 
demurrer ;  unless,  perhaps,  in  the  event  of  its  containing  a  distinct 
averment,  that  the  defendant  has  had  no  notice  or  knowledge  what- 
ever of  the  suit^  In  Ferguson  v.  Mahon,^  the  plea,  indeed,  was  held 
good,  though  it  merely  denied  a  notice  of  process;  but  that  case, 
which  was  an  action  on  an  Irish  judgment,  can  only  be  sustained, 
if  at  all,^  on  the  ground,  that  an  English  court  will  judicially 


1  FeigUBon  v.  Mahon,  11  A.  <&;  R  179  ;  3  P.  &  D.  143,  S.  C.  ;  Buchanan 
V.  Bucker,  1  Camp.  63  ;  9  East,  192,  S.  C.  ;  Cavan  v,  Stewart,  1  Stark.  E. 
525  ;  Houlditch  v.  Donegal,  8  Bligb,  N.  R  338,  339,  per  Lord  Brougham  ; 
Yall^  V.  Domerque,  4  Ex.  B.  290  ;  Story  Confl.  of  Laws,  §  592  ;  Sawyer 
V.  Maine  Fire  iz  Mar.  Ins.  Co.,  12  Mass.  291  ;  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sumner,  600  ;  Magoun  «.  New  EngL  Ins.  Co.,  1  Story,  R  167  ; 
Bangely  v.  Webster,  UN.  Hamps.  It.  299,  reoognised  in  Bamham  v, 
Webster,  1  Woodb.  <b  Min.  178.  In  Dr.  Bentley's  case,  Fost.  202; 
1  Stra.  557  ;  Andr.  176 ;  2  Lord  Raym.  3334,  S.  C,  Mr.  Justice  Foster 
refers  to  a  very  old  precedent  in  support  of  this  doctrine.  "  1  have  heard 
it  observed  by  a  very  learned  man,"  says  he,  *^  that  even  Ood  himself  did 
not  pass  sentence  upon  Adam,  before  he  was  called  upon  to  make  his 
defence.  '  Adam,'  says  (rod,  '  where  art  thou  ?  Hast  thou  eaten  of  the 
tree  whereof  I  commanded  thee  that  thou  shouldest  not  eat  V  And  the 
same  qnestion  was  put  to  Eve  also."  The  above  passage  was  cited  with 
approbation  by  Maule,  J.,  in  Abley  v.  Dale,  10  Com.  B.  71,  72. 

'  Reynolds  v,  Feriton,  3  Com.  B.  187  ;  Sheehy  v.  The  Professional  life 
Assurance  Co.,  13  Com.  B.  787. 

*  11  A.  &  E.  179  ;  3  P.  &  D.  143,  S.  C. 

*  Sheehy  v.  The  Professional  Life  Assurance  Co.,  13  Com.  B.  787. 
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to  a  breach  of  the  xnanicipal  regulations  of  the  condemning 
country.' 

§  1543.  Whether  a  sentence,  which,  without  stating  any 
ground  of  decision,  should  condemn  a  vessel  as  lawful  prize, 
would  be  conclusively  presumed  to  have  been  pronounced  on 
some  just  ground,  is  a  question  of  doubt.  Lord  Mansfield,  and 
several  other  eminent  judges  of  the  last  century,  entertained  an 
opinion  in  favour  of  its  conclusive  character ;  *  but  this  doctrine 
has  since  been  much  shaken  ;  and  in  a  case  of  some  importance 
Chief  Justice  Tindal  has  not  hesitated  to  declare,  that,  in  order 
to  bind  strangers,  the  ground  of  the  decision  must  appear  clearly 
upon  the  face  of  the  sentence,  and  that  it  will  not  suffice  for  it  to 
be  collected  by  inference  only.'  Perhaps,  the  safest  rule  on  the 
subject  would  amount  to  no  more  than  this ;  that  if,  in  an  action 
upon  a  policy  of  insurance  containing  a  warranty  of  neutrality, 
the  underwriter  were  to  rely  upon  a  general  sentence  of  condem- 
nation, the  assured  might  still  show,  that  in  fact  the  judgment 
had  proceeded  upon  some  ground  other  than  that  of  an  infraction 
of  neutrality ;  ^  although  in  the  absence  of  such  proof,  the  court 
would  certainly  feel  bound  to  pronounce,  that  the  ship  was  con- 
demned as  enemies'  property.' 

§  1544.  Another  important  class  of  foreign  judgments  in  rem 
consists  of  sentences  concerning   marriage,    and    sentences   of 

'  DalgleiBh  v.  Hodgson,  7  Bing.  495,  504  ;  5  M.  <Sr  P.  407,  S.  C.  ; 
Bemaidi  v.  Motteuz,  2  Doug.  575  ;  Calvert  v.  Bovill,  7  T.  B.  523  ;  Baring 
V.  Clagett,  3  B.  &  P.  215. 

^  Saloncci  v,  Woodmass,  2  Park  Ins.  727,  per  Lord  Mansfield  ;  recognised 
by  Lord  Alvanley  in  Baring  v.  Clagett,  3  B.  ^  P.  215  ;  and  by  Lawrence,  J., 
in  Lothian  v.  Hendeison,  3  6.  ^r  P.  527  ;  PoUard  v.  Bell,  8  T.  R  438,  per 
Grose,  J.  ;  444,  per  Le  Blanc,  J. 

'  Dalgleish  v.  Hodgson,  7  Bing.  504  ;  Fisher  v.  Ogle,  1  Camp.  418,  per 
Lord  Ellenborough. 

*  Calyert  v.  Bovill,  7  T.  B.  527,  per  Lawrence,  J. 

^  For  American  authorities  respecting  proceedings  in  rem  in  foreign  courts 
of  Admiralty,  see  Crondson  v,  Leonard,  4  Cranch,  434  ;  Williams  v.  Armroyd, 
7  Cranch,  423  ;  Hudson  v.  Guestier,  4  Cranch,  293  ;  The  Mary,  9  Cranch, 
126,  142 — 146  ;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumner,  600;  Grant 
V.  M'Lachlin,  4  Johns.  34  ;  Bumham  v.  Webster,  1  Woodb.  &  Min.  176. 
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binding  authority  with  respect  to  all  contracts  made  in  such  state, 
it  cannot  be  here  pleaded  in  bar  to  any  action,  which  is  brought 
on  a  contract  made  or  to  be  performed  elsewhere.' 

§  1547.  The  same  rule  is  also  appUed  to  the  case  of  executors 
and  adminiatratora ;  and  it  is  now  clearly  established  that,  in 
order  to  sue  or  be  sued  in  any  court  of  England,  whether  of 
law  or  equity,  in  respect  of  the  personal  rights  or  property  of 
a  testator  or  intestate,  the  plaintiff,'  or  defendant,'  as  the  case 
may  be,  must  appear  to  have  obtained  a  probate,  or  letters  of  ad- 
ministration, in  the  proper  court  of  this  country.  A  foreign 
probate  or  letters,  granted  by  the  court  of  the  country  where  the 
property  is  found,  may  perhaps  be  brought  under  the  notice  of 
the  English  Court  of  Probate,  with  the  view  of  inducing  that 
tribunal  to  clothe  the  foreign  executor  or  administrator  with 
proper  English  powers ;  *  but  until  he  be  so  clothed,  he  cannot 
sue  in  this  country ;  and  when  he  is  so  clothed,  he  may  sue 
without  showing,  in  addition  to  his  English  title,  that  any  probate 
or  letters  have  been  granted  to  him  by  the  foreign  court.'  If, 
indeed,  an  executor  or  administrator  under  a  valid  foreign  probate 
or  grant,  has  received  a  debt  due  to  the  deceased  in  the  foreign 
country,  and  given  a  release  for  it,  this  will  be  a  bar  to  any 
demand  against  the  debtor  on  the  part  of  an  executor  or  admi- 
nistrator appointed  in  England ;  and  to  this  extent,  and  for  this 
purpose,  the  English  tribunals  will  recognise  and  give  effect  to 
foreign  probates  and  grants.' 

§  1548.  Next,  as  to  foreign  jvdgments  inter  partes,  when  they 


^  Towne  v.  Smith,  1  Woodb.  &  Mui.  115,  where  this  question  is  very 
fully  discussed  by  Woodbury,  J. 

'  Whyte  V,  Rose,  3  Q.  B.  507,  per  Tindal,  0.  J.,  pronouncing  the  judg- 
ment of  the  Exchequer  Chamber  ;  Spratt  v,  Harris,  4  Hagg.  EccL  B.  405  ; 
Price  V.  Dewhurst,  4  Myl.  <fe  Cr.  80 — 82,  per  Lord  Cottenham  ;  Lasseur  v, 
Tyrconnel,  10  Beav.  28.     But  see  M'Mahon  v.  Rawlings,  16  Sim.  429. 

^  Silver  r.  Stein,  21  L.  J.,  Ch.,  312,  per  Kindersley,  V.  C. 

*  Price  c.  Dewhurst,  4  MyL  is  Cr.  84. 

*  Whyte  V.  Rose,  3  Q.  B.  493,  507,  508  ;  Carter  &  Crost's  case,  Godb.  33. 
^  Danyel  v. ,  Dalison,  76  ;  S.  C,  as  Daniel  r.  Luker,  3  Dyer,  305  a, 

pL  58  ;  recognised  and  explained  in  Whyte  v.  Rose,  3  Q.  B.  510. 
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damage  sought  to  be  recovered  has  not  been  changed ;  the  plain- 
tiff  has  no  higher  remedy  in  consequence  of  the  foreign  judgment, 
and  he  cannot  issue  immediate  execution  upon  it  in  this  country, 
but  can  only  enforce  it  by  bringing  a  fresh  action  on  contract.' 
If,  indeed,  the  foreign  judgment  has  not  only  been  recovered, 
but  has  had  satisfaction  entered  up,  it  would  then,  as  it  seems, 
be  conclusive  in  fetvour  of  the  defendant,  if  pleaded  by  way  of 
estoppel;  but  this  point  has  never  yet  been  expressly  determined. 
It  may  here  be  added,  that  if  a  man  has  been  tried  and  acquitted 
in  a  foreign  country  by  a  court  having  competent  jurisdiction,  he 
may  plead  and  prove  such  acquittal  in  bar  of  any  indictment 
preferred  against  him  in  this  country  for  the  same  offence.' 

§  1550.  When  a  foreign  judgment  inter  partes  is  scmght  to  be 
enforced  by  an  action  or  suit  in  a  domestic  tribunal,  it  matters  not 
whether  it  has  emanated  from  a  court  of  record,  or  not  of  record, 
from  a  superior  or  inferior  court,  from  a  court  of  common  law, 
and  from  one  exercising  equitable  jurisdiction ;  but  in  all  cases 
alike,  provided  a  clear  balance  has  been  ascertained,  and  a 
final '  decision  on  the  merits  has  been  bona  fide  pronounced  by  a 
tribunal  of  competent  authority,  the  successful  party  may  maintain 
an  action  on  contract  in  any  of  our  superior  courts  of  common 
law  for  the  recovery  of  the  amount  so  decided  to  be  due  to 
him.^  Even  costs  awarded  by  a  decreet  of  the  Court  of  Session 
in  Scotland  in  a  suit  for  a  divorce,  have  been  recovered  by  an  action 
at  law  brought  against  the  defendant  while  resident  in  this 
coimtry;'  and  in  conformity  with  this  decision,  it  seems  that 

»  Smith  V,  Nicolls,  5  Bing.  N.  C.  208,  220,  221  ;  7  Soott,  147,  S.  C.  ; 
Vraaon  V.  Lady  Dunsany,  18  Beay.  293. 

»  R.  V.  Roche,  1  Lea.  C.  C.  134  ;  B.  N.  P.  245. 

^  If  the  decree  or  judgment  be  not  final,  the  action  upon  it  is  not  main- 
tainable, Patrick  «.  Shedden,  2  £.  <&  B.  14  ;  Paul  v.  Roy,  21  L.  J.,  Oh., 
361 ;  15  Beay.  433,  S.  C. 

*  Henderson  v.  Henderson,  6  Q.  B.  288 ;  Sadler  v.  Robins,  1  Gamp.  255, 
266,  per  Lord  EUenborough  ;  Henley  «.  Soper,  8  B.  <fe  C.  16  ;  2  M.  <&  R. 
163,  S.  C,  as  to  decrees  of  colonial  courts  of  equity;  Harris  v.  Saunders, 
4  R  <k  0.  411  ;  6  D.  <b  R.  471,  S.  C,  as  to  a  judgment  of  one  of  the 
superior  courts  in  Ireland  ;  Amott  v.  Redfem,  3  Bing.  363,  as  to  a  judg- 
ment of  a  Court  of  Admiralty  in  Scotland. 

^  Russell  V.  Smyth,  9  M.  <b  W.  810. 
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be  again  opened  at  any  distance  of  time  or  place,  the  consequence 
wonld  be,  in  ninety-nine  cases  out  of  a  hundred,  that  they  would 
be  deceived  by  the  concoction  of  testimony,  or  by  the  abstraction 
of  it,  or  by  the  want  of  it,  and  that  injustice  and  mistakes,  instead 
of  being  amended,  would  be  generated/'  * 

§  1552.  Mr.  Justice  Story,  too,  in  his  Conflict  of  Laws,  makes 
the  following  forcible  observations  in  support  of  the  conclusive- 
ness of  foreign  judgments.  ''It  is^  indeed,"  says  he,  ''very 
difficult  to  perceive  what  could  be  done,  if  a  different  doctrine 
were  maintainable  to  the  full  extent  of  opening  all  the  evidence 
and  merits  of  the  cause  anew,  on  a  suit  upon  the  foreign  judg- 
ment Some  of  the  witnesses  may  be  since  dead ;  some  of  the 
vouchers  may  be  lost  or  destroyed.  The  merits  of  the  case,  as 
formerly  before  the  Court  upon  the  whole  evidence,  may  have 
been  decidedly  in  favour  of  the  judgment ;  upon  a  partial  posses- 
sion of  the  original  evidence,  they  may  now  appear  otherwise. 
Suppose  a  case  purely  sounding  in  damages,  such  as  an  action  for 
an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious 
prosecution,  or  for  a  criminal  conversation ;  is  the  defendant  to  be 
at  liberty  to  re-try  the  whole  merits,  and  to  make  out,  if  he  can,  a 
new  case  upon  new  evidence  ?  Or  is  the  Court  to  review  the 
former  decision,  like  a  court  of  appeal,  npon  the  old  evidence  ? 
In  a  case  of  covenant  or  of  debt,  or  of  a  breach  of  contract,  are.  all 
the  circumstances  to  be  re-examined  anew  ?  If  they  are,  by  what 
laws  and  rules  of  evidence  and  principles  of  justice  is  the  validity 
of  the  original  judgment  to  be  tried  ?  Is  the  Court  to  open  the 
judgment,  and  to  proceed  ex  sequo  et  bono  ?  Or  is  it  to  administer 
strict  law,  and  stand  to  the  doctrines  of  the  local  administration 
of  justice  ?  Is  it  to  act  upon  the  rules  of  evidence  acknowledged 
in  its  own  jurisprudence,  or  upon  those  of  the  foreign  jurispru- 
dence ?  These  and  many  more  questions  might  be  put  to  show 
the  intrinsic  difficulties  of  the  subject.  Indeed,  the  rule,  that  the 
judgment  is  to  be  prim&  facie  evidence  for  the  plaintiff,  would 
be  a  mere  delusion,  if  the  defendant  might  still  question  it  by 
opening  all  or  any  of  the  original  merits  on  his  side ;  for,  under 


>  2  Smith's  Lead.  Gas.  449,  450. 
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such  circumstances,  it  would  be  equivalent  to  granting  a  new  trial 
It  is  easy  to  understand,  that  the  defendant  may  be  at  liberty  to 
impeach  the  original  justice  of  the  judgment,  by  showing  that  the 
Court  had  no  jurisdiction ;  or  that  he  never  had  any  notice  of  the 
suit ;  or  that  it  was  procured  by  firaud ;  or  that  upon  its  face  it  is 
founded  in  mistake ;  or  that  it  is  irregular,  and  bad  by  the  local 
law  Fori  rei  judicatae.  To  such  an  extent  the  doctripe  is  intelli- 
gible and  practicable.  Beyond  this,  the  right  io  impugn  the 
judgment  is  in  legal  effect  the  right  to  re-try  the  merits  of  the 
original  cause  at  large,  and  to  put  the  defendant  upon  proving 
those  merits."  * 

§  1558.  In  accordance  with  these  views,  it  has  several  times 
been  held  by  the  Court  of  Queen's  Bench,  that  no  inquiry  can  be 
instituted  into  the  merits  of  the  original  action,  or  the  propriety 
of  the  decision;  and  that  the  defendant  is  not  at  liberty  to  raise 
any  objection,  which  would  have  constituted  a  defence  in  the 
foreign  court,  and  which,  consequently,  should  there  have  been 
pleaded  and  finally  disposed  of.*  The  same  doctrine,  too,  has 
been  advanced  with  more  or  less  confidence,  by  Lord  Nottingham/ 
Lord  Kenyon,^  Lord  Ellenborough,'  Sir  L.  Shadwell,*  Lord  Wens* 
leydale,'  and  the  Court  of  Exchequer  in  Ireland.'  On  the  other 
hand.  Lord  Hardwicke,'  Lord  Mansfield,**^  Chief  Baron  Eyre," 
Mr.  Justice  Buller,"  Mr.  Justice  Bayley,^  and  especially  Lord 
Brougham,'^  have  strenuously  contended  that  foreign  judgments, 

^  Story  CoDfl.  of  Laws,  §  607.  See  also  Bk.  of  Australasia  «.  NiaSy  16 
Q.  B.  735 — 737,  per  Lord  Campbell 

^  Henderson  v.  Henderson,  6  Q.  R  288,  298,  299  ;  Ferguson  v.  Mahon, 
11  A.  <b  B.  179,  183  ;  3  P.  4k  D.  143,  S.  C.  ;  Bk.  of  AustnJaaia  «.  Nub, 
16  Q.  B.  717. 

'  Gold  v,  Canham,  cited  in  note  to  Kennedy  v.  Cassillis,  2  Swanst.  325. 

*  Galbraith  v,  Neville,  1  Doug.  6,  n. 

^  Tarletonv.  Tarleton,  4  M.  <&  SeL  22.      >  Martin  v.  Nicolla,  SSim.  458. 
7  Citing  Martin  v,  Nioolls,  in  Beoquet  v,  MaoCarthy,  2  B.  ^  Ad.  954. 

*  Sims  V.  Thomas,  3  Ir.  Law  B.  415. 

'  Isquierdo  v.  Forbes,  dted  by  Lord  Mansfield,  in  1  Doug.  6. 

"  Walker  v.  Witter,  1  Doug.  1.         "  PhiHps  v.  Hunter,  2  H.  BL  410. 

^*  Qalbraith  v,  Neville,  1  Doug.  6,  n.  ;  Meaain  v.  Lord  Massareene,  4  T. 
B.  493.  >'  Tarleton  r.  Tarleton,  4  M.  <b  SeL  23. 

^*  Houlditch  V.  M.  of  Donegal,  8  Bligh,  N.  a  301,  337—342 ;  2  CL  ^ 
Fin.  470|  477 — i79,  S.  C.  ;  Don  v.  lippmann,  5  CL  ^;  Fin.  1,  20—22. 
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when  actions  are  brought  upon  them,  are  merely  prim&  facie 
evidence  on  behalf  of  the  plaintiff;  and  this  rule  also  prevails  in 
America,  though  the  extent  to  which  it  should  be  carried  is 
certainly  not  yet  definitively  settled  in  that  country.^  On  the 
whole  it  seems, — ^if  an  opinion  may  be  expressed  on  a  subject 
respecting  which  so  much  doubt  prevails, — that  the  arguments, 
if  not  the  authorities,  in  support  of  the  conclusiveness  of  foreign 
judgments,  preponderate  over  those  in  favour  of  a  contrary 
doctrine. 

§  1554.  But,  however  this  precise  point  may  be  ultimately 
determined,  it  appears  to  be  acknowledged  law  both  in  England 
and  America,'  that,  when  a  foreign  judgment,  instead  of  being 
itself  the  consideration  of  the  promise  declared  on,  merely  comes 
incidentaUy  or  collaterally  in  question,  it  cannot  be  disputed. 
Thus,  in  Tarleton  v.  Tarleton,'  the  plaintiff  and  defendant  had 
been  partners,  and  the  latter,  on  the  dissolution  of  the  partner- 
ship, had  covenanted  to  indemnify  the  former  against  the  debts 
of  the  late  firm.  In  an  action  on  that  covenant,  the  plaintiff,  in 
order  to  prove  the  damnification,  put  in  a  judgment  recovered 
in  a  foreign  court  by  a  creditor  of  the  firm  against  himself  and 
the  defendant,  in  consequence  of  which  his  property  had  been 
seized ;  and  the  Court  held,  that  the  defendant  was  not  at  liberty 
to  show  that  the  proceedings  were  erroneous. 

§  1555.  Another  rule  connected  with  this  subject  has  already 
been  referred  to  as  equally  clear,^  and  that  is,  that  a  foreign 
judgment  does  not  occasion  a  merger  of  the  original  cause  of 
action ;  and,  therefore,  when  it  becomes  necessary  to  enforce  the 
plaintff's  demand  in  this  country,  he  may  either  resort  to  such 
original  cause,  or  bring  an  action  on  contract  upon  the  judgment.' 


'  Story  Confl.  of  Laws,  §  608,  and  cases  there  cited ;  Bumham  v. 
Webster,  1  Woodb.  &  Min.  172. 

^  See  cases  cited  in  Cowen's  notes  to  1  Ph.  Ev.  353,  Am.  Ed. 

'  4  M.  ^  SeL  20 ;  recognised  by  Lord  Brougham  in  Honlditch  v. 
Donegal,  8  Bligh,  N.  S.  341  ;'2  CL  <S^  Fin.  478,  S.  C. 

^  Ante,  §  1549. 

*  HaU  V,  Odber,  11  East,  118,  126,  127,  per  Bayley,  J.  ;  Smith  v. 
NiooUs,  5  Bing.  N.  0.  221,  222,  per  Tindal,  0.  J.  ;   Bk.  of  Australasia  v. 
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In  the  event  of  his  adopting  the  former  of  these  courses,  it  seems 
that  the  defendant  may  still,  notwithstanding  the  production  of 
the  judgment,  dispute  the  plaintiff's  demand;  for,  it  may  well 
be  contended,  that,  by  this  mode  of  declaring,  the  plaintiff  has 
himself  courted  a  reinyestigation  of  the  merits.' 

§  1556.  Having  now  stated  the  general  rules  wbich  govern 
the  admissibility  and  effect  of  domestic  and  foreign  judgments,  it 
remains  to  point  out  one  or  two  statutes,  by  which  the  receipt  in 
evidence  of  the  adjudications  and  proceedings  of  particular  tri- 
bunals is  regulated.  And  first,  as  to  the  adjudications  and  other 
proceedings  in  Courts  of  Bankruptcy,  It  has  been  shown  that 
these  may  be  proved  either  by  producing  the  originals  duly  sealed, 
or  by  office  and  sealed  copies;^  but  the  question  still  remains, 
what  is  their  effect  when  proved  ?  and  here  it  must  be  borne  in 
mind,  that  an  adjudication  of  bankruptcy,  unlike  a  judgment  in 
rem,'  is  no  evidence  of  the  facts  on  which  it  is  founded  ;  and  there- 
fore, the  assignees,  notwithstanding  such  adjudication,  would,  in 
any  action  or  suit  brought  by  or  against  themselves,  be  forced  to 
prove  at  common  law  the  trading^  the  petitioning  creditor's  debt, 
and  the  act  of  bankruptcy^  since  the  adjudication  of  bankruptcy 
and  their  consequent  appointment  as  assignees,  would  be  merely 
evidence  to  complete  their  title,  when  these  preliminary  matters 
had  first  been  established.  The  inconvenience,  however,  of 
requiring  this  proof  to  be  reiterated  on  every  fresh  action  or  suit, 
has  been  found  so  great,  that  the  Legislature  has  interposed,  and 
has  very  sensibly  enacted,  first,  that  in  all  cases  as  against  the 
bankrupt,  and  in  all  actions  and  suits  brought  by  the  assignees 
for  any  debt  or  demand  for  which  the  bankrupt  might  have  sus- 
tained an  action  or  suit,  had  he  not  been  adjudged  bankrupt, — 
the  Gazette  containing  the  advertisement  of  the  adjudication 
shall,  unless  the  bankrupt  has  within  a  certain  prescribed  period 
taken  steps  to  annul  such  adjudication,  be  conclusive  evidence  of 
the  fact  of  bankruptcy,  and  of  the  date  of  the  filing  of  the 


Harding,  19,  L.  J.,  C.  P.,  345  ;  9  Com.  B.  661,  S.  C.  ;  Kelnall  v.  Manhall, 
26  L.  J.,  0.  P.,  19  ;  1  Com.  B.,  N.  S.,  241,  S.  C. 

>  See  2  Smith's  Lead.  Cas.  448.  '  Ante,  §  1392. 

*  Ante,  §  1486. 
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petition.^  Notwithstanding  the  very  general  language  employed 
in  the  above  enactment,  doubts  may  be  entertained  whether  it 
would  be  held  applicable  to  a  case  where  a  bankrupt  was  indicted 
for  an  offence  against  the  Bankruptcy  Law ;  *  but  be  this  as  it 
may,  thus  much  is  clear,  that,  in  such  a  case,  proof  of  the  adjudi- 
cation alone  would  not  suffice  to  establish  the  ingredients  of  the 
bankruptcy,  and  that  a  certified  copy  of  the  petition  of  adjudica- 
tion, though  admissible  in  evidence  under  §  239  of  the  statute, 
would  furnish  no  proof  of  the  date  on  which  the  petition 
was  filed.' 

§  1556  a.  Secondly,  the  Bankruptcy  Law  Consolidation  Act 
enacts,  that, — except  in  the  cases  mentioned  in  the  last  section,-— 
no  proof  of  the  petitioning  creditor's  debt,  the  trading,  or  the  act 
of  bankruptcy,  shall  be  required  in  any  action  by  or  against  the 
assignees,  or  against  any  person  acting  under  the  warrant  of  the 
Court,  unless  a  written  notice  of  an  intention  to  dispute  any  or  all 
of  such  matters  has  been  given  to  the  assignees  or  other  person ; 
and  then,  in  order  to  check  the  service  of  these  notices,  the  Court 
is  empowered  to  allow  the  assignees  or  other  person  costs  in  the 
event  of  the  facts  disputed  being  proved.^ 


>  12  &  13  Vict.,  c.  106,  §  233,  cited  ante,  p.  1330,  n.  7.  See  also  as 
to  the  Lrish  law,  20  <b  21  Vict,  o.  60,  §  353. 

'  B.  «.  Lands,  25  L.  J.,  M.  C,  14  ;  1  Pear.  <k  Dear.  0.  C.  567, 8.  0. 

»  Id. 

*  12  ^  13  Vict,  c.  106,  §  234,  enacts,  that  '<  in  any  action,  other  than 
an  action  brought  by  the  assignees  for  any  debt  or  demand  for  wiaeh  the 
bankmpt  might  have  sustained  an  action  had  he  not  been  adjudged  bank- 
rupt, and  whether  at  the  suit  of  or  against  the  assignees,  or  against  any 
person  acting  under  the  warrant  of  the  Oourt  for  anything  done  under  such 
warrant,  no  proof  shall  be  required  at  the  trial,  of  the  petitioning  creditor's 
debt^  or  of  the  trading  or  act  of  bankruptcy  respectiTely,  unless  the  other 
party  in  such  action  shaU,  if  defendant,  at  or  before  pleading,  and  if 
phuntifr,  before  issue  joined,  give  notice  in  writing  to  such  assignees  or 
other  person,  that  he  intends  to  dispute  some  and  which  of  such  matters  ; 
and  in  case  such  notice  shall  have  been  given,  if  such  assignees,  or  other 
person,  shall  prove  the  matter  so  disputed,  or  the  other  party  admit  the  same, 
the  judge  before  whom  the  cause  shall  be  tried  may,  if  he  think  fit,  grant  a 
certificate  of  such  proof  or  admission  ;  and  such  assignees,  or  other  person, 
shall  be  entitled  to  the  costs  occasioned  by  such  notice,  and  such  costs  shaD, 
if  such  assignees,  or  other  person,  shall  obtain  a  verdict,  be  added  to  the 
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§  1557.  The  notice,  tinder  the  Act,  which  does  not  require  per- 
sonal service,  bat  may  be  served  upon  the  attorney*  of  the 
assignees,  or  even  upon  their  clerk  at  their  counting-house,'  cm* 
the  like,  must  be  given  at  common  law  on  or  before  pleading*  if 
the  assignees  be  plainti£k,  or  before  udue  joined^  if  they  be 
defendants ;  and  in  equity,  within  ten  days  after  the  cause  is  at 
issue,'  in  all  cases.  With  respect  to  the  form  of  the  notice,  it 
must  be  specific ;  and  therefore,  if  it  simply  states  an  intention  to 
dispute  '^  the  bankruptcy,"  it  will  not  suffice  ;*  and  if,  to  dispute 
''  the  act  of  bankruptcy,"  it  will  admit  the  trading  and  the  peti- 
tioning creditor's  debt.^  Where  the  assignees  are  plaintiffs  at 
cotnmon  law,  they  cannot  be  put  to  the  proof  of  the  preliminary 
matters,  either  by  the  mere  service  of  a  notice  vnthout  a  plea 

«08t8,  and,  if  the  other  party  shall  obtain  a  verdict,  shall  be  deducted  from 
the  ooBts,  which  snch  other  party  wotdd  otherwise  be  entitled  to  receive  from 
sach  assignees  or  other  person." 

§  235  enacts,  that  "  in  all  suits  in  equity,  other  than  a  suit  brought  by 
the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  a  suit  in  equity  had  he  not  been  adjudged  bankrupt,  and  whether 
at  the  suit  of  or  against  the  assignees,  no  proof  shall  be  required  at  the 
hearing,  of  the  petitioning  creditor's  debt,  or  of  the  trading  or  act  of  bank- 
ruptcy respectively,  as  against  any  of  the  parties  in  such  suit,  except  sucii 
parties  as  shall,  within  ten  days  after  re^'ottuier,*  give  notice  in  writing  to 
the  assignees  of  their  intention  to  dispute  some  and  which  of  such  matten ; 
and  where  such  notice  shall  have  been  given,  if  the  assignees  shall  prove 
the  matter  so  disputed,  the  costs  occasioned  by  such  notice,  shall,  if  the 
Court  see  fit,  be  paid  by  the  parties  so  giving  such  notice  as  aforesaid,  and 
the  service  of  such  notice  may  be  proved  by  affidavit  upon  the  hearing  of 
the  cause."     The  Irish  Bankrupt  and  Insolvent  Act,  1867,  20  ^  21  Vict, 
c.  60,  contains  in  §§  359  ^  360,  somewhat  similar  provisiona. 

'  Howard  v,  Ramsbottom,  3  Taunt.  626. 

'  Widgerv.  Browning,  2  0.  <b  P.  623,  per  Abbott,  0.  J. ;  M.  <b  M.  27,  a  a 

^  Poole  «.  Bell,  1  Stark.  B.  328  ;  Lawrence  v.  Crowder,  2  C.  ^  P.  229. 

^  Bichmond  v,  Heapy,  4  Oamp.  207,  per  Lord  Ellenborough. 

*  The  statute  says  '^  after  rejoinder,"  see  §  236  of  the  Act,  as  cited  supia ; 
but  as  rejoinders  were  abolished  by  the  93rd  Order  of  1846,  that  term  was 
evidently  used  by  mistake,  and  the  meaning  of  the  enactment  is  aa  stated  in 
the  text     Pennell  v.  Hume,  25  L.  J.,  Oh.,  32,  per  Kindersley,  Y.-O. 

•  Trimley  v.  Unwin,  6  B.  &  C.  637  ;  9  D.  A  R  648,  a  0. 

'  Porter  v.  Walker,  1  M.  «k  Gr.  686 ;  1  Scott,  N.  R.  668,  a  C.  ; 
Hemaxnann  v.  Barber,  14  Com.  B.  683. 


*  Sic    See  note  5,  supra^ 
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denying  their  title,  or  by  such  plea  without  a  notice ;  but  there 
most  be  both  plea  and  notice.^  Neither  will  an  answer  in  equity, 
disputing  the  legality  of  the  bankruptcy,  be  regarded  as  tanta- 
mount to  the  statutory  notice.'  The  rule  requiring  notice  extends, 
with  the  single  exception  stated  in  the  last  section,  to  all  actions 
alike,  whether  in  assumpsit,  debt,  case,  trover,'  trespass/  or  even 
ejectment;*  and  this,  too,  whether  or  not  it  appears  on  the.  face 
of  the  record  that  the  assignees  are  suing  or  being  sued  as  such, 
provided  it  be  clear  that  the  opposite  party  must  have  known  that 
the  bankruptcy  would  in  point  of  fact  be  relied  upon.'  It  also 
appUes  to  actions  brought  by  the  bankrupt  himself  against  the 
assignees ;'  to  cases  where  the  servants  of  the  assignees  are 
joined  with  them  as  defendants;'  and  to  actions  brought  against 
any  person  acting  under  the  warrant  of  the  Court,  for  anything 
done  under  such  warrant.  But  the  rule  is  inapplicable  to  a 
feigned  issue  ;*  or  to  a  case  where  the  assignees  are  strangers  to 
the  record,  and  their  title  comes  incidentally  in  question  ;^^  and 
here,  therefore,  notwithstanding  the  want  of  notice,  the  title  of 
the  assignees  must  be  strictly  proved. 

§  1558.  It  has  already  been  shown,  that  the  deposition  of  any 
witness  who,  under  any  bankruptcy,  or  any  petition  for  arrange- 
ment with  creditors,  has  deposed  to  the  petitioning  creditor's 
debt,  the  trading,  or  the  act  of  bankruptcy,  will,  in  the  event  of 
his  deathf  be  receivable  in  evidence  of  the  matters  therein  con- 
tained;"  that  the  bankrupt  and  his  debtors  may  be  estopped  from 

>  Mooa  V.  EAphael,  7  C.  <b  P.  116  ;  Scott  v,  Thomas,  6  0.  <k  P.  611^  as 
eaqplained  in  Buckton  v.  Frost,  8  A.  &  E.  845,  n.  a ;  Keg.  Plead.,  H.  T., 
16  Vict,  r.  5  ;  1  E.  <S^  B.  Ixxix. 

*  Pennell  v.  Hume,  25  L.  J.,  OL,  30. 

'  Butler  V.  Hobeon,  4  Bing.  N.  C.  290 ;  Buoktou  v.  Frost,  8  A.  <k  B. 
844 ;  1  P.  &  D.  102,  S.  0. 

*  Gilman  v.  Cousins,  2  Stark.  R  182. 

*  Doe  V.  liversedge,  11  M.  AW.  517. 

*  Fawoett  v.  Feame,  6  Q.  B.  25,  n. ;  Simmonds  v.  Knight,  3  Camp.  251.  ' 
7  Ex  parte  Dick,  1  Rose,  41. 

*  Gihnan  v.  Coasins,  2  Stark.  B.  182,  per  Bayley,  J. 

^  Lott  V.  MelviUe,  3  M.  <b  Gr.  40  ;  3  Scott,  N.  R  346,  S.  C.     See 
Lhmit  V.  Chaffers,  4  Q.  B.  762.  ^^  Doe  v.  listen,  4  Tauni  741. 

"  Ante,  §  461. 
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disputing  the  bankruptcy,  or  the  date  of  the  fiiat,  or  petition  for 
adjudication,  if  such  date  be  subsequent  to  the  11th  of  NoTember, 
1842,  by  putting  in  the  Gazette  containing  the  advertisement  of 
the  bankruptcy,  and  showing  that  the  bankrupt  has  not  disputed 
the  fiat  or  petition  within  the  prescribed  period;^  and  that  the 
bankrupt  will,  in  certain  cases,  be  protected  by  putting  in  his 
certificate  of  conformity.* 

§  1559.  Next,  as  to  the  judicial  proceedings  of  the  Courts  for 
the  relief  of  Insolvent  Debtors.  The  admissibility  and  efiEect  of  the 
vesting  order,  and  of  the  appointment  of  assignees,  are  mainly 
regulated  by  §  46  of  the  Act  of  1  &  2  Vict.,  c.  110,  which  enacts, 
that  a  certified  copy  of  these  documents  shall  be  suffident 
evidence  of  the  title  of  the  provisional  assignee,  and  of  the  other 
assignees  respectively.'  Upon  this  enactment  it  may  be  observed, 
first,  that  it  does  not  preclude  the  assignee  from  proving  his 
title  by  putting  in  the  original  documents  instead  of  certified 
copies ;  secondly,  that,  although  the  assignee,  on  accepting  the 
appointment,  has  vested  in  him  all  the  estate  of  the  insolvent 
from  the  date  of  the  vesting  order,  the  order  for  his  appoint* 
ment,  though  it  recite  that  date,  is  no  evidence  of  the  time 
firom  which  his  title  accrues ;  and,  therefore,  if  it  be  necessary 
for  him  to  show  that  he  was  entitled  to  the  property  at 
some  time  preceding  the  date  of  his  appointment,  he  must 
establish  that  fetct  by  proving  the  date  of  the  vesting  order; 
but,  thirdly,  he  may  prove  that  date,  not  only  by  means  of  the 
original  order  or  a  certified  copy  of  it,  but  by  putting  in  a  certi* 
fied  copy  of  the  adjudication  of  the  discharge  of  the  insolvent, 
which  states  the  date  of  the  vesting  order,  and  is  admissible 
evidence  of  such  date,  the  statement  being  an  essential  part  of 
the  adjudication/  The  removal  of  assignees  may  be  proved  by  a 
certified  copy  of  the  order  for  that  purpose/  In  short,  all  the 
proceedings  in  the  Insolvent  Debtors*  Court  may  be  proved,  as 
before  stated,  by  certified  copies,  which  will  be  admitted  in  all 
courts  as  sufficient  evidence  of  the  same  respectively/     If  an 


'  Ante,  §  1477.  '  Ante,  §  1394.  '  See  ante,  §  1395. 

*  Yorke  v.  Brown,  10  M.  4f  W.  78. 

*  1  ^r  2  Yici,  c.  110,  §  65.  *  LL,  §  105,  cited  ante,  §  1395. 
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addon  be  brought  against  an  insolvent  debtor  upon  any  new 
contract  or  security  for  the  payment  of  any  debt,  with  respect  to 
which  he  has  become  entitled  to  the  benefit  of  the  Act,  he  may 
plead  his  discharge  generally,  and  defeat  his  adversary  by  putting 
in  a  certified  copy  of  the  adjudication,  of  the  schedule  of  debts 
sworn  to  by  him,  and  of  his  petition/  This  last  document  should 
be  put  in  to  avoid  disputes,  though,  perhaps,  it  is  not  strictly 
necessary.*  It  may  here  be  added;  that  the  usual  copy  of  the 
causes  of  an  insolvent's  detention,  filed  with  the  petition,  and 
bearing  the  seal  of  the  Court,  is  not  evidence  of  the  &ct  alleged 
in  it,  that  the  insolvent  was  in  actual  custody  at  the  time  of  his 
petition,  because  such  document  is  not  a  proceeding  of  the  Court 
within  the  meaning  of  §  105  of  the  Act.^ 

§  1560.  Passing  now  to  other  judicial  documents,  little  need 
be  said  respecting  their  admissibility  and  effect.  It  has  already 
been  stated,  that  answers  in  Chancery,  and  signed  pleadings  in 
the  Scotch  courts,  are  receivable  against  the  party  by  whom 
they  were  sworn,  as  cogent  admissions  of  the  allegations  which 
they  contain;^  but  demurrers  and  pleas  in  equity  are  not  so 
receivable,  since  they  are  merely  hypothetical  statements,  which, 
assuming  ^e  facts  to  be  as  alleged,  deny  that  the  defendant  is 
bound  to  answer.*  With  respect  to  biUs  in  Chancery,  it  is  now 
finally  determined,  that  whether  they  be  bills  for  relief  or  for 
discovery,  they  are  alike  inadmissible,  excepting  to  prove  their 
own  existence,  or  the  institution  of  a  suit,  or  that  certain  facts 
were  in  issue  between  the  parties:  their  exclusion  for  other 
purposes  resting  upon  the  ground  that  they  contain  nothing 
more  than  mere  suggestions  of  counsel,  made  for  the  purpose  of 
obtaining  an  answer  upon  oath.*  It  seems  to  follow  by  a 
parity  of  reasoning,  that  pleadings  at  common  law  are  also 
inadmissible   as   evidence    of   the  truth    of    the    facts    stated 


»  1  &  2  Vict,  a  110,  §  91.  See  Reid  v.  Croft,  5  Bing.  N.  C.  68. 
>  See  ante,  §  1410.  See  alBO  Honnsfield  v.  Drury,  11  A  ^  £.  98. 
3  Hills  V.  MitBon,  8  Ex.  R  751. 

*  Ante,  §  657.  *  Ante,  §  759. 

•  Boileau  v.  Rntlin,  2  Ex.  R  665  ;  Doe  v.  Syboum,  7  T.  R.  3,  per  Lotd 
Kenyon  ;  Taylor  v.  Cole,  id.  n.  ;  ante,  §  786, 
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therein;*  unless,  indeed,  they  be  such  pleadings  as  under 
the  Common  Law  Procedure  Act,  1852,  require  to  be  veiified 
by  affidavit.' 

§  1561/  Depodtions,  though  informally  taken,  are  receivable, 
like  any  other  admissions,  against  the  deponent  whenever  he  is  a 
party;*  or  they  may  be  used  to  contradict  and  impeach  him,  when 
he  is  afterwards  examined  as  a  witness/  But  before  they  will  be 
available  as  secondary  evidence,  and  as  a  substitute  for  vivd  voce 
testimony,  they  must  be  proved  to  have  been  regulaily  taken, 
under  legal  proceedings  duly  pending,  or  on  some  other  occasion 
sanctioned  by  law;*  and,  unless  the  case  be  provided  for  by  statute, 
or  by  a  rule  of  court,  it  must  further  appear,  that  the  witness  him- 
self cannot  be  personally  produced/  In  some  cases  the  depositions 
of  deceased  witnesses  will  be  admissible  even  against  strangers : 
as,  for  instance,  if  they  relate  to  a  custom,  prescription,  or  pedi- 
gree, where  reputation  would  be  evidence;  for,  as  the  unawoni 
declarations  of  persons  deceased  would  be  here  received,  their 
declarations  on  oath  are,  &  fortiori,  admissible. 

§  1562.  With  respect  to  rules,  orders,  matters,  and  deci^ona, 
made  or  done  in  pursuance  of  the  Interpleader  Acts,  these,  except 
only  the  affidavits  that  are  filed,  may,  with  the  declaration  in  the 
cause,  if  any,  be  entered  of  record,  with  a  note  in  the  margin 
expressing  the  true  date  of  such  entry ;  and  they  will  then  be 
admissible  in  evidence ;  and  the  rules  and  orders  so  entered  will 
have  the  effect  of  judgments,  except  only  as  to  becoming  charges 
on  real  property/ 

§  1568.  When  an  application  has  been  refused  at  chambers,  its 
effect  as  a  bar  to  any  fresh  summons  will  vary  according  to  cir- 
cumstances.   If  the  words,  "  no  order "  be  indorsed  upon  the 


^  Boilean  v.  Ratlin,  2  Ex.  R  680,  681,  per  Ptoke,  K 

«  See  15  &  16  Vict,  c.  76,  §§  80,  81. 

»  Gr.  Ev.,  §§  562,  565,  in  part.  *  Ante,  §  657. 

*  Ante,  §§  1282,  1301,  et  seq.  ^  Ante,  §  434,  et  aeq. 
'  Ante,  §  440,  et  seq. 

•  1  &  2  WiU.  4,  c  68,  §  7  ;  9  &  10  Vici,  a  64,  §  7,  Jr. 
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summons,  the  judge  will,  in  general,  be  held  to  have  pronounced 
no  decision  upon  the  merits,  and  the  party,  who  has  failed,  will 
consequently  be  allowed  to  make  a  second  application ;  but  if  the 
indorsement  be  "application  dismissed,"  this  will  be  regarded 
as  a  judgment,  which  the  applicant  must  move  the  Court  to 
rescind.* 

§  15G4.  A  refusal  by  justices  in  petiy  sessions  to  make  an  order 
for  maintenance  of  a  bastard,  cannot  be  giyen  in  evidence  as  a 
bar  to  a  second  application  on  the  part  of  the  mother,  though  the 
original  summons  has  been  heard  on  the  merits;  but  the  justices 
at  the  second  hearing  may  take  into  consideration  the  fact  of  the 
former  dismissal,  as  a  material  element  in  guiding  their  judgment.' 
Again,  if  an  order  in  bastardy  be  drawn  up  in  such  a  form  as  to 
be  void  in  law,  it  cannot  be  a  bar  to  a  second  summons  in  the 
same  matter  between  the  same  parties,  even  though  it  has  never 
been  formally  set  aside  on  appeal.' 

§  1565.  The  admissibility  and  effect  of  awards  need  not  be 
discussed  at  any  length.  The  decision  of  an  arbitrator,  who  has 
been  duly  appointed,  is  as  conclusive  as  the  judgment  of  a  com- 
petent tribunal  upon  the  subject-matter  referred  to  him/  and 
whether  he  be  a  professional  or  non-professional  man,'  the  Court 
will  not  interfere  with  his  award  on  the  ground  of  any  alleged  error 
either  in  law  or  in  fact,*  provided,  first,  that  he  has  not  exceeded, 
or  fallen  short  of,  the  authority  conferred  upon  him,'  next,  that  the 
award  is  final,'  and  certain,'  and,  lastly,  that  it  does  not  prescribe 
what  is  either  illegal,*'  or  impossible.    But  an  award,  unlike  a  ver- 


*  R.  V.  Machen,  14  Q.  B.  78,  per  Erie,  J. 

'  Id.  74;  7&8Vict.,c.  101,§2;  8  &  9  Vict,  a  10. 
3  B.  V.  Brisby,  1  Den.  416.  ^  Doe  «.  Boaser,  3  East,  16. 

»  Puller  V.  Fenwick,  3  Com.  B.  706,  711,  per  Wilde,  C.  J.  ;  In  re 
Brown  k  the  Croydon  Can.  Co.  9  A.  <fe  E.  626,  per  Lord  Denman. 

•  Toby  V,  Lovibond,  6  Com.  B.  784,  per  Wilde,  C.  J.  ;  Barrett  «.  Wilson, 
1  C.  M.  <Sr  B.  686  ;  Johnson  v.  Durant,  2  B.  <fe  Ad.  926  ;  Phillips  v. 
Evans,  12  M.  <Sr  W.  309. 

^  In  re  Strond,  8  Com.  R  618,  per  Manle,  J. 

^  Bhear  V.  Harradine,  7  Ex.  R  269.      '  Williams  o.  Wilson,  9  Ex.  R  90. 
^'  Eastern  Union  Bail  Co.  v.  Eastern  Count.  Rail  Co.,  2  E.  <b  B.  640, 
per  liOTd  Campbell ;  Alder  v,  Savill,  6  Taunt.  454. 
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form,  or  is  otherwise  the  subject  of  a  contentious  proceeding 
in  the  Court  of  Probate,  the  heir,  devisees,  and  other  persons 
interested  in  the  real  estate  shall,  as  a  general  rule,  be  cited  to 
see  proceedings,  or  to  become  parties.*  §  62 '  then  enacts,  that, 
'^  Where  probate  of  such  will  is  granted  after  such  proof  in 
solemn  form,  or  where  the  validity  of  the  will  is  otherwise  declared 
by  the  decree  or  order  in  such  contentious  cause  or  matter  as 
aforesaid,  the  probate,  decree,  or  order  respectively  shall  enure 
for  the  benefit  of  all  persons  interested  in  the  real  estate  affected 
by  such  will,  and  the  probate  copy  of  such  will,  or  the  letters  of 
admioistration  with  such  will  annexed,  or  a  copy  thereof  re- 
si>ectively,  stamped  with  the  seal  of  Her  Majesty's  Court  of 
Probate,  shall  in  all  courts,  and  in  all  suits  and  proceedings 
affecting  real  estate,  of  whatever  tenure,  (save  proceedings  by 
way  of  appeal  under  this  Act,  or  for  the  revocation  of  such  probate 
or  administration,)  be  received  as  conclusive  evidence  of  the  vali- 
dity and  contents  of  such  triU,  in  like  manner  as  a  probate  is 
received  in  evidence  in  matters  relating  to  the  personal  estate ; 
and  where  probate  is  refused  or  revoked,  on  the  ground  of  the 
invalidity  of  the  will,  or  the  invalidity  of  the  will  is  otherwise 
declared  by  decree  or  order  under  this  Act,  such  decree  or  order 
shall  enure  for  the  benefit  of  the  heir-at-law  or  other  persons 
against  whose  interest  in  real  estate  such  will  might  operate,  and 
such  will  shall  not  be  received  in  evidence  in  any  suit  or  pro- 
ceeding in  relation  to  real  estate,  save  in  any  proceeding  by  way 
of  appeal  firom  such  decrees  or  orders."  §  63*  empowers  the 
Court  of  Probate,  at  its  discretion,  to  proceed  in  any  case  without 
citing  the  heir  or  other  persons  interested  in  real  estate ;  but  it 
provides  that  the  probate,  decree,  or  order  of  the  court,  shall  not 
affect  any  such  person,  '*  unless  he  has  been  cited  or  made  party 
to  the  proceedings,  or  derives  title  under  or  through  a  person  so 
cited  or  made  party." 


*  See  Beg.  34  of  Roles  for  Ct.  of  Prob.  in  contentious  business,  and 
Form,  No.  4. 

*  See  corresponding  enactment  in  the  Irish  Act,    20  &  21  Vict.,  a 

79,  §  66. 

'  See  also  20  <fe  21  Vict,  a  79,  §  67,  Ir. 


1406        NOTICG  OF  PROYINO  DEVISE  :BY  PBOBATE.     [PABT  m. 

§  1565  B.  Next  comes  a  very  important  clause,  for  §  64  ^  enacts, 
that  *'  in  any  action  at  law  or  suit  in  equity,  where,  according  to 
the  existing  law,  it  would  be  necessary  to  produce  and  prove  an 
original  will  in  order  to  establish  a  devise  or  other  testamentaiy 
disposition  of  or  affecting  real  estate,  it  shall  be  lawful  for  the 
party  intending  to  establish  in  proof  such  devise  or  other  testa- 
mentary disposition  to  give  to  the  opposite  party,  ten  days  at  least 
before  the  trial  or  other  proceeding  in  which  the  said  proof  shall 
be  intended  to  be  adduced,  notice  that  he  intends  at  the  said  trial 
or  other  proceeding  to  give  in  evidence  as  proof  of  the  devise  or 
other  testamentary  disposition  the  prohcUe  of  the  said  will  or  the 
letters  of  administration  with  the  will  annexed,  or  a  copy  thereof 
stamped  with  any  seal  of  the  Court  of  Probate ;  and  in  every  such 
case  such  probate  or  letters  of  administration,  or  copy  thereof 
respectively,  stamped  as  aforesaid,  shall  be  sufficient  evidence  of 
such  will  and  of  its  validity  and  contents,  notwithstanding  the 
same  inay  not  have  been  proved  in  solemn  form^  or  have  been 
otherwise  declared  valid  in  a  contentious  cause  or  matter,  as 
herein  provided,  unless  the  party  receiving  such  notice  shall, 
within  four  days  after  such  receipt,  give  notice  that  he  disputes 
the  validity  of  such  devise   or  other  testamentary  dispodtion.*' 
§  65  *  enacts,  that  "  in  every  case  in  which,  in  any  such  action  or 
suit,  the  original  will  shall  be  produced  and  proved,  it  shall  be 
lawful  for  the  Court  or  judge  before  whom  such  evidence  shall  be 
given  to  direct  by  which  of  the  parties  the  costs  thereof  shall  be 
paid." 

§  1566.  The  Act  of  14  &  15  Vict.,  c.  105,  contains  the  following 
remarkable  clause  respecting  the  admissibility  and  effect  of  orders 
made  by  the  Poor  Law  Board  on  questions  touching  the  settle- 
ment, removal,  and  chargeability  of  paupers.  §  12  enacts,  that 
'*  the  guardians  of  any  two  unions  or  parishes,  or  the  guardians 

>  See  also  20  k  21  Vict,  c  79,  §  68,  Ir.  There  the  intervils  allowed 
for  giving  notice  are  respectively  <even  days,  and  thru  days,  instead  of  ten 
days  and  fowr  days,  as  in  the  English  Act  See  Airther,  14  4?  16  Yict, 
a  57,  §  108,  Jr.,  as  to  a  somewhat  similar  practice  in  the  Civil  Bill  Oourls, 
excepting  that  no  notice  is  required  to  be  given ;  and  Jackscm  «.  Jacksctt, 
Jr.  Cir.  R  469.  '  See  also  20  &  21  Vict,  a  79,  §  69,  Ir. 
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of  a  union  and  the  guardians  of  a  parish,  or  the  guardians  of  a 
union  or  parish  and  the  overseers  of  any  parish,  or  the  overseers 
of  any  two  parishes,  between  whom  any  question  affecting  the 
settlement,  removal,  or  chargeability  of  any  poor  person  shall 
arise,  may,  if  they  think  fit  so  to  do,  by  agreement  in  writing, 
executed  in  respect  of  any  guardians  by  sealing  with  their  common 
seal,  and  in  respect  of  overseers  by  the  signatures  of  a  majority 
of  them,  submit  such  question  to  the  Poor  Law  Board  for  their 
decision ;  and  the  said  board  may,  if  they  see  fit,  entertain  such 
question,  and  by  an  order  under  their  seal  determine  th^  same ; 
and  every  such  order  shall  be  in  all  courts,  and  for  all  purposes, 
final  and  conclusive,  between  the  parties  submitting  such  question, 
as  to  the  question  therein  determined." 

§  1567.  Under  the  Stamp  Acts,  the  Commissioners  of  Inland 
Revenue  are  intrusted  with  important  powers  for  resolving  dovhts 
respecting  the  amount  of  stamp  duty  payable  on  particular  instru- 
ments.    On  payment  to  them  of  a  fee  of  10s.,  they  are  reqtdred, 
at  the  instance  of  any  person  interested,  and  subject  to  appeal 
to  the  Court  of  Exchequer,  to  decide  whether  any   document 
submitted  to  them  be  chargeable  with  stamp  duty  or  not^  and 
if  it  be  chargeable,  they  must  fix  the  amount.     They  must  then 
impress  upon  the  document  a  particular  stamp,  denoting  either 
that  no  duty  is  chargeable,  or  that  the  proper  duty  has  been  paid ; 
and  in  either  event,  the  document  so  stamped  ''  shall  be  receivable 
in  evidence  in  all  courts  of  law  and  equity,  notwithstanding  any 
objection  made  to  the  same"  as  being  either  chargeable  with 
stamp  duty,  or  insufficiently  stamped.^    Although  the  adjudication 
of  the  commissioners  under  these  provisions  operates  as  a  judg- 
ment in  rem,  and  is  conclusive  on  strangers  as  well  as  on  parties, 
it  must  be  pronounced  before  objection  has  been  taken  to  the 
reception  of  the  document  in  evidence ;  and  consequently,  where 
a  bond  had  been  rejected  at  the  trial  as  insufficiently  stamped, 
tlie  Court  held  that  the  objection  was  not  removed,  though  the 
conunissioners  afterwards,  but  before  the  question  was  argued  in 
Banc,  had  affixed  upon  the  document  a  denoting  stamp.* 

»  13  &  14  Vict,  c.  97,  §  14  ;  16  &  17  Vict,  c.  59,  §  13. 
^  Prudential  Mutual  Abbuf.  Assoc,  v,  Curzon,  8  Ex.  R  97. 


1408  EFFECT  OF  RECITALS  IN  JT7DICIAL  DOCUMENTS.        IpABT  HI. 

§  1566.  It  is  not  easy  to  lay  down  any  precise  rule  as  to  how  (bx 
juddcicU  documents  will  be  evidence  of  the  facts  recited  in  them. 
Thus,  although  it  has  been  held,  that  a  judge's  order  referring  a 
cause  may  be  proved  by  the  rule,  making  it  a  rule  of  court,  in 
which  it  is  recited  and  incorporated ; '  yet  a  written  and  attested 
agreement  of  reference  cannot  be  proved  by  the  production  of  the 
rule  of  court.'  The  difiTerence  between  these  cases  seems  to  be, 
that  the  judge's  order  is  in  itself  a  judicial  act,  the  form,  but  not 
the  character,  of  which-  is  altered  by  its  being  made  a  rule  of 
court,  whereas  a  submission  by  written  agreement  is  a  mere 
contract ;  and,  as  the  making  it  a  rule  of  court  is  only  an  ex  parte 
proceeding,  it  would  be  unjust,  if  the  rule,  thus  obtained  by  one 
party  behind  the  back  of  the  other,  were  to  be  regarded  as  any 
evidence  of  the  facts  introduced  into  it.'  Under  the  Trustee  Act, 
1850,  all  orders  which  are  made  by  the  Lord  Chancellor  in  Lunacy, 
or  by  the  Court  of  Chancery,  for  the  purpose  of  conveying  or 
assigning  lands,  or  of  releasing  or  disposing  of  contingent  rights, 
and  which  are  founded  on  allegations  respecting  the  incapacity, 
absence,  survivorship,  death,  or  intestacy  of  any  trustee  or  mort- 
gagee, are  rendered  conclusive  evidence  of  the  matters  contained 
in  such  allegations,  "  in  any  court  of  law  or  equity  upon  any 
question  as  to  the  legal  validity  "  of  any  such  order.* 

§  1569.  It  seems  that  the  existence  of  a  warrant  of  attorney 
cannot  be  proved,  so  as  to  render  its  production  unnecessary,  by 
putting  in  a  rule  of  court  setting  it  aside.'  But,  on  the  other 
hand,  the  production  of  a  writ  of  supersedeas  has  on  more  than 
one  occasion  been  deemed  sufiBcient  evidence  both  of  the  issmng 
of  the  fiat  against  a  bankrupt,  and  of  the  fact  of  such  fiat  having 
been  superseded.'  It  has  recently,  too,  been  held,  that  a  warrant 
of  commitment,  in  like  manner  with  a  conviction,'  is  evidence  to 
a  certain  extent  of  the  facts  which  it  recites ;  and  therefore,  in  an 

'  Still  V.  Halford,  4  Camp.  17,  per  Lord  EUdnborough  ;  reoognifled  in 
Bemey  v.  Read,  7  Q.  B.  82.  *  Bemey  v.  Read,  7  Q.  B.  79. 

*  Id.  82,  88,  per  Lord  Denman.  *  18  4e  14  Vict,  c  60,  §  44. 

^  Compton  V.  Chaiidless,  4  Eep.  18,  per  Lord  Kenyon.  See  also  Toarke 
V,  Brown,  10  M.  t  W.  78. 

^  Gervis  v.  Grand  Western  Canal  Co.,  5  M.  4e  SeL  76  ;  Wriglit  v.  Oolli» 
8  Com.  B.  160.  ^  Ante,  §  1482,  et  seq. 
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action  against  a  justice  for  false  imprisonment,  if  the  warrant  put 
in  by  the  plaintiff  recites  the  information  on  oath  on  which  it 
purports  to  have  been  founded,  such  recital  will  relieve  the  defend- 
ant from  the  necessity  of  formally  proving  the  information/ 

§  1570.  The  effect  of  a  writ  of  fieri  facias  as  eyidence  varies 
according  to  circumstances.  If  an  execution  debtor  bring  an 
action  against  the  sheriff  for  seizing  his  goods,  the  defendant  may 
justify  his  conduct  by  producing  the  writ  without  any  copy  of  the 
judgment ;  but  if  the  action  be  brought  by  a  stranger,  both  the 
writ  and  the  judgment  must  be  proved.*  The  reason  for  this 
distinction  seems  to  be,  that,  in  the  former  case,  the  plaintiff, 
haying  been  a  party  to  the  original  action,  must  be  aware  of  the 
existence  of  the  judgment,  and  might  have  moved  to  set  it  aside, 
if  it  be  open  to  objection.*  The  rule  being  once  established,  it 
applies  as  well  to  a  case  where  the  vendee  of  the  sheriff  is  a  party, 
as  where  it  is  the  sheriff  himself,  and  where  he  is  plaintiff  as 
well  as  where  he  is  defendant/  Perhaps,  however,  the  rule  does 
not  apply,  where  the  purchaser  from  the  sheriff  is  the  execution 
creditor.* 

§  1571.  The  general  admissibility  of  inquiniions  rests  upon  the 
ground,  that  they  contain  the  result  of  inquiries  made  under  com- 
petent authority,  concerning  matters  in  which  the  public  are 
concerned.*  As  such,  they  are  receivable  even  against  strangers, 
though,  as  before  observed,  they  are  far  firom  being  conclusive 
evidence.'  These  documents,  since  the  abolition  of  writs  of  right, 
i^d  the  passing  of  the  modem  statutes  of  limitation,  have  become 
of  much  less  importance  than  they  formerly  were,  as  sources  of 
evidence.  They  are  still,  however,  occasionally  of  value,  espe- 
cially in  matters  of  pedigree,"  in  questions  respecting  the  right  of 


*  Haylock  v.  Sparke,  22  Ll  J.,  M.  C,  67  ;  1  B.  &  B.  471,  a  C.  Thin 
case  aeems  to  overrule  Stephens  v.  Clark,  2  M.  &  Bob.  435,  per  Oresawell,  J. 
See  ante,  §  658. 

*  Doe  V.  Murless,  6  M.  &  Sel.  114,  per  Bayley,  J.  *  Id. 

*  Id.  ;  ante,  §  659.  *  Doe  v.  Smith,  2  Stark.  R.  199. 

*  2  Ph.  Ev.  96. 

'  Ante,  §  1487.  *  See  De  Boos  Peerage,  2  Coop.  C.  P.  B.  546. 
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church  patronage,  or  the  existence  or  amount  of  a  modus,  and  in 
peerage  claims. 

§  1572.  Among  the  most  important  of  them  may  be  mentioned 
Domesday-book,^  a  -work  of  -which  every  one  has  heard,  though 
few  persons  are  aware  of  its  contents.  This  book,  which  is  the 
most  ancient  inquisition  extant,  was  compiled  a  few  years  after 
the  Conquest  by  commissioners,  styled  the  Justiciaries  of  the 
King^  upon  the  oaths  of  the  sheriffs,  the  lords  of  the  manors, 
the  presbyters  of  every  church,  the  reves  of  every  hundred,  and 
the  bailiffs  and  six  villans  of  every  village.  It  contains  a  general 
survey  of  all  the  counties  in  England,  except  the  four  northern, 
and  specifies  the  name  and  local  position  of  each  place ;  its  pos- 
sessor in  the  time  of  King  Edward  the  Confessor ;  its  possessor 
at  the  time  of  the  survey ;  how  many  hides  in  the  manor ;  how 
many  carrucates  in  demesne ;  how  many  homagers,  cotarii,  servi, 
freemen,  and  tenants  in  socage ; — what  quantity  of  wood,  meadow, 
and  pasture ;  what  mills  and  fish-ponds ;  what  the  gross  value  in 
King  Edward's  time,  and  at  the  time  of  the  survey;  and  how 
much  each  freeman  or  sockman  had  at  these  respective  periods.' 
If  we  are  to  believe  Ingulphus,  the  learned  Abbot  of  Croydon, 
the  commissioners  were  not  always  remarkable  for  a  strict 
impartiality;'  but  be  this  as  it  may,  Domesday-book  is  not  often 
available  as  practical  evidence,  owing  to  the  frequent  changes  of 
name,  which  the  hundreds  and  other  places  described  in  it  have 
undergone  since  the  eleventh  century;*  though  it  is  only  just  to 
our  antiquaries  to  state,  that  this  defect  has,  to  a  certain  extent, 
been  remedied  by  their  learned  labours. 


'  Now  deposited  in  iheBeoord  Office.  See  anie,;§  1388.  Ab  to  the  mode 
of  proving  entries  contained  in  it,  see  ante,  §  1377. 

^  Those  who  wish  for  further  infonnation  on  this  subject  are  referred  to 
Sir  H..  Ellis's  Introd.  to  Domesday,  in  two  vols.  ;  Ingolphns,  ed.  Qale,  pp. 
79,  80 ;  Brady,  History  of  Eng.  205— 20d ;  Miss  Strickland's  lives  of 
Queen's  of  Eng.,  vol  i,  pp.  91 — 93. 

'  Ingolphns,  ed.  Gale,  p.  79.  His  words  are,  ^^  Isti  penes  nostrum 
monasteriom  benevoli  et  amantes,  nbn  ad  verum  pretiwn  nee  ad  verum 
spaUum  monasterium  librabant,  miserioorditer  prsBcaventes  in  fiitarmn  Begiia 
exactionibus,  et  aliis  oneribus,  piissima  nobis  benevolentia  providentes." 

*  Sir  H.  Ellis's  Introd.  voL  1,  p.  34. 
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§  1573.  The  Visitation  Books  deposited  at  the  Heralds*  Col- 
lege,— which  contain  the  pedigrees  and  coats  of  arms  of  the  nobi- 
lity and  principal  gentry  in  England,  and  which  were  compiled 
during  the  16th  and  17th  centuries  by  heralds,  acting  under 
commissions  from  the  Crown,* — have  on  tnany  occasions  been 
admitted  in  evidence  as  official  records  to  establish  or  defeat 
pedigrees  and  peerage  claims;*  but  in  some  cases,  the  House  of 
Lords  has  first  required  the  production  of  the  commission  under 
which  the  visitation  was  made.*  It  appears  that  copies  of  these 
visitations  have  been  uniformly  rejected;^  though  it  is  difficult  to 
see  on  what  ground,  if  the  originals  can  be  regarded  as  public 
official  documents/ 

§  1574.  The  Down  Survey,  which  was  made  during  the  reign  of 
Charles  II.,  is  rendered  conclusive  by  statute*  as  to  the  boundaries 
of  what  are  called  "  the  old  and  new  interests,*'  that  is,  of  the 
lands  apportioned  between  the  aboriginal  inhabitants  of  Ireland 
and  the  English  and  Scotch  settiers ;  and  it  is  also  admissible  in 
evidence  as  a  public  document  on  all  questions  between  any 
persons  respecting  the  matters  stated  in  it.'  The  Books  of  Dis- 
tributions, however,  which  are  only  abstracts  of  this  famous  survey 
cannot  be  received.*  Again,  the  Ordnance  Survey  in  Ireland, 
though  notoriously  drawn  up  with  great  care  and  accuracy,  is  not 
regarded  by  the  courts  of  law  as  a  public  document,  and  it  is 
consequently  inadmissible.*    Still,  it  deserves  notice,  that  surveys 


*  Hubb.  Ev.  of  Sua  641,  542. 

'  Matthews  v,  Porfc,  Comb.  63  ;  Pitton  v.  Walter,  1  Stra.  162  ;  Leigh 
Pe^.,  1829,  part  2,  138  ;  De  Lisle  Peer.,  Min.  Ev.,  p.  12  ;  Tracy  Peer., 
Min.  Ev.  18. 

'  Hubb.  Ev.  646,  et  seq.,  and  cases  there  cited. 

*  Matthews  v.  Port,  Comb.  63  ;  Earl  of  Thanet  v.  Forster,  T.  Jones,  224  ; 
Hnbb.  Ev.  648. 

'  See  ante,  §§  1436,  1437.  As  to  the  admissibility  of  other  books  kept 
at  the  Heralds'  College,  see  Hubb.  Ev.  638 — 666. 

•  14  &  16  Car.  2,  c.  2,  Ir.  ;  17  *  18  Car.  2,  c.  2,  §  6,  Jr. 
^  Archbp.  of  Dublin  v.  Lord  Trimleston,  12  Ir.  Eq.  R  261. 

'  Id.  See  also  id.  as  to  when  decrees  of  the  Court  of  Claims  are 
admissible. 

•  Swift  V.  Tieman,  11  Ir.  Eq.  R  602,  per  Brady,  Ch. 
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upon  a  surrender  out  of  court  is  primary  evidence  of  the  sur- 
renderee's title,  without  producing  the  original  surrender.' 

§  1577.'  The  principles  on  which  official  registers  are  entitled  to 
credit  have  already  been  explained ;'  and  it  is  here  only  necessary 
to  add,  that  they  are  admissible  as  competent  evidence  of  the 
facts  they  contain,  provided  such  facts  be  required  by  law  to  be 
recorded  in  them  for  the  public  benefit,  and  be  necessarily  within 
the  knowledge  of  the  registering  officer.  Thus,  a  marriage 
register  is  evidence,  not  only  of  the  fact  of  the  marriage,  but  of 
the  time  of  its  celebration ;  for  both  these  facts  must  have  been 
known  to  the  clergyman  making  the  entry,  and  it  was  his  duty  to 
state  them  correctly  in  the  register.^  So,  a  register  of  baptism 
is  evidence  of  that  fact,  and  of  its  date ;  but  it  furnishes  no  proof 
of  the  age  of  the  party,  further  than  that  he  was  bom  at  such 
date,  even  though  it  state  the  day  of  his  birth.'  Neither  taken 
per  se,  is  it  any  evidence  of  the  place  where  the  child  was  bom, 
although,  if  other  circumstances  be  proved,  as  that  the  child  at 
the  time  of  baptism  was  very  young,  or  had  since  been  removed 
to  the  parish  where  the  register  wlas  kept,  or  relieved  by  such 
parish  while  living  beyond  its  limits,  it  may  then,  in  connexion 
with  these*  facts,  afford  presumptive  evidence  of  the  place  of 
birth.*  It  seems,  too,  that,  if  the  register  contains  a  statement 
that  the  child  was  illegitimate,  it  may  be  read  as  some  proof  of 
that  fact,  being  regarded  as  evidence  of  the  reputation  in  the 
parish.'  Begisters  of  births  and  deaths,  under  the  Begistration 
Act,"  are  evidence,  not  only  of  the  births  and  deaths  to  which  they 


>  Doe  V,  Olley,  12  A.  ^p  E.  481.     See  also  Doe  v.  Hall,  16  East,  208  ; 
Doe  V.  Mee,  4  B.  ^  Ad.  617  ;  R  o.  Thuracross,  1  A  &  E.  126. 
<  Gr.  Ev.,  §  493,  in  some  part  *  Ante,  §  1429. 

*  Doe  V.  Barnes,  1  M.  <fe  Bob.  386,  389,  per  Lord  Denman ;  6  &  7  Will 
4,  a  86,  §  38,  cited  ante,  p.  1283,  n.  3 ;  B.  v.  Hawes,  1  Den.  0.  C.  270. 

*  R  V.  Clapham,  4  0.  ^  P.  29,  per  Lord  Tenterden  ;  Borghart  v.  Anger- 
siein,  6  C.  &  P.  690,  696,  per  Alderson,  B.  ;  Wihen  v.  Law,  3  Stark.  R 
63,  per  Bayley,  J, 

*  R  V,  North  Petherton,  5  B.  <fe  0.  508,  510 ;  R  v.  Lubbenbam,  5  R 
^  Ad.  968  ;  R  V.  Si  Katharine,  id.  970,  n. 

'  Oope  V.  Cope,  1  M.  ^  Bob.  271,  276,  per  Alderson,  J. 
'  6  lb  7  Will  4,  a  86,  §  38,  cited  ante,  p.  1283,  n.  3. 
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seisin.*  So,  the  poor-law  valuations  in  Ireland  have  been  received 
on  one  or  two  occasions  as  some  evidence  of  the  value  of  the  lands 
comprised  in  them.*  So^  the  rate-books  of  an  Irish  poor-law  union 
are  prim&  facie,  but  not  conclusive,  evidence  of  the  liability  of  a 
person  rated  therein  as  immediate  lessor.'  Again,  the  bank-books 
are  admissible,  and  indeed  the  best  evidence,  to  prove  the  transfer 
of  stock.^  So,  the  poll-books  at  a  parliamentary  ^  or  municipal  * 
election,  are  evidence  of  the  votes  given ;  but  the  custody  of  the 
latter  must  be  strictly  traced,  so  as  to  identify  them  as  original 
papers.'  An  entry  in  a  vestry-book,  stating  the  election  of  a 
treasurer  of  the  parish  at  a  vestry  duly  held  in  pursuance  of 
notice,  is  evidence  of  the  election,  and  of  its  regularity.'  So,  in 
an  action  for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew, 
claimed  in  right  of  his  messuage,  an  old  entry  in  the  vestry-book, 
signed  by  the  churchwardens,  stating  that  the  pew  had  been 
repaired  by  a  former  owner  of  the  messuage,  under  whom  the 
plaintiff  claimed,  in  consideration  of  his  using  it,  was  held  to 
be  admissible  evidence  in  support  of  the  plaintiffs  right,  as 
having  been  made  by  the  churchwardens  within  the  scope  of 
their  official  authority.'  But  old  entries  in  a  vestry-book,  made 
by  a  churchwarden  apparentiy  not  in  the  discharge  of  any  public 
duty,  and  by  which  he  has  not  charged  himself,  have  been 
rejected.*' 

§  1579.  With  respect  to  many  official  registers,  the  Legislature 
has  interposed,  and  expressly  made  them  evidence.  For  instance, 
every  register  of  a  British  ship,  and  every  examined  or  certified 


^  Doe  V.  Soaton,  2  A.  <k  E.  170,  178  ;  Doe  v,  Arkwright,  id.  182,  n.  ; 
6  C.  *  P.  575,  and  1  N.  &  M.  731,  S.  C.  ;  Doe  v.  Cartwright,  Ry.  &  M. 
62  ;  1  C.  &  P.  218,  S.  C.  ;  Bonkendorff  v.  Taylor,  4  Peters,  349,  360. 

'  Swift  V,  Mmernan,  11  Jr.  Eq.  R  602,  per  Brady,  Ch.  ;  Welland  v. 
Lord  Middleton,  id.  603,  per  Sugden,  Ch. 

'  Gastlebar  Guardians  v.  Earl  of  Locan,  13  Jr.  Law  R  44. 

^  Breton  v.  Cope,  Pea.  R  30  ;  Marsh  v.  Colnett,  2  Esp.  665. 

«  Mead  v.  Robinson,  Willes,  422  ;  6  <fe  7  Vict.,  c.  18,  §§  94— 9G  ;  13  & 
14  Vict,  c.  69,  §§  99—102,  Ir.  •  R  v.  Ledgard,  8  A.  <fc  E.  536. 

^  Id.  ;  6  &  6  Will  4,  a  76,  §§  32,  35. 

"  R  r.  Martin,  2  Camp.  100 ;  Hartley  v.  Cook,  5  C.  <fe  P.  441. 

*  Price  V,  littlewood,  3  Camp.  288,  per  Lord  EUenborongh. 

»•  Cook  V.  Banks,  2  C.  &  P.  478. 
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§  1580.  It  has  been  shown  that  certified  copies  of  the  decla- 
rations of  proprietorship  of  newspapers  filed  at  the  Office  of  Inland 
Sevenue  are,  in  all  proceedings,  civil  and  criminal,  touching  any 
newspaper,  or  any  matter  contained  therein,  conclusive  evidence  of 
the  truth  of  the  statements  set  forth  in  the  declarations,  as  against 
every  person  who  has  signed  them/  Whether  an  action  against 
the  proprietors  of  a  newspaper  for  the  value  of  articles  written  by 
a  contributor,  is  a  proceeding  touching  a  newspaper  within  the 
meaning  of  this  provision,  may  admit  of  much  doubt ;  but  even  if 
it  be,  the  plaintiff  cannot  succeed,  on  merely  producing  a  copy  of 
the  declarations  signed  by  the  defendants,  if  it  appear  that,  in 
point  of  fact,  the  plaintiff's  contract  for  the  supply  of  the  articles 
was  exclusively  made  with  a  third  party,  being  the  real  proprietor, 
upon  his  sole  responsibility,  and  that  consequently  no  credit  was 
actually  giv^n  to  the  defendants.'  So,  certified  copies  of  the 
memorials  filed  at  the  office  of  Inland  Bevenue  by  banking 
copartnerships,  are  receivable  in  evidence,  "as  proof  of  the 
appointment  and  authority  of  the  public  officers  named  in  such 
account  or  return,  and  also  of  the  fact,  that  all  persons  named 
therein  as  members  of  such  corporation  or  copartnership,  were 
members  thereof  at  the  date  of  such  account  or  return.*' '  If 
these  memorials  have  not  been  filed  within  the  time  limited  by 
the  Act»  they  cannot  be  received  in  evidence ;  *  and  when  they 
are  admissible,  they  by  no  means  preclude  parties  from  having 
recourse  to  other  proof  of  the  facts  contained  in  them.^ 

§  1581.  The  admissibility  of  the  books  of  corporations  depends, 
at  common  law,  on  the  nature  of  the  acts  recorded.  If  these  are 
obviously  of  a  public  character,  and  the  entries  have  been  made 
by  the  proper  officer,  they  will  be  received  in  evidence  either  for 
or  against  the  corporation;*  but  if  they  relate  to  the  private 

*  Ante,  p.  1289,  n.  6.     See  Watts  r.  Lyons,  6  M.  «k  Or.  1047. 
^  Holcrofb  V.  Hoggins,  2  Ck)m.  B.  488. 

*  7  Geo.  4,  a  46,  §§  4,  6 ;  ante,  p.  1289. 
^  Presoott  t^.  Buffery,  1  Com.  B.  41. 

*  Edwards  v.  Buchanan,  3  R  d^  Ad.  788  ;  R.  v.  Carter,  1  Den.  C.  0.  65. 

*  R  i;.  Mothersell,  1  Sir.  93  ;  Thetford's  case,  12  Vin.  Abr.  90,  pL  16 ; 
2  Camp.  101,  n. 
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public  books  and  documents  might  be  mentioned,  the  admissibility 
and  effect  of  which  depend  upon  special  legislative  enactment ; 
but  as  the  most  important  of  these  have  already  been  incidentally 
noticed  while  discussing  the  mode  of  proving  public  documents,  it 
is  not  deemed  expedient  again  to  advert  to  them. 

§  1582.  A  rule  of  law  of  some  practical  value  has  of  late  years 
been  established  respecting  the  mode  of  signing  books,  which 
contain  entries  of  the  proceedings  of  commissioners,  directors  of 
companies,  public  trustees,  and  the  like,  at  their  general  meetings. 
By  a  great  variety  of  statutes,  such  books  are  rendered  admis- 
sible as  evidence  of  the  proceedings  entered  in  them ;  but  it  not 
un&equently  happens  that  the  Act  contains  a  clause  directing  the 
chairman  to  subscribe  his  name  to  the  minutes  at  each  meeting. 
Notwithstanding  this  clause,  the  Courts  have  held,  that  the  fact 
of  the  signature  being  attached  at  the  meeting,  is  not  a  condition 
precedent  to  the  admissibility  of  the  entry,  provided  it  has  been 
signed  at  some  future  time  by  the  person  who  actually  presided 
as  chairman.^  Considering  the  loose  manner  in  which  the  direc- 
tions contained  in  local  and  personal  Acts  are  usually  followed, 
this  ruling  has  at  least  the"  advantage  of  being  highly  convenient. 

§1583.  While  treating  of  the  mode  of  proving  certificates, 
reference  has  been  made  to  a  considerable  number  of  those  docu- 
ments, which  are  rendered  by  statute  admissible  evidence  of  the 
particular  facts  certified  therein.'  To  these  no  further  allusion  is 
necessary ;  but  with  respect  to  one  or  two,  which  have  not  yet 
been  mentioned,  it  may  be  desirable  to  say  a  few  words.  And, 
first,  the  Court  of  Queen's  Bench  has  decided, — Mr.  Justice  Erie, 

117,  118  ;  Waterford,  Wexford,  Wicklow,  <fe  Dublin  RaO.  Co.  v.  Pidcock, 
8  Ex.  R  279. 

^  Southampton  Dock  Go.  v.  Bichards,  1  M.  <S?  Gr.  448 ;  Miles  v.  Bough, 
3  Q.  B.  845  ;  3  G.  &  D.  119,  8.  C.  ;  in  re  Jennings,  1  Ir.  Eq.  R,  N.  S., 
23G.  See  Inglis  v,  Gr.  North.  RuL  Co.,  1  Macq.  Sc  Cas.  H.  of  L.  112,  in 
which  it  was  held,  that,  where  a  meeting  of  a  Scotch  Railway  Company's 
finance  Committee  was  adjounied,  it  was  su£Eicient  that  the  minutes  of  the 
adjoomed  meeting  were  signed,  though  §  101  of8<k  9  Yici,  a  17,  requires 
that  ^*  every  entry  shall  be  signed  by  the  chairman  of  such  meeting." 

*  Ante,  §  1441,  et  seq. 
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documents,  and  as  being  entitled,  on  the  same  principles,  to  a 
certain  degree  of  credit.  Any  approved  public  and  general 
history,  therefore,  is  admissible  to  prove  ancient  facts  of  a  public 
nature,  and  the  general  usages  and  customs  of  this  or  of  any 
foreign  country.*  But  in  regard  to  matters  not  of  a  public  and 
general  nature,  such  as  the  custom  of  a  particular  town,  a  descent, 
the  nature  of  a  particular  abbey,  the  boundaries  of  a  county,  and 
the  like,  they  are  not  admissible.'  A  fortiori,  peerages,  army 
and  navy  lists,  law  lists,  clergy  lists,  court  guides,  directories, 
university  calendars^  and  other  non-official  publications  of  a 
similar  nature^  cannot  be  received  in  evidence,  however  useful 
they  may  be  to  the  genealogist,  in  aiding  his  researches,  and 
directing  him  to  the  sources  from  which  the  information  con- 
tained in  them  was  derived.' 


*  B.  N.  P.  248,  249  ;  case  of  Warren  Hastings,  referred  to  by  Lord 
Ellenborough,  in  Picton's  case,  30  How.  St.  Tr.  492  ;  2  Ph.  Ev.  123  ;  Lord 
Bridgewater's  case,  cited  Skin.  15 ;  Morris  v.  Harmer,  7  Peters,  554  ;  Lord 
Broimker  v.  Atkyns,  Skin.  14  ;  St.  Catherine's  Hospital  case,  1  Vent.  151  ; 
Keale  v.  Fry,  dted  1  Salk.  281  ;  S.  0.  nom.  Neal  v.  Jay,  dted  12  Mod.  86  ; 
S.  C.  nom.  Lady  Ivy  &  Neal's  case,  dted  Skin.  C23.  In  each  of  the  three 
last-named  reports,  it  is  distinctly  stated  that  Chronides  were  admitted  in 
that  case  to  prove  on  behalf  of  the  plaintiff  that  King  Philip  did  not  assnme 
the  style  of  King  of  Spain  before  a  certain  time  ;  but  on  turning  to  Mossam 
V.  Iry,  10  How.  St.  Tr.  555,  which  seems  to  be  the  same  case,  no  Chronides 
appear  to  have  been  offered  in  cTidenoe  for  such  a  purpose.  A  history, 
indeed,  was  tendered  by  the  defendant  to  prove  when  Charles  the  Fifth 
resigned,  but  this  was  rejected  by  Jeffreys,  C.  J.,  who,  after  styling  the 
book  in  his  characteristic  manner,  ''a  little  lousy  history,"  asked  with 
evident  irritability,  ''  Is  a  printed  history,  written  by  I  know  not  who^  an 
eyidence  in  a  court  of  kw  ?"  p.  625.  it  is  imposdble  to  reconcile  these 
conflicting  reports.     See  Pea.  Ev.  82,  83. 

>  Steyner  v.  Drortwioh,  Skin.  623  ;  1  Salk.  281  ;  12  Mod.  85,  a  C.  ; 
Piercy's  case,  Tho.  Jones,  164  ;  Lee  Peer.,  Min.  Ev.  155  ;  Evans  v. 
Getting,  6  C.  &  P.  586,  per  Alderson,  B.  ;  2  Ph.  Ev.  123,  124  ;  Hubb. 
Ev.  699—701. 

»  Marchmont  Peer.,  Min.  Ev.  62,  77  ;  Hubb.  Ev.  700—703. 
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under  seal^  it  had  only  a  partial  operation,  and  it  thus  stood  in 
the  way  of  any  philosophical  attempt  to  place  all  documents 
referred  to  in  the  pleadings  on  the  same  footing.  And  next,  it 
occasionally  caused  much  unnecessary  prolixity,  as,  after  oyer  was 
craved,  the  whole  deed,  however  long  and  irrelevant  it  might  be, 
was  set  out  verbatim  on  the  record,  and  became  part  of  the 
pleading  of  the  person  who  was  suing  upon  it.  Yielding  to  the 
force  of  these  objections,  the  Common  Law  Commissioners,  in 
their  report  of  1851,  recommended  the  abolition  of  the  rule,'  and 
their  recommendation  was  carried  out  in  the  Common  Law 
Procedure  Act,  1852.* 

§  1588.  Independent  of  the  practice  respecting  profert  and  oyer, 
the  judges,  in  the  exercise  of  their  equitable  jurisdiction,  were 
for  many  years  in  the  habit  of  compelling,  almost  as  a  matter  of 
course,  the  inspection  of  all  documents  which  were  set  forth  and 
relied  upon  by  either  party  in  his  pleading,  and  which  were'  of 
such  kind  as  not  strictly  to  require  profert.'  Thus,  if  a  party 
brought  an  action  upon  a  bill  of  exchange,  a  promissory  note,  a 
policy  of  insurance,^  a  guarantee,*  or  a  written  agreement,  the 
defendant  might,  in  general,  obtain  an  inspection  of  the  document 
declared  upon,  by  applying  to  the  Court,  or,  more  conveniently, 
to  a  judge  at  chambers.*    But,  in  order  to  ensure  success,  it  was 

»  P.  25. 

'  §  65  of  15  ^  16  Vict.,  c.  76,  enacts  that  *'  it  shall  not  be  necessary  to 
make  profert  of  any  deed  or  other  document  mentioned  or  relied  on  in  any 
pleading ;  and  if  profert  shall  be  made,  it  shall  not  entitle  the  opposite 
party  to  erave  oyer  or  to  set  out  upon  oyer  such  deed  or  other  document." 
§  56  enacts,  that  "  a  party  pleading  in  answer  to  any  pleading  in  which  any 
document  is  mentioned  or  referred  to,  shall  be  at  liberty  to  set  out  the  whole 
or  such  part  thereof  as  may  be  material,  and  the  matter  so  set  out  shall  be 
deemed  and  taken  to  be  part  of  the  pleading  in  which  it  is  set  out." 
Similar  provisions  are  contained  in  §  63  of  the  Irish  Act,  16  &  17  Vict., 
a  113.  '  Steph.  PL,  486,  487. 

^  In  actions  on  policies  of  insurance,  the  judges  appear  on  one  or  two 
occasions  to  have  made  general  orders  that  the  assured  should  produce,  upon 
(j^fidavit,  to  the  underwriters,  aU  the  parpen  in  his  possession  relative  to  the 
cause  ;  see  Goldsmidt  i^.  Marryat,  1  Camp.  562  ;  Clifford  v,  Taylor,  1  Taunt. 
167:  sedqu.      *  Bluck  «.  Gompertz,  2  L.  M.  &  P.  597 ;  7  Ex.  R  67,  S.  C. 

*  Woobner  v.  Devereux,  2  M.  A  Gr,  758  ;  Blogg  v.  Kent,  6  Bing.  614 ; 
Thomas  v.  Dunn,  6  M.  d^  Gr.  274. 
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not  the  direct  foundation  of  the  action  or  defence,  but  were 
merely  matter  of  evidence  to  be  used  at  the  trial ;  still,  if  after 
having  been  executed  by  the  two  litigating  parties,  or  by  per- 
sons in  privity  with  thein,  without  a  counterpart,  it  had  been 
lodged  in  the  hands  of  the  one  party  for  the  use  of  both,  the 
Court  on  motion,  or  a  judge  at  chambers  on  summons,  would 
generally  compel  its  production,  on  the  ground  that  the  holder 
must,  in  such  case,  be  deemed  a  mere  trustee  for  the  opposite 
party.' 

%  1590.  So,  if  the  party  seeking  to  inspect  the  instrument  had 
executed  it,  though  the  holder  had  not  ;*  or  if  the  applicant,  with- 
out having  actually  signed  the  deed,  were  legally  interested  in 
it,  the  Court  would  usually  compel  the  inspection  prayed ; '  but 
they  would  never  interfere  to  enforce  the  production  of  a  docu- 
ment, to  which  the  applicant  was  neither  party  nor  privy,  and  in 
which  he  had  no  legal  interest.^  The  question  which  was  uni- 
formly asked  by  the  judges  in  cases  of  this  nature,  was,  whether 
or  not  the  deed  or  other  instrument  had  been  deposited  in  the 
hands  of  the  holder  as  a  trustee  for  the  applicant  only,  or  at  least 
for  the  applicant  jointly  with  himself;  and  unless  this  question 
were  answered  in  the  affirmative,  the  application  could  not  be 
entertained.^  Neither  would  a  court  of  law,  unless  directed  by 
statute,*  ever  compel  the  production  of  a  private  document, 
excepting  at  the  instance  of  a  party  to  a  civil  suit  actually 

^  2  Fh.  Ev.  195  ;  Bateman  v.  Phillips,  4  Tannt.  157  ;  Gigner  v,  Bayly, 
5  Moore,  71  ;  Ohamook  v.  Lumley,  6  Scott,  438  ;  Beid  v.  Ck)leman,  2  Or. 
d^  M.  456  ;  Steadman  v.  Aiden,  4  DowL  ^  L.  16  ;  15  M.  4;  W.  587,  S.  0. 

^  MoiTOw  V.  Saunders,  1  K  ife  B.  318  ;  3  Moore,  671,  S.  0. 

'  Bateman  v.  Phillips,  4  Tannt.  157  ;  Browning  v.  Aylwin,  7  B.  &  C. 
^4 ;  Doe  d.  Child  v.  Boe,  1  £.  ^  B.  279. 

^  Smith  V.  Winter,  3  M.  &  W.  309  ;  Cocks  v.  Nash,  9  Bing.  723  ;  lav- 
lenoe  v.  Hooker,  5  Bing.  6  ;  Bimdle  v.  Beaumont,  4  Blng.  537  ;  Kowe  v, 
JSowden,  id.  538,  n. ;  Batcliffe  v,  Bleasby,  3  Bing.  148  ;  Taylor  v,  Osborne, 
dted  4  Taunt.  159  ;  GoodM  v.  Fuller,  14  M  ^  W.  4 ;  Pickering  v. 
Noyes,  1  B.  d^  0.  262  ;  Powell  v.  Bradbnry,  4  Com.  B.  541 ;  Pritchett  v, 
&nart,  7  Com.  B.  625  ;  6  DowL  ^  L.  702,  S.  0. 

*  Pickering  v.  Koyes,  1  B.  d^  0.  262  ;  Blogg  v.  Kent,  6  Bing.  615,  per 
a%adal,  0.  J. 

•  Post,  §  1612. 

i  Y 
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upon  his  adversary  to  produce  the  other  copy*  for  his  mere 
inspection;  though,  perhaps,  in  such  a  case,  the  Court  would 
compel  the  production  of  the  other  copy  at  the  Office  of  Inland 
Revenue  for  the  purpose  of  being  stamped.* 

§  1593.  It  seems  at  one  time  to  have  been  considered  that,  as 
no  man  is  compellable  to  furnish  evidence  which  may  render  him 
liable  to  a  criminal  prosecution,  the  Court  would  not  order  the 
inspection  of  documents  on  a  suggestion  of  forgery : '  but  that 
doctrine  was  afterwards  rejected;  and  it  became  the  constant 
practice  for  judges  at  chambers  to  make  such  orders,  when  the 
applicant  had  reason  to  believe  that  the  instrument  on  which  his 
opponent  relied  had  been  forged.*  The  judges,  however,  would 
not  in  this,  or,  indeed,  in  any  case,  compel  the  party  to  whom  the 
writing  belonged  to  deposit  it  with  the  master  of  the  Court,  or 
with  any  other  person ;  but  allowing  the  owner  to  keep  possession 
of  the  document,  they  would  merely  order  him  to  permit  his 
adversary  and  the  witnesses  to  inspect  it  in  his  hands,  or  in  the 
hands  of  his  attorney.* 

§  1504.  Such  appear  to  be  the  principal  rules,  so  far  as  they 
can  be  gathered  from  a  multitude  of  not  very  consistent  decisions, 
by  which,  prior  to  the  1st  of  November,  1851,*  the  judges  at 
common  law  were  guided  in  granting  or  refusing  applications  for 
the  inspection  of  documents.  Lord  Mansfield,  indeed,  in  the  last 
century,  was  anxious  to  place  this  equitable  and  useful  jurisdiction 
of  the  common-law  judges  upon  a  broader  basis,  and  repeatedly 
held  that,  in  order  to  avoid  the  expense  and  delay  of  a  bill  in 


^  Street  v.  Brown,  6  Taunt.  302;  Woodcock  v.  Worthington,  2  Yon, 
&  J.  4. 

2  Neale  v.  Swind,  1  DowL  314 ;  2  Cr.  &  J.  278,  S.  C. ;  Travis  v. 
Collins,  2  Cr.  <b  J.  625  ;  2  Tyr.  726,  S.  C. 

*  Chetwind  v.  Mamell,  IB.  <fc  P.  271,  per  Gibbs,  C.  J. ;  Hildyard  v. 
Smith,  1  Bing.  451  ;  8  Moore,  586,  &  C. 

^  Thomas  v.  Dunn,  6  M.  (b  Gr.  274 ;  Woolmer  v.  Deverenx,  2  M.  &Qt,  759 ; 
3  Scott,  N.  R  224 ;  9  DowL  673,  S.  C. ;  Richey  v.  Ellis,  1  Ale.  &  Nap.  111. 

*  Thomas  v.  Dunn,  6  M.  <k  Gr.  274 ;  Rogers  v.  Turner,  21  L.  J.,  Ex., 
9,  per  Alderson,  B. 

*  When  the  Act  of  14  &  15  Yict.,  c.  99,  came  into  operatioD. 
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power  was  thus  restricted  By  design.  Lord  Brougham,  it  is  true, 
in  common  with  those  who  acted  with  him,  never  doubted  for  an 
instant,  that  the  courts  of  common  law  ought  to  be  intrusted  with 
fall  equitable  powers  of  enforcing  discovery,  whether  of  documents 
under  the  control,  or  of  facts  within  the  knowledge,  of  either  party 
to  an  action ;  but  it  was  deemed  inexpedient  to  press  these  views 
on  the  House  of  Lords  in  the  session  of  1851.  The  main  object 
of  Lord  Brougham's  bill  of  that  year  was  to  render  parties  to  the 
record  admissible  witnesses ;  and,  as  Lord  Truro,  the  Chancellor, 
vigorously  opposed  this  innovation,  it  was  considered  not  impro- 
bable that  the  plan  would  be  defeated,  if  he  were  enabled  to 
suggest  the  prudence  of  being  satisfied  in  the  first  instance  mth 
trying  the  less  dangerous  experiment  of  granting  powers  of 
discovery  to  courts  of  law.  As  a  matter  of  policy,  therefore,  no 
attempt  was  then  made  to  confer  on  the  courts  of  common  law 
complete  equitable  powers  of  compelling  discovery;  but  the  clause 
was  so  expressed,  as  to  give  to  the  judges  the  mere  power  of 
ordinary  inspection  under  certain  limitations,  when  the  applicant 
could  state  circimistances  sufficient  to  raise  a  fair  inference  that 
the  documents  required  to  be  produced  were  in  the  hands  of  his 
opponent.'  It  was  felt  that  this  alteration  in  the  law  was  of 
itself  a  great  improvement ;  and  the  advocates  of  legal  reform 
were  well  assured  that  it  would  inevitably  lead  to  still  more 
extensive  changes.' 

§  1597.  Nor  was  their  confidence  misplaced ;  for,  in  1854,  the 
Legislature, — acting  on  the  suggestion  of  the  Common  Law  Com- 
missioners,' "that  each  party  to  a  suit  at  common  law  shall 
have  a  right  to  compel  the  other  to  discover  and  set  forth  what 
documents  relating  to  the  cause  are  in  his  possession  or  power," — 
passed  an  enactment  to  carry  these  views  into  effect.  The  section 
in  question  is  the  50th  of  the  Act  of  17  &  18  Vict,  c.  125,^  which 


'  Doe  V.  Langford,  21 L.  J.,  Q.  B.,  217  ;  Hunt  v.  Hewitt,  7  Ex.  R  243. 

'  This  explanation  has  been  given,  because  the  Common  Law  Oonmiis- 
sioners,  in  their  second  Eeport,  have  erroneously  attributed  the  defect  in  the 
clause  to  an  oversight,  p.  35.  '  Second  Hep.  p.  35. 

*  For  a  corresponding  clause  relative  to  Ireland,  see  19  (b  20  Yict., 
^  102,  §  55. 
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enactSy  thaty  '^  Upon  the  application  of  eitlier  party  to  any  cause 
or  other  ciTil  proceeding  in  any  of  the  superior  courts,  itpcai  an 
affidavit  by  snch  party  of  his  belief  that  any  document,  to  the 
prodaction  of  which  he  is  entitled  for  the  purpose  ot  discoTeiy  or 
otherwise,  is  in  the  possession  or  power  of  the  opposite  party,  it 
shall  be  lawful  for  the  Conrt  or  jndge  to  order  that  the  party 
against  whom  such  application  is  made,  or  if  such  party  is  a  bo^ 
corporate  that  some  ofBcer  to  be  named  of  snch  body  corpcsite, 
shall  amwer  on  affidavit^  stating  what  documents  he  or  they  has 
or  haye  in  his  or  their  possession  or  i>ower  relating  to  the  matters 
in  dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of 
them  are  in,  and  whether  he  or  they  objects  or  object  (and  if  so, 
on  what  grounds,)  to  the  production  of  such  as  are  in  his  or  their 
possession  or  power;  and  upon  such  affidavit  being  made,  the 
Conrt  or  judge  may  make  such  further  order  thereon  as  shall 
be  just" 

§  1598.  This  clause,  read  in  connexion  with  §  6  of  Lord 
Brougham's  Act,  would  seem  to  have  conferred  on  the  common 
law  courts  all  requisite  powers  for  enforcing  both  the  discovery 
and  the  inspection  of  documents.  The  mode  of  proceeding  under 
both  or  either  of  the  enactments  is  not  yet  definitively  settled, 
but  thus  much  may  perhaps  be  safely  predicated,  that,  to  justify 
the  application,  Ist,  an  action  or  other  '^  civil  proceeding," — 
which  last  term  will  include  a  mandamus  to  enforce  a  civil  right, 
when  the  return  to  the  writ  is  traversed,* — ^must  be  actually 
pending,  though  it  is  unnecessary  that  issue  should  be  joined;' 
2nd,  the  documents  required  to  be  produced  must  relate  to  the 
matters  in  dispute;  drd,  the  case  must  be  one  in  which  the 
applicant  would  be  entitied  in  equity  to  a  discovery  and  inspec* 
tion,'  and,  4th,  the  affidavit  in  support  of  the  motion  must  be 
made  by  the  applicant  himself.*  It  seems  almost  needless  to  add 
that  the  Court  will  refuse  to  make  any  order,  if  it  appears  that 

^  R  V,  Ambeigate,  &q.  RaiL  Co.,  17  Q.  B.  957. 

'  FoTBhaw  V.  Lewis,  10  Ex.  R  712.  See  Rogers  v.  Tamer,  21  L  J., 
Ex.,  8. 

»  See  Hunt  v.  Hewitt,  7  Ex.  R  242  ;  Gomm  v.  Panratt,  26  L  J.,  C. 
P.,  279.  <  Herschfeld  v.  Clarke,  11  Ex.  R  712. 
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the  real  object  of  the  applicant  is  not  to  get  evidence  available  in 
the  pending  action,  but  to  procure  information  which  may  be  of 
use  in  ulterior  proceedings  against  other  parties.*  If  the  applica- 
tion is  likely  to  be  resisted,  the  affidavit  in  support  of  it  must 
state,  1st,  the  pendency  of  the  suit ;  2nd,  its  nature,  so  that  the 
Court  or  judge  may  perceive  what  matters  are  really  in  dispute ; 
drd,  as  it  seems,  the  belief  of  the  deponent  that  he  has  just 
ground  to  maintain  or  defend  the  suit;  4th,  his  belief  that  the 
documents  in  question  are  in  the  possession  or  power  of  his 
opponent ; '  and,  5th,  the  reason  of  the  application,  and  the 
existence,  nature,  identification,  and  admissibility,'  of  the  docu- 
ments, in  order  that  it  may  be  seen  that  the  object  in  view  is  to 
enable  the  applicant  to  support  his  own  case,  and  not  to  find  a 
flaw  in  the  case  of  his  opponent,  and  also  that  his  opponent  may 
be  able  with  precision  to  admit  or  deny  the  possession  of  the 
documents.^  To  this  affidavit  the  opponent  may  answer  by 
swearing  either  that  he  has  no  such  documents  within  his  posses- 
sion or  power,  or  that  they  relate  exclusively  to  his  own  case,  or 
that  he  is  for  any  sufficient  reason  privileged  from  producing 
them ;  or  he  may  submit  to  show  parts,  covering  the  remainder, 
on  affidavit  that  the  part  concealed  does  not  in  any  way  relate  to 
the  applicant's  case.  ^ 

§  1599.  Bearing  in  mind  these  general  observations,  it  may  be 
well  to  illustrate  them  by  referring  briefly  to  the  principal  decisions 
which  have  been  pronounced  under  Lord  Brougham's  Inspection 
Clause.  At  first,  attempts  were  made  to  obtain  orders  for  inspec- 
tion on  extremely  vague  and  unsatisfactory  affidavits.  In  one 
case  the  applicant  merely  swore  that  he  was  advised  that  certain 
documents  in  the  possession  of  his  adversary  might  be  necessary 
as  evidence  on  his  behalf,  and  he  neither  stated  that  he  believed 
such  advice  to  be  well  founded,  nor  did  he  point  out  in  what  way 
the  documents  could  advance  his  case.    The  rule  was  of  course 


'  Temperky  v.  WiUett,  25  L.  J.,  Q.  B.,  259  ;  6  EL  &  B.  380,  S.  C. 
3  See  Bray  v.  Finch,  1  H.  &  N.  468. 

*  Thompson  v,  Bobson,  2  H.  dls  N.  412. 
^  Hunt  V.  Hewitt,  7  Ex.  B.  243,  244. 

*  Id.     See  Forshaw  v.  Lewis,  10  Ex.  B.  712. 
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inspection,  to  see  if  there  were  any  entries  relating  to  the  work, 
and  what  price  was  therein  charged^ 

§1601.  In  the  case  of  Doe  v.  Langford'  the  facts  were 
these: — The  defendant,  being  a  freeholder  of  certain  premises, 
was  also  assignee  of  a  lease  of  other  adjoining  premises,  the 
reversion  of  which  was  in  the  lessor  of  the  plaintiff.  A  dis- 
pute arose  respecting  the  boundary  of  the  two  properties,  and 
ejectment  was  brought,  at  the  expiration  of  the  lease,  to  recover 
a  plot  of  land  which  the  lessor  of  the  plaintiff  alleged  was 
parcel  of  the  leasehold,  but  which  the  defendant  claimed  as 
his  freehold.  The  lessor  of  the  plaintiff  thereupon  applied  to 
the  Court  for  leave  to  inspect  the  lease,  as  he  had  no  coun* 
terpart  of  it,  the  assignment  of  the  lease,  and  the  conveyance 
of  the  freehold ;  but  Mr.  Justice  Erie,  while  he  granted  so  much 
of  the  application  as  related  to  the  lease  and  assignment,  refused 
to  make  any  order  with  respect  to  the  conveyance,  as  that  deed 
could  not  in  any  way  prove  the  title  of  the  applicant  to  the  land 
which  he  sought  to  recover.  In  the  case  of  Hill  i;.  Philp,'  a 
question  arose  as  to  whether  certain  documents  were  privileged 
from  inspection.  There  an  action  was  brought  against  the  keeper 
of  a  lunatic  asylum  for  improper  treatment  of  a  lunatic,  and  the 
plaintiff  sought  to  inspect  the  books  kept  by  the  defendant  as 
required  by  the  Act  of  8  &  9  Vict,  c.  100, — the  defendant's 
licence, — the  order  and  medical  certificates  under  which  the 
plaintiff  was  confined, — and  all  letters  written  either  by  the  plain- 
tiff's wife,  or  by  the  commissioners  of  lunacy,  to  the  defendant 
relating  to  the  plaintiff.  The  application  was  resisted  on  the 
fourfold  ground,  1,  that  it  was  contrary  to  public  policy  to  allow 
the  inspection ;  2,  that  the  documents  were  strictly  confidential ; 
8,  that,  if  produced,  they  might  subject  the  defendant  to  an 
indictment,  and  self-crimination  could  not  be  enforced;  and,  4, 
that  it  did  not  appear  in  what  way  they  could  be  material  in 
support  of  the  plaintiff's  case.  The  Court  very  properly  over- 
ruled all  these  objections,  and  ordered  the  inspection  as  prayed. 

^  Hant  V.  Hewitt,  7  Ex.  R  236.    See  Biccard  v.  IncloBure  CommiB.  4  R  & 
B.  329.  ^  1  BaU  Ot.  Cas.  37,  per  Erie,  J.  ;  21  L.  J.,Q.  B.,  217,S.  a 

»  7  Ex.  R  232. 
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may  enable  him  to  defeat  the  case  or  title  which  he  expects  his 
opponent  will  set  up  ;*  and  he  has  a  further  right  to  know  what 
that  case  or  title  is ; '  but  still  he  has  no  right  whatever  to  a 
discovery  of  the  evidences,  or  to  an  inspection  of  the  writings, 
which  either  relate  exclusively  to  his  adversary's  case,'  or  are  not 
material  to  the  issues  about  to  be  tried  at  law/ 

§  1604.  The  mode  of  obtmning  the  inspection  reqmred  when  a 
bill  ot  discovery  is  filed,  is  well  explained  by  Vice-Chancellor 
Wigram.'  "  The  plaintiff  alleges  in  his  bill  (in  effect),  that  the 
defendant  has  in  his  possession  or  power,  deeds,  papers,  and 
writings  relating  to  the  matters  mentioned  in  the  bill ;  and  that, 
by  the  contents  of  such  deeds,  papers,  and  writings,  if  the  same 
were  produced,  the  truth  of  the  plaintiff's  case  would  appear. 
The  defendant  is  then  required  by  the  bill  to  admit  or  deny  the 
truth  of  these  allegations;  if  he  admits  having  possession  or 
power  over  any  such  deeds,  documents,  or  writings,  he  is  required 
by  the  bill,  and  is  prima  facie  bound,  to  describe  them,  either  in 
the  body  of  his  answer,  or  in  the  schedule  to  it.  The  plaintiff 
then  moves  the  Court  that  the  defendant  may  be  ordered  to 
produce  and  leave  in  the  "  Record  and  Writ  Office  *  "  the  deeds, 
papers,  and  writings  so  described,  with  liberty  for  the  plaintiff  to 
inspect  them  and  take  copies  thereof."  Though  this  mode  of 
proceeding  has  of  late  years  been  substituted  for  the  more 
cumbrous  course  of  requiring  the  defendant  to  set  out  the 
contents  of  the  documents  in  his  answer,  the  orders  for  produc- 
tion still  rest  upon  the  principle  that  the  documents  are  part  of 


Ex.  R,  162;  Wigram  on  Disa,  §§  326,  367;  Combe  «.  Ck>rp.  of  London, 
1  Y.  A  ColL  C.  C.  631  ;  16  L.  J.,  Ch.,  80,  S.  C. ;  Ati-Gen.  v.  Thompson, 
8  Haro,  106  ;  Stainton  v.  Chadwick,  3  M.  <b  Gord.  676;  13  Beav.  320, 
S.  C.     See  Gomm  v.  Panx)tt,  26  L.  J.,  0.  P.,  279. 

»  Att.Gen.  r.  Corp.  of  London,  2  Hall  A  T.  1,  11—18 ;  2  M.  &  Gord. 
247  ;  12  Beav.  8,  S.  C.  ;  Stainton  v,  Chadwick,  3  M.  ife  Gord.  676  ;  13 
Beav.  320,  a  C.  Md. 

>  Bolton  o.  Corp.  of  Liverpool,  1  MyL  A  K  88 ;  3  Sim.  467,  S.  C  ; 
Smith  V.  Dnke  of  Beaufort,  1  Hare,  620  ;  1  PhilL  220,  221,  S.  C.  ;  Glover 
V.  Hall,  2  PhilL  484. 

-•  Wigram  on  Disc.,  §§  224—237.  *  Wigram  on  Disc,  §  286. 

•  Gen.  Ord.  67,  16th  Oct.  1862. 
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incorporates  them  by  general  or  special  reference  with  his  answer, 
as  to  make  them  form  a  substantial  part  of  it.  In  this  case  the 
plaintiff  will  be  entitled  to  their  production,  whether  they  con* 
stitute  his  title  or  the  exclusive  title  of  the  defendant ;  because 
the  latter,  by  thus  dealing  with  the  documents,  will  be  held  to 
have  waived  any  objection  to  their  production;  and  this,  too, 
although  in  a  subsequent  part  of  his  answer  he  should  expressly 
claim  the  privilege  of  withholding  them,  either  as  forming  no  part 
of  his  opponent's  case,  or  as  confidential  communications.*  The 
same  doctrine  would  apply,  if  a  petitioner  were  to  refer  in  his 
petition  to  a  document  in  his  possession.'  In  short,  neither 
party  to  a  suit  will  be  allowed  to  set  out  a  document  in  part 
and  then  refer  to  it,  and  afterwards  to  tell  his  opponent  that  he 
shall  not  see  it,  because  he  himself  was  not  bound  originally  to 
furnish  any  information  respecting  it.  Either  he  must  abstain 
from  referring  to  any  part  of  it,  or  he  must  permit  his  opponent 
to  examine  every  part.  He  cannot  after  a  general  reference  turn 
round,  and  say, "  I  told  you  something  I  was  not  bound  to  tell 
you ;  I  will  now  claim  my  privilege,  and  tell  you  no  more."* 

§  1607.  Though  all  documents  will  be  considered  as  being  in 
the  defendant's  power,  which  he  admits  to  be  in  the  hands  of  his 
(igent^  or  of  any  other  person  under  his  control*  the  Court  will  not 
in  general  order  the  production  of  papers,  where  it  appears  by  the 
defendant's  answer,  that  he  has  a  joint  possession  of  them  with 
somebody  else  who  is  not  before  the  Court,'  and  who  has  an 


'  Hardman  v,  Ellamea,  2  MyL  <fe  K.  732,  745;  Macintoah  v.  Great 
Western  Bail  Ck>.,  18  L.  J.,  Ch.,  169. 

'  Peyton  v.  Lambert,  6  Ir.  £q.  R,  N.  S.,  9. 

'  MacintoBh  i;.  Great  Western  BaiL  Co.,  18  L.  J.,  Ch.,  170,  per  Lord 
Cottenham.     See  ante,  §  1319. 

^  Wigram  on  Disa,  §  294 ;  Ex  parte  Shaw,  Jacob,  272  ;  Morrice  v. 
Swaby,  2  Beav.  500  ;  Rodick  v.  Gandell,  10  Beav.  270  ;  Palmer  v.  Wright, 
id.  234 ;  Monsel  v.  Lindsay,  13  Ir.  Eq.  R  1 44.  Documents  pledged  by 
the  defendant  are  not  under  his  control,  Liddell  v,  Norton,  1  Kay,  app.  xL 
See  ante,  §  1591. 

*  Murray  v.  Walter,  Or.  <&  Ph.  114,  124,  125,  per  Lord  Oottenham  ; 
Taylor  v.  Rondell,  Or.  &  Ph.  Ill,  per  id.  ;  Keid  v.  Langlois,  1  M.  &  Gord. 
627,  635—638,  per  id.  ;    2  Hall  &  T.  59,  69—72,  S.  C.  ;  Morrell  v. 
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by  any  defendant  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power  relating  to  matters  in  question  in  the  suit  as 
the  Court  shall  think  fit;  and  the  Court  may  deal  with  such 
documents  when  produced,  in  such  manner  as  shall  appear  just."  * 
§  20  enacts,  that  *'  it  shall  be  lawful  for  the  Court,  upon  the 
application  of  any  defendant  in  any  suit,  whether  commenced  by 
bill  or  by  daim,  but  as  to  suits  commenced  by  bill,  where  the 
defendant  is  required  to  answer  the  phdntiff's  bill,  not  until  after 
he  has  put  in  a  full  and  sufficient  answer  to  the  bill,  unless  the 
Court  shall  make  any  order  to  the  contrary,  to  make  an  order  for 
the  production  by  the  plaintiff  in  such  suit,  on  oath,  of  such  of  the 
documents  in  his  possession  or  power  relating  to  the  matters  in 
question  in  the  suit,  as  the  Court  shall  think  right ;  and  the  Court 
may  deal  with  such  documents,  when  produced,  in  such  manner 
as  shall  appear  just." 

§  1609,  The  above  statutory  provisions  make  no  alteration  in 
the  ancient  rule  in   equity,  which  requires  that  every  party, 
whether  plaintiff  or  defendant,  who  seeks  to  enforce  the  pro- 
duction of  documents,  must  rest  his  application  on  the  sworn 
admission  of  his  adversary,  that  the  documents  in  question  are 
either  in  his  custody  or  under  his  control.'    A  plaintiff,  therefore, 
cannot  obtain  an  order  for  production,  on  his  own  affidavit  that 
the  document  required  is  in  the  defendant's  possession,  if  the 
defendant  does  not  himself  admit,  on  oath,  that  such  is  the  case/ 
"When  the  suit  is  commenced  by  bill,  an  order  upon  the  plaintiff 
to  produce  documents  may  be  made  under  §  20  of  the  Act  at  any 
time  after  the  answer  has  been  put  in,  and  though  the  period  of 
flix  weeks  allowed  for  excepting  to  the  answer  has  not  expired ; 
but  if  the  summons  is  taken  out  very  soon  after  the  filing  of  the 
answer,  the  Court  will  give  time  to  the  plaintiff  to  ascertain 
whether  the  answer  is  sufficient.*     All  applications  under  the 
Act  should  be  made,  in  the  first  instance,  to  a  judge  at  chambers  ;* 

^  See  ante,  p.  1030,  n.  2. 

^  Lamb  v.  Orion,  22  L.  J.,  Ch.,  713,  per  Kindersley,  Y.-O. 

»  Id 

*  Walker  v.  Kennedy,  26  L.  J.,  Ch.,  397,  per  Kindersley,  V.-C. 

'  Thompson  v.  Tenlon,  9  Hare,  app.  xlviii  &  xlix. 
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operate  as  a  stay  of  proceedings,  except  when  a  special  order  shall 
be  made  by  a  judge  to  that  effect.'* 

§  1610  a.  The  statutes  recently  passed  for  amending  the  laws 
relating  to  probates,  whether  in  England  or  in  Ireland,  respec- 
tively contain  important  provisions  for  the  purpose  of  enforcing 
the  production  of  testamentary  instruments.  §  26  of  the  English 
Act,*  and  §  81  of  the  Irish  Act,'  severally  enact,  that  ''the  Court  of 
Probate  may,  on  motion  or  petition,  or  otherwise,  in  a  summary 
way,  whether  any  suit  or  other  proceeding  shall  or  shall  not  be 
pending  in  the  Court  with  repect  to  any  probate  or  administration, 
order  any  person  to  produce  and  bring  into  the  principal  or  any 
district  registry,  or  otherwise  as  the  Court  may  direct,  any  paper 
or  writing  being  or  purporting  to  be  testamentary,  which  may  be 
shown  to  be  in  the  possession  or  under  the  control  of  such 
person ;  and  if  it  be  not  shown  that  any  such  paper  or  writing  is 
in  the  possession  or  under  the  control  of  such  person,  but  it  shall 
appear  that  there  are  reasonable  groimds  for  believing  that  he  has 
the  knowledge  of  any  such  paper  or  writing,  the  Court  may  direct 
such  person  to  attend  for  the  purpose  of  being  examined  in  open 
Court,  or  upon  interrogatories  respecting  the  same,  and  such 
person  shall  be  bound  to  answer  such  questions  or  interrogatories, 
and,  if  so  ordered,  to  produce  and  bring  in  such  paper  or  writing, 
and  shall  be  subject  to  the  like  process  of  contempt  in  case  of 
default  in  not  attending  or  in  not  answering  such  questions  or 
interrogatories,  or  not  bringing  in  such  paper  or  writing,  as  he 
would  have  been  subject  to  in  case  he  had  been  a  party  to  a  suit 
in  the  court  and  had  made  such  default ;  and  the  costs  of  any  such 
motion,  petition,  or  other  proceeding  shall  be  in  the  discretion  of 
the  Court."  * 

§  1611.  The  County  Courts  possess  an  indirect  power  of  com- 


>  20  &  21  Vict,  c.  77.  ^  20  &  21  Vict,  c.  79,  Jr. 

*  Applications  under  the  above  enactment  ''  may  be  made  to  the  judge, 
on  motion  or  petition,  or  by  summons  served  on  the  opposite  i>arty  in  any 
scdt,  and  upon  motion  and  affidavit  in  cases  where  no  suit  is  pending/' 
Reg.  31  of  Rules  for  Ci  of  Prob.  in  contentious  business,  and  Forms  of 
subpoenas  applicable  to  these  oases,  which  are  there  given,  Nos.  22,  23,  24, 

and  25. 

is 
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thereupon  make  such  order  as  he  may  think  proper.  So,  nnder 
§  9  of  the  Act  of  7  Geo.  2,  c.  8,  every  stockbroker  is  required  to 
keep  a  book  and  enter  therein  all  contracts,  &;c.,  which  he  shall 
make  from  time  to  time  between  other  parties  in  buying  or  selling 
stock,  to  the  intent  that  such  broker  shall  produce  such  book, 
"  when  thereunto  lawfully  required."  The  meaning  of  this  enact- 
ment seems  to  be,  not  that  the  broker  is  compellable  to  produce 
his  book  to  a  mere  stranger,  but  that  he  may  be  forced  to  produce 
it  to  be  inspected  by  his  principals.  Therefore,  where  a  broker 
brought  an  action  as  indorsee  of  a  bill  of  exchange  against  the 
acceptor,  and  the  defence  was  that  the  bill  was  accepted  for  the 
accommodation  of  the  drawer,  who  had  indorsed  it  to  the  plaintiff 
in  payment  of  moneys  due  on  time  bargains  for  stock,  the  Court 
refused  to  compel  the  plaintiff  to  produce  his  book  in  order  to 
enable  the  defendant  to  plead  and  prove  these  facts.  They  held 
that  the  defendant  had  no  legal  interest  in  the  book,  and  that  it 
was  contrary  to  sound  principles  of  justice  to  oblige  a  party  to 
supply  evidence  which  might  criminate  himself.' 

§  1618.  With  respect  to  the  production  of  documents  at  the 
trial  little  need  here  be  said ;  for  since  parol  evidence  of  the 
contents  of  writings  cannot  be  given  as  primary  proof,  the  party 
who  relies  upon  a  document  must  either  produce  it,  or  give  such 
satisfactory  reason  for  its  non-p;:oduction  as  will  justify  him  in 
having  recourse  to  secondary  evidence.*  If,  therefore,  the  paper 
be  lost  or  destroyed,  or  if  its  production  be  physically  impossible 
or  highly  inconvenient,  the  particular  fact  relied  on  must  be 
proved;*  if  it  be  in  the  custody  of  a  stranger,  he  must  be  served 
with  a  writ  of  subpoena  duces  tecum  ;*  and  if  it  be  in  the  hands 
or  power  of  the  adverse  party,  the  practice  in  general  is  to  give 
him  or  his  attorney  a  regular  notice  to  produce  it  at  the  trial.' 
Not  that,  on  proof  of  such  notice,  the  adversary  is  compellable  to 
furnish  evidence  against  himself;  but  the  notice  is  given,  as  has 


*  Pritchett  V.  Smart,  7  Com.  B.  625  ;  6  Dowl.  <b  L.  702,  S.  C. 

'  Ante,  §  398.     As  to  the  effect  of  producing  a  document  to  a  witness 
under  cross-examination,  see  ante,  §§  1270, 1301,  1307. 

*  Ante,  §§  398,  399,  408. 

*  Ante,  §  427.  *  Ante,  §  410,  et  seq. 

4  s  2 
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been  before  explained,  to  lay  a  foundation  for  the  introduction  of 
secondary  evidence  of  the  contents  of  the  document,  by  showing 
that  the  party  has  done  all  in  his  power  to  insure  the  production 
of  the  original. 

§  1614/  Where  notice  has  been  given  to  the  opponent  to 
produce  papers  in  his  possession  or  power,  the  regular  time  far 
calling  for  their  production  is  not  until  the  party  who  requires 
them  has  entered  upon  his  case ;  till  which  time  the  other  party 
may,  in  strictness,  refuse  to  produce  them,  and  no  cross- 
examination  as  to  their  contents  is  then  allowable.'  Stall,  it  is 
considered  rigorous  to  insist  upon  this  rule,  and  as  a  dose  adhe- 
rence to  it  would  be  productive  of  inconvenience,  the  judges  are 
very  unwilling  to  enforce  it.'  The  production  of  papers  upon 
notice  does  not  make  them  evidence  in  the  cause,  unless  the 
party  calling  for  them  inspects  them,  so  as  to  become  acquainted 
with  their  contents ;  in  which  case  he  is  obliged  to  use  them  as 
his  evidence,^  at  least  if  they  be  in  any  way  material  to  the 
issue.'  The  reason  for  this  rule  is,  that  it  would  give  an  uncon- 
scionable advantage  to  a  party,  to  enable  him  to  pry  into  the 
affairs  of  his  adversary,  without  at  the  same  time  subjecting  him 
to  the  risk  of  making  whatever  he  inspects  evidence  for  both 
parties. 

§  1615.  If  a  party,  after  notice,  declines  to  produce  a  document, 
when  formally  called  upon  to  do  so,  he  will  not  afterwards  be 
allowed  to  change  his  mind ;  and,  therefore,  if  he  once  refuses, 
he  cannot,  when  his  opponent  has  proved  a  copy,  and  is  about  to 
have  it  read,  produce  the  original,  and  object  to  its  admissibility 
without  the  evidence  of  an  attesting  witness.*    Neither,  after  such 


*  Gr.  Ev.,  §  563,  in  part.  '  Graham  v.  Dyster,  2  Stark  R  23. 

*  Sideways  v.  Dyson,  2  Stark.  R.  49 ;  Calvert  v.  Flower,  7  C.  A  P.  386, 
per  Lord  Denman. 

*  Calvert  v.  Flower,  7  C.  &  P.  386  ;  Wharam  r.  Routledge,  5  Esp.  236, 
per  Lord  Ellenborongh. 

*  Wilson  V.  Bowie,  1  C.  &  P.  10,  per  Park,  J.     See  Sayer  «.  Kitdien,  1 
Esp.  210. 

*  Edmonds  v.  Challis,  7  Com.  B.  413,  439 ;    6  DowL  h  L.  681,  596 
S.  C.  ;  Jackson  v.  Allen,  3  Stark.  R  74. 
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refuaal,  will  he  be  permitted  to  put  the  document  into  the  hands 
of  his  opponent's  witnesses  for  the  purpose  of  cross-examination,' 
or  to  produce  and  prove  it  as  part  of  his  own  case.'  The  same 
rule  prevails  where  a  party  determines  upon  keeping  back  a 
chattel,  when  called  upon  under  notice  to  produce  it' 

§  1616.^  If  the  instrument,  on  its  production,  appears  to  have 
been  altered^  it  is  a  general  rule  that  the  party  offering  it  in 
evidence  must  explain  this  appearance,  if  he  be  called  upon  to  do 
BO  by  the  issue  raised,^  and  if  the  instrument  be  not  admitted  by  his 
opponent  under  notice ; '  because,  as  every  alteration  on  the  face 
of  a  written  instrument  renders  it  suspicious,  it  is  only  reasonable 
that  the  party  claiming  under  it  should  remove  the  suspicion.' 
If  the  alteration  is  noted  in  the  attestation  clause  as  having  been 
made  before  the  execution  of  the  instrument,  it  is  sufficiently 
accounted  for,  and  the  credit  of  the  instrument  is  restored.'  It 
was  formerly  a  presumption  of  law,  that  an  interlineation,  if 
nothing  appeared  to  the  contrary,  had  been  made  contempo- 


*  Doe  V.  CockeU,  6  C.  ^  P.  627,  528,  per  Aldenon,  B. 

>  Doe  V.  Hodgson,  12  A.  ife  E.  135  ;  2  M.  <k  Bob.  283,  S.  0. 
^  Lewis  V.  Hartley,  7  C.  &  P.  405,  per  Lord  Abinger.     There  notioe  was 
given  to  prodnoe  a  dog  for  the  purpose  of  identifioation. 

*  Gr.  By.,  §  564,  in  part 

'  Pany  v.  Nicholson,  13  M.  ^  W.  779,  per  Parke,  B. ;  ante,  §§  264, 
269,  post,  §  1635. 

*  Freeman  v.  Steggal,  14  Q.  B.  202  ;  ante,  §  704. 

'  Henman  v,  Dickinson,  5  Bing.  183 ;  2  M.  <fe  Pay.  289,  S.  0.  ;  Clifford 
V.  Parker,  2  M.  <b  Gr.  910  ;  London  is  Brighton  Railway  Co.  v,  Fairclough, 
id.  705,  per  Tindal,  C.  J.  ;  Earl  of  Falmouth  v.  Roberts,  9  M.  <k  W.  471. 

^  With  respect  to  some  few  instruments  the  Legislature  has  expressly 
declared  that  all  alterations  made  therein  shall  be  void  unless  they  be  duly 
attested.  Thus,  the  Merchant  Shipping  Act  of  1854,  17  <b  18  Vict.,  a 
104,  enacts  in  §  163,  that,  *' Every  erasure,  interlineation,  or  alteration  in 
any  such  agreement  with  seamen  as  is  required  by  the  third  part  of  this 
Act  (except  additions  so  made  as  hereinbefore  directed  for  shipping  substi- 
tutes or  persons  engaged  subsequently  to  the  first  departure  of  the  ship) 
shall  be  wholly  inoperative,  imless  proved  to  have  been  made  with  the  con- 
sent of  all  the  persons  interested  in  such  erasure,  interlineation,  or  alteration, 
by  the  written  attestation  (if  made  in  her  Migesty's  dominions)  of  some 
shipping  master,  justice,  officer  of  customs,  or  other  public  functionary,  or 
Q£  made  out  of  her  Migesty's  dominions)  of  a  British  consular  officer,  or, 
where  there  is  no  such  officer,  of  two  respectable  British  merchants." 
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raneously  with  the  execution  of  the  instrument;*  and  this  pre- 
sumption still  prevails  in  the  case  of  a  deed,  because  a  deed 
cannot  be  altered  after  its  execution  without  fraud  or  wrong,  and 
fraud  or  wrong  is  never  assumed  without  some  proof.*  Indeed,  it 
may  be  laid  down  as  a  general  rule,  that  wherever  it  is  an  offence 
to  alter  a  document  after  it  has  been  completed,  the  law  pre- 
sumes, prim&  facie,  that  any  alteration  apparent  on  it  was  made 
at  such  a  time  and  under  such  circumstances  as  not  to  constitute 
an  offence.*  With  respect,  however,  to  a  bill  of  exchange,  or  a 
promissory  note,  the  law  presumes  nothing,^  but  leaves  the  jury 
to  decide,  first,  by  inspecting  the  instrument  itself,  whether  any 
alteration  has  been  made ;  and  then,  on  considering  the  extrinsic 
evidence  offered,  at  what  time,  and  under  what  circumstances, 
such  alteration,  if  any,  was  made.'  These  last  questions  cannot 
be  solved  by  the  jury  on  the  mere  inspection  of  the  writing,  for 
juries  must  decide,  not  on  conjecture,  but  on  proof.' 

§  1617.  The  rule  of  law  applicable  to  this  subject  is,  that  any 
material  alteration  in  a  written  instrument,  whether  made  by  a 
party  or  a  stranger,  is  fatal  to  its  validity,  provided  it  were  made 
after  its  execution,  and  without  the  privity  of  the  party  to  be 
affected  by  it,  and  perhaps,  also,  with  this  additional  proviso,  that 
the  alteration  was  made  while  the  instrument  was  in  the  possess- 
sion,  or  at  least  under  the  control,  of  the  party  seeking  to  enforce  it.' 


*  Trowel «.  Castle,  1  Keb.  22.    Ab  to  alterationB  in  wUIb,  see  ante,  §  134. 
^  Doe  V,  Catomore,  16  Q.  B.  745  ;  Simmonds  «.  Budall,.  1  Sim.  N.  S. 

136,  per  Lord  Cranworth. 

3  B.  V.  Gordon,  1  Pearce  &  Dears.  C.  C.  586,  591.  There  an  affidavit 
was  produced  with  an  interlineation  on  it. 

*  Johnson  v.  Duke  of  Marlborough,  2  Stark.  B.  278,  per  Abbott,  J. 

'  Bishop  V.  Chambre,  M.  <Sr  M.  116 ;  3  C.  <b  P.  55,  S.  C.  ;  Taylor  v. 
Mosely,  6  C.  &  P.  273  ;  Cariss  «.  Tattersall,  2  M.  ife  Gr.  890.  All  these 
questions  are  of  course  determined  in  the  first  instance  by  the  Ck>urt,  when 
they  are  raised  upon  a  preliminary  objection  to  the  admissibility  of  the 
instrument ;  but  they  are  again  open  to  the  jury.  Boss  v.  Grould,  6 
Gi^nL  204. 

*  Knight  i;.  Clements,  8  A.  <k  E.  215  ;  3  N.  <b  Per.  375,  S.  C.  ;  Qifonl 
V.  Parker,  2  M.  <k  Gr.  909  ;  Byrom  v.  Thompson,  11  A.  <b  £.  33. 

'  Davidson  v.  Cooper,  11  M.  <b  W.  778,  799,  802  ;  13  M>  <b  W.  343> 
S.  C.  by  Ex.  Ch.     See  post,  §§  1624—1626. 
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This  rule,  which  was  originally  propounded  with  respect  to 
deedS)^  probably  beeaose,  in  former  days,  most  written  engage- 
ments were  drawn  in  that  form,'  has  since  been  extended  to 
negociable  securities/  bought  and  sold  notes/  guarantees/  and 
policies  of  assurance;*  and  may  now  be  sud  to  apply  equally 
to  all  writt^i  instruments,  which  constitute  the  evidence  of 
contracts.' 

§  1618."  The  grounds  of  this  doctrine  are  twofold.  The  first 
is  that  of  puUic  policy^  which  dictates  that  no  man  should  be 
permitted  to  take  the  chance  of  committing  a  fraud,  without 
runmng  any  risk  of  losing  by  the  event  in  case  of  detection.* 
The  other  is,  to  insure  the  identity  of  the  instrument,  and  pre- 
vent ik6  substitution  of  another,  without  the  privity  of  the  party 
ecmcemed.*^  Besides  these  grounds,  which  are  common  to  all 
altered  written  instruments,  a  tiurd  reason  for  the  rule,  chiefly  as 
it  applies  to  bills  of  exchange  and  promissory  notes^  may  be  found 
in  the  necessity  which  obtains  for  protecting  the  revenue  arising 
from  the  stamp  laws;"  but  with  respect  to  these  laws,  it 
should  be  observed,  that  it  is  immaterial  whether  the  alteration 
were  made  with  or  without  the  consent  of  the  parties  to  the 
instrument.*' 

§  1619.  In  saying  that  an  instrument  will  be  rendered  void 
by  any  Tnaterial  alteration,  indefinite  language  is  of  necessity 
employed,  but  a  short  reference  to  some  of  the  leading  cases  on 

'  Figot'B  case,  11  Bep.  27. 

2  Master  v.  Miller,  4  T.  R  330,  per  Lord  Eenyon. 

'  Id.  ;  2  H.  BL  141,  S.  C.  in  error. 

*  Powell  0.  Divett,  15  East,  29  ;  MoUett  v.  Waekerbarth,  5  Com.  B.  181. 

*  Davidaon  v.  Cooper,  11  M.  A  W.  778. 

*  Forahaw  v.  ChUbert^  3  B.  <fe  B.  158  ;  6  Moore,  369,  ^,  G.  ;  Fairlie  v. 
Chrktie,  7  Taunt.  416  ;  1  Mocwe,  114  ;  Holt,  N.  P.  R.  331,  S.  C.  ;  Camp- 
bell V.  Christie,  2  Stark.  R  64,  per  Lord  Ellenborough. 

7  Davidson  v.  Cooper,  11  M.  <fe  W.  802. 

*  6r.  Ev.,  §  565,  as  to  first  six  lines. 

'  Master  v.  Miller,  4  T.  R  329,  per  Lord  Kenj<m. 
**  Sanderson  v.  Symonds,  IB.  AB.  430,  per  Dallas,  C.  J. 
"  Mason  v.  Bradley,  11  M.  A  W.  594,  per  Parke,  B.  ;  Davidson  v.  Cooper, 
id.  787,  per  id.  "  Bowman  v.  Nichol,  6  T.  R  537. 
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this  subject  will  serve,  in  a  great  measure,  to  explain  what 
constitutes  materiality.  Thus,  any  alteration  in  negociable 
securities,  as  to  the  date,^  amount,  or  time  of  payment;'  the 
addition  of  a  claim  for  a  specific  rate  of  interest ; '  the  inser- 
tion of  words  to  limit  or  vary  the  consideration  as  originally 
expressed;^  the  introduction  of  a  place  for  payment,  though  the 
acceptance  still  remains  a  general  acceptance;'  the  substitution 
of  one  place  for  another ;  *  the  converting  a  joint,  into  a  joint  and 
several,  responsibility ; '  the  affixing  an  additional  maker's  name 
to  a  joint  and  several  note  after  it  has  issued;"  or,  it  seems,  the 
cutting  off  the  signature  of  one  of  several  co-promisers  in  a  joint 
and  several  note ;  * — ^will,  at  common  law,  as  against  any  party  not 
consenting  thereto,  invalidate  the  instrument,  even  in  the  hands  of 
an  innocent  holder ;  and  will  for  the  most  part  prove  equally  fatal, 
by  virtue  of  the  stamp  laws,  though  made  by  consent  of  all 
parties/^  So,  where  a  sold  note  was  altered,  without  the  knowledge 
of  the  purchaser,  by  inserting  an  additional  term  into  the  contract," 
— and  where  an  agreement  was  apparently  converted  into  a  deed, 

'  Ouihwaite  v.  Luntley,  4  Camp.  179,  per  Lord  Ellenboroac^  ;  Walton  «. 
Hastings,  id.  223  ;  1  Stark.  E.  215,  S.  C,  per  id.  ;  Gardwell  v.  Martin,  a 
East,  180  ;  Master  v.  MiUer,  4  T.  R.  320  ;  2  H.  BL  140,. S.  C. 

'  Bowman  v.  Nichol,  5  T.  R  537 ;  Alderson  v.  Langdale,  3  B.  <fe  Ad.  660. 

»  Warrington  v.  Early,  2  E.  &  B.  763. 

«  Ejiill  V.  Williams,  10  East,  431. 

*  Macintosh  v.  Haydon,  By.  A  M.  362,  per  Abbott,  C.  J.  ;  Borchfield  «. 
Moore,  3  E.  <fe  B.  683  ;  Besbrowe  v,  Wetherby,  1  M.  <fe  Bob.  438,  per 
Tindal,  0.  J.,  S.  C.  nom.  Desbrow  v.  Weatherley,  6  C.  &  P.  758  ;  Taylor 
V.  Moseley,  1  M.  ^  Bob.  439,  n.  per  Lord  Lyndhorst,  G.  B.  ;  6  0.  &  P. 
273,  S.  0.  ;  Grotty*.  Hodges,  4  M.  &  Gr.  561  ;  5  Scott,  N.  R  221,  &  C. ; 
Gowie  V,  Halsall,  4  B.  <fe  A.  197  ;  3  Stark.  R  86,  S.  G.  See  1  d^  2  Geo.  4, 
c  78. 

*  Tidmarsh  v.  Grover,  1  M.  <fe  SeL  735  ;  R  o.  Treble,  2  Tannt  329  ; 
R  A  R  164,  S.  0. 

7  Peiring  v.  Hone,  4  Bing.  28  ;  12  Moore,  185  ;  2  G.  <fe  P.  401,  a  G. 

"  Gardner  v.  Walsh,  5  E.  &  B.  83  ;  overruling  Gatton  v,  Simpeosi,  8  A. 
^  E.  136  ;  3  N.  <fe  P.  248,  S.  G.     See  Gould  v,  Goombs,  1  Godl  &  543. 

>  Mason  v.  Bradley,  11  M.  ^  W.  590.  See  Nicholson  v.  BeviB,  4  A.  ^ 
E.  675  ;  6  N.  <fe  M  192,  S.  G.  The  removing,  however,  of  the  seal  of  one 
of  several  obligors  does  not,  in  the  case  of  a  several  bond,  render  it  vend  as  to 
the  others.     GoUins  v.  Pressor,  1  B.  <fe  G.  682  ;  3  D.  <&  R.  112,  a  G. 

><"  Ghit  on  Bills,  181—185 ;  1  Smith's  Lead.  Gas.  490. 

"  Powell «.  Divett,  15  East,  29  ;  MoUett  v.  Wackerbarth,  5  Com.  R  181. 
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by  affixing  seals  to  the  signatures  of  the  parties,* — ^the  respective 
instruments  were  held  to  be  vitiated ;  and,  in  short,  any  altera- 
tion which  causes  an  agreement  or  other  writing  to  speak  a 
language  different,  in  legal  effect,  from  what  it  originally  spoke, 
is  material. 

§  1620.  On  the  other  hand,  the  insertion  of  such  words  as  the 
law  would  supply,  or  such  as  are  altogether  inoperative^  or  such 
as  are  necessary  to  correct  an  obvious  error,'  will  not  constitute  a 
material  alteration,  even  though  made  without  consent ;  neither 
will  an  instrument  be  avoided  by  virtue  of  the  stamp  laws,  though 
it  be  altered  after  execution  in  a  material  particular,  provided 
the  parties  agree  to  make  such  alteration,  in  order  to  correct  a 
mistake,  and  in  furtherance  of  their  original  intention.  Thus, 
where,  subsequent  to  the  execution  of  a  policy,  the  insured 
inserted  some  words  which  gave  him  no  power  to  do  any  one 
thing  which  he  could  not  have  done  under  the  policy  as  it 
originally  stood,  the  Court  held  that  the  instrument  was  not 
vacated ; '  and  the  insertion  or  alteration  of  a  place  for  payment 
in  a  bill  of  exchange,  though  made  after  its  acceptance,  will  not 
invalidate  the  instrument,  at  least  as  against  the  acceptor,  provided 
the  words  be  added  or  altered  by  the  acceptor,  or  with  his 
consent.^  So,  filling  in  the  date  of  a  warrant  of  attorney  after 
execution,  will  not  avoid  the  instrument,  for  the  parties  must 
clearly  have  intended  that  the  date  should  be  inserted.*  So,  in  a 
bond  conditioned  for  the  payment  of  1002.,  where  the  word 
*'  hundred  "  had  been  accidentally  omitted  in  the  second  place  in 
which  the  sum  was  mentioned,  its  insertion  by  a  stranger  was 
held  to  be  immaterial ;  *  and  where,  in  a  note  intended  ta  be 
negociable,  the  words  "  or  order  "  had  been  left  out  by  mistake, 
their  insertion  by  the  holder,  with  the  consent  of  the  maker,  was 


»  Davidson  v.  Cooper,  11  M.  <fe  W.  784 ;  13  M.  <fe  W,  353,  S.  C,  in 
Tgy  Ch.  '  See  Black  v.  Gompertz,  7  Ex.  R  862. 

'  Sanderson  v.  Symonds,  1  6.  dp  B.  426  ;  4  Moore,  42,  S.  C. ;  Clapham 
«.  Cologan,  3  Camp.  382,  per  Lord  Ellenborough. 

^  Walter  v,  Cubley,  2  Cr,  is  Mee.  151  ;  Stevens  v.  Lloyd,  M.  ^  M.  292, 
per  Lord  Tenterden  ;  Jacob  v.  Hart,  6  M.  ^  SeL  142. 

*  Keane  v.  Smallbone,  17  Com.  B.  179. 

•  Waugh  V,  Bussell,  5  Tanni  707. 
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action  for  an  excessive  distress,  the  plauiti£^  in  order  to  prove 
the  amount  of  rent  really  due,  put  in  the  agreement  for  the  lease 
of  a  house.  No.  85,  which  was  in  fact  the  house  occupied  bj  him. 
The  number  originally  inserted  in  the  instrument  was  38,  and 
the  jury  found  that  this  had  been  altered  to  85  after  the  exe- 
cution of  the  agreement,  and  without  the  defendant's  knowledge. 
The  Court  held  that,  as  the  demise  was  admitted  on  the  r^ord, 
the  altered  agreement  might  be  given  in  evidence  to  show  the 
terms  of  the  holding.  ''  I  do  not  think,"  said  L(»rd  Abinger, 
"  when  the  case  is  rightly  understood^  that  the  question  arises, 
whether  an  alteration  even  by  the  plaintiff  ought  to  avoid  the 
agreement.  If  it  does,  the  only  conseqence  would  be,  that  it 
would  be  impossible  for  him  to  maintain  an  action  upon  it  as 
on  a  demise ;  but  it  is  quite  a  different  question,  whether  it  can 
be  given  in  evidence.  It  may  be  void  for  the  pwrpose  of  taking 
an  interest  under  it,  but  nevertheless  admissible  to  prove  a  collateral 
facV  *  *  *  No  case  has  gone  the  length  of  saying  that»  when  a 
deed  iff  altered,  and  thereby  vitiated,  it  ceases  to  be  evidence : 
it  may  be  so  with  reference  to  the  stamp  laws.  **  *  Here,  however, 
it  is  sufficient  to  decide,  that  this  agreement  was  evidence  to 
prove  the  terms  of  the  holding ;  and  there  was  no  evidence  of 
any  other  hcdding  than  that  of  the  house  No.  85.*' ' 

§  1628.  So  also,  a  deed  is  not  rendered  inadmissible  by  altera- 
tion, if  it  be  '^  produced  merely  as  proof  of  some  light  or  title 
created  by,  or  resulting  from,  its  having  been  executed; '  as  in  the 
ease  of  an  ejectment  to  recover  lands  which  have  been  conveyed 
by  lease  and  release,  or  now  by  release  only.'*  There,  what  the 
plaintiff  is  seeking  to  enforce  is  not,  in  strictness,  a  right  under 
the  lease  and  release,  but  a  right  to  the  possession  of  the  land, 
resulting  from  the  fact  of  the  lease  and  release  having  been 
executed.  The  moment  after  their  execution  the  deeds  become 
Tslueless,  so  far  as  they  relate  to  the  passing  of  the  estate,  except 
as  affording  evidence  of  the  fact  that  they  were  executed.    If  the 


1  See  also  Agricultnna  Cattle  Ins.  Co.  v.  Fitzgerald,  16  Q.  B.  432. 

»  2M.  &W.  815—817. 

s  See  Agncaltuial  Cattle  Ins.  Co.  v.  Fitzgerald,  16  Q.  B.  432. 

-•  4  &  5  Vict,  c.  21. 
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the  instrument  in  his  possession  is  bound  to  take  proper  care 
of  it,  this  at  least  assumes  that  the  alteration  is  made  while 
the  instrument  is  in  his  custody,  and  consequently  cannot  support 
the  broad  proposition  stated  above.  Indeed,  it  may  perhaps  be 
still  questioned,  whether  the  sound  rule  of  law  can  be  carried 
further  than  this^  that  any  party,  seeking  to  enforce  a  right  under 
a  written  instrument,  is  so  far  responsible  for  any  material 
alteration  apparent  on  its  face,  as  to  be  bound  to  show  that  it 
was  made,  either  before  its  execution,  or  at  a  time  when  the 
instrument  was  not  in  his  possession,  or  under  his  control ;  and 
that  unless  he  can  establish  one  or  other  of  these  facts,  the 
instnunent  will  be  vitiated. 

§  1625.  However,  since  the  case  of  Davidson  v.  Cooper,*  it 
appears  to  be  clearly  established  in  England,  that  no  party  can 
rely  on  a  document  which  has  been  altered  while  in  his  custody, 
though  he  be  in  a  position  to  prove  most  positively,  that  the 
alteration  was  the  effect  of  pure  accident  or  mistake,  or  was  made 
without  his  privity  or  consent  by  some  person,  over  whom  he 
could  exercise  no  control.  Yet  this  doctrine  surely  accords  but 
Kttle  with  common  notions  of  justice  and  equity,*  and  is,  more- 
over, scarcely  consistent  with  several  cases,  decided  in  conformity 
with  the  custom  of  merchants,  in  which  it  has  been  held,  that  the 
cancellation  by  mistake  of  a  cheque  or  bill  does  not  invalidate 


of  an  instrument  made  for  his  benefit,  is  hound  to  preserve  it  in  its  original 
state.  It  is  highly  important  for  preserving  the  purity  of  legal  instruments, 
that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered  to.  The 
party  who  may  suffer  has  no  right  to  complain,  since  there  cannot  be  any 
alteration  except  through  £raud  or  laches  on  Ms  part."  Per  Lord  Denman, 
in  pronouncing  the  judgment  of  the  Ex.  Ch.,  13  M.  <&  W.  352. 

*  11  M.  <fe  W.  778  ;  13  id.  343,  S.  C. 

^  It  deserves  notice  that  in  New  York  the  above  doctrine  is  rejected,  the 
law  being  as  follows  : — ^*  The  party  producing  a  writing  as  genuine  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  execution,  in  a  part 
material  to  the  question  in  dispute,  must  account  for  the  appearance  or  altera- 
tion. He  may  shpw  that  the  alteration  was  made  by  another  %oi(hout  Ms  con- 
ewrrencty  or  was  made  with  the  consent  of  the  parties  affected  by  it,  or 
otherwise  properly  or  innocently  made,  or  that  the  alteration  did  not  change 
the  meaning  or  language  of  the  instrument.  K  he  do  that,  he  may  give 
the  writing  in  eyidenoe,  but  not  otherwise."     Code  Ciyil,  §  1794. 
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strongly  condemns  the  English  doctrine,  as  repugnant  to  common 
sense  and  justice, — as  inflicting  on  an  innocent  party  all  the 
losses  occasioned  by  mistake,  by  accident,  by  the  wrongful  acts 
of  third  persons,  or  by  the  providence  of  Heaven, — and  as  a  rule, 
which  ought  to  have  the  support  of  unbroken  authority,  before  a 
court  of  law  should  feel  bound  to  surrender  its  judgment  to  what 
deserves  no  better  name  than  a  technical  quibble.  In  these 
observations  the  American  judge  has  been  supported  by  Mr.  Baron 
Alderson,  who,  in  Hutchins  v.  Scott,*  remarked,  "It  is  difficult 
to  understand  why  an  alteration  by  a  stranger  should  in  any  case 
avoid  the  deed — why  the  tortious  act  of  a  third  person  should 
affect  the  rights  of  the  two  parties  to  it,  unless  the  alteration  goes 
the  length  of  making  it  doubtful  what  the  deed  originally  was,  or 
what  the  parties  meant." 

§  1627.'  Doubts  have  been  strongly  entertained  whether  an 
immaterial  alteration,  though  made  by  the  obligee  himself ^  will 
avoid  an  instrument,  provided  it  be  done  innocently,  and  to  no 
injurious  purpose.'  But  if  the  alteration  he  fraudulenily  made  by 
the  party  claiming  under  the  instrument,  it  does  not  seem  import- 
ant, whether  it  be  in  a  material  or  an  immaterial  part ;  for,  in 
either  case,  he  has  brought  himself  under  the  operation  of  the  rule, 
established  for  the  prevention  of  mal-practices ;  and  having 
fraudulently  destroyed  the  identity  of  the  instrument,  he  must 
incur  the  peril  of  all  the  consequences/ 

§  1628.. It  has  been  seen  that,  in  order  to  render  the  alteration 

*  2  M.  A  W.  814.  »  Gr.  Ev.,  §  568,  almost  verbatim. 

'  Sanderson  v.  Symonds,  1  B.  <fe  B.  426  ;  Hatch  v.  Hatch,  9  Mass.  311^ 
per  Sewell,  J. ;  Smith  v.  Dnnbar,  8  Pick.  246.  In  Farquhar  v,  Sonthej, 
M.  &  M.  14,  the  acceptance  of  a  bill  was  signed  '^  Southey  ^  Crowder ;" 
the  bill  was  oiiginally  addressed  to  '*  Messrs.  Southey,  Crowder,  ^  Co.  ; '' 
but  the  address  was  altered  to  correspond  with  the  acceptance.  Held,  that 
this  was  an  immaterial  alteration,  and  that  the  acceptors  were  not  discharged, 
per  litiledale,  J. 

*  Pigot's  case,  11  Bep.  27  ;  cited  aignendo,  in  4  T.  R  322,  and  11  M. 
&  W.  789  ;  Shep.  Touch.  68  ;  SandenK>n  v.  Symonds,  1  B.  <fe  B.  430,  per 
DaUas,  C.  J.  If  an  obligee  procure  a  person,  who  was  not  present  at  the 
execution  of  the  bond,  to  sign  his  name  as  an  attesting  witness,  this  is  primA 
fade  evidence  of  fraud,  and  avoids  the  bond.     Adams  v.  Frye,  3  Mete.  103. 
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if  unindorsed,  is  not  deemed  complete  till  its  acceptance ;  *  nor, 
it  seems,  even  then,  unless  it  be  absolutely  returned  to  the 
payee."  On  the  other  hand,  every  material  alteration,  whether 
made  before  or  after  acceptance,  or  with  or  without  consent,  will 
invalidate  a  bill,  whether  it  be  drawn  for  accommodation  or  for 
value,  if  it  be  once  issued  to  a  person  who,  as  holder  for  valuable 
consideration,  is  entitled  to  sue  any  prior  party  thereon.' 

§  1630.  The  principles  above  stated  with  respect  to  negociable 
securities,  apply  equally  to  other  instruments;  and  therefore 
where  a  bond,  after  execution,  but  before  it  had  passed  to  the 
obligee,  was  altered,  by  inserting,  with  the  consent  of  the  parties, 
the  name  of  an  additional  obligor,  the  Court  held  that  it  was  not 
vacated,  and  that  no  new  stamp  was  required.*  The  same  point 
was  ruled  in  Jones  t;.  Jones,'  where  a  marriage  settlement  had 
been  executed  by  the  conveying  party,  but,  before  it  was  executed 
by  the  other  parties,  or  had  passed  into  the  hands  of  the  persons 
who  were  to  take  under  it,  a  clause  was  objected  to  and  struck 
out,  after  which  the  deed  was  re-executed.  The  question  in 
these  cases  is,  whether,  taking  into  consideration  all  the  circum- 
stances, the  matter  was  or  was  not  in  fieri;  and  that,  to  use 
Mr.  Preston's  language,  '^  depends  on  the  inquiry,  whether  the 
intended  grantor  has  given  sanction  to  the  instrument  so  as  to 
make  it  conclusively  his  deed."  * 

§  1631.  Perhaps  it  may  be  stated,  as  a  general  rule,  that  the 
transaction  will  be  deemed  incomplete,  and  consequently  that  an 
alteration  may  be  effected,  if  the  deed  remain  in  the  grantor's 
possession,  or  be  placed  in  the  hands  of  a  third  party  as  an  agent 

'  Kennerly  v,  Nash,  1  Stark.  R  452,  per  Lord  EUenborough. 
'  Sherrington  v.  Jermyn,  3  C.  &  P.  374,  per  Lord  Tenterden. 
'  Ouihwaite  v,  Lontley,  4  Camp.  179  ;  Walton  v.  Hastings,  id.  223  ;  1 
Stark.  R  215,  a  C.  See  farther  on  this  subject,  Chitty  on  Bills,  186—189. 

*  Matson  v.  Booth,  5  M.  &  Sel  223  ;  see  Zonch  v.  Clay,  1  Yentr.  185  ; 

2  Keb.  872,  881  ;  2  Lev.  35,  S.  C. 

*  1  Cr.  &  M.  721 ;  3  Tyr.  890,  S.  0.  See  also  Spicer  v.  Burgess,  1  C. 
M.  d^  R  129;  4  Tyr.  698,  S.  C.  ;  Murray  v.  Earl  of  Stair,  2  B.  <S?  C.  82  ; 

3  D.  4lr  R  278,  S.  C. ;  Johnson  v.  Baker,  4  B.  <fe  A.  440. 

*  3  Fteet  on  Abstracts,  64. 

5a 
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subpoenas  may,  it  seems,  be  sealed  in  blank,  and  then  filled 
up;'  and  an  acceptance  written  on  a  blank  piece  of  stamped 
paper,  may  be  afterwards  converted  into  a  bill  of  exchange,  to 
the  extent  of  such  sum  as  the  stamp  will  cover.'  As  between 
the  drawer  and  the  acceptor,  a  blank  acceptance  must,  indeed, 
be  filled  up  within  a  reasonable  time;'  but  this  doctrine  does 
not  apply  to  a  bon&  fide  indorsee  for  value  without  notice, 
for  the  law  presumes,  with  reference  to  him,  that  the  drawer 
was  invested  with  a  general  authority  from  the  acceptor  to 
fill  up  the  bill  at  any  time.^  Again,  it  appears  that  blanks  may 
be  fiilled  up  in  a  deed  after  its  execution,  if  the  omission  did 
not  render  it  a  nulUty,  and  the  matter  inserted  carries  out  the 
original  intention  of  the  grantor,  or  is  introduced  with  his 
consent.'  Thus,  where  a  party,  being  abroad,  executed  a 
power  of  attorney,  whereby  he  appointed  " —  Ree  of  Ware  "  his 
attorney,  and  Mr.  Ree,  to  whom  the  power  was  delivered, 
and  who,  according  to  the  evidence,  was  the  party  intended 
to  be  authorised  by  it,  inserted  his  Christian  name  in  the  blank 
space,  it  was.  held  that  the  instrument  was  not  invalidated, 
though  possibly  some  objection  might  have  been  taken  with 
respect  to  the  stamp  laws.*  So,  where  a  debtor  had  assigned 
his  property  by  deed  to  trustees  for  the  benefit  of  his  creditors, 
**  whose  names  and  the  amount  of  whose  debts  were  set  out  in  a 
schedule  thereunto  annexed,*'  the  Court  held  that  the  deed  was 
valid,  though  at  the  time  of  its  execution  by  the  debtor,  no 
schedule  was  annexed,  but  when  the  deed  was  produced  in  evi- 
dence one  was  appended,  containing  the  signatures  of  the  creditors, 
some  of  which  had  been  erased,  and  others  had  no  sums  set 
against  them.' 

>  See  6  M.  <b  W.  207,  aigaeuda 

'  Sdrnliz  V.  Astley,  2  Bing.  N.  C.  552,  per  Tindal,  C.  J.  ;  CoUis  v. 
Emett^  1  H.  BL  318  ;  Knssell  v.  Langstaffe,  2  Dong.  514.  See  Hatch  v, 
Searles,  2  Sm.  <fe  Gi£  147. 

>  Temple  v,  Pullen,  8  Ex.  E.  389.     See  Riley  v.  Gerrisb,  9  Gush.  104. 

*  Montague  v.  Perkina,  22  L.  J.,  G.  P.,  187.  See  Hatch  v.  Searles,  2 
Sm.  AGil  147. 

*  Markham  v.  Gonaston,  Cro.  EL  626  ;  Moor,  547,  S.  C.  ;  Zouch  v.  Clay, 
1  Ventr.  185  ;  2  Keb.  872,  881  ;  2  Lev.  35,  8.  0. 

*  Eagleton  v.  Gutteiidge,  11  M.  <k  W.  465. 

'  West  V,  Steward,  14  M.  <fe  W.  47. 
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for  one  of  the  principal  debts,  the  exact  amount  of  which  was 
subsequently  ascertained  and  inserted  in  the  deed,  in  the 
grantor's  presence,  and  with  his  assent,  by  the  attorney  who  had 
prepared  the  deed,  and  had  it  in  his  possession,  he  being  one 
of  the  trustees.  The  defendant  haying  afterwards  recognised 
this  instrument  as  valid  in  various  transactions,  the  Court, 
considering  that  it  was  originally  executed  as  an  escrow,  and 
was  not  intended  to  be  a  perfect  deed  till  all  the  blanks  were 
filled  up,  held  that  the  act  of  the  grantor,  in  assenting  to  the 
filling  of  the  blank,  amounted  to  a  re-delivery  of  the  deed  thus 
completed.* 

§  1635.  It  only  remains  to  be  seen  how  far  tiieform  of  pleading 
will  vary  the  effect  of  an  altered  instrument  tendered  in  evidence, 
in  cases  where  the  action  is  brought  upon  the  instrument,  whether 
in  its  original  or  its  altered  form.  First,  if  the  action  be  brought 
on  an  instrument  in  its  original  form,  and  the  defendant 
merely  plead  non  est  factum,  non  assumpsit,  or,  in  the  case  of  a 
bill  or  note,  that  he  did  not  accept,  indorse,  or  make  such  a  security, 
the  plaintiff  will  recover,  though  he  produce  an  altered  instru- 
ment in  support  of  his  case,  if  he  can  show  that  the  alteration 
was  made  subsequently  to  the  completion  of  the  writing;'  unless 
the  alteration  be  of  such  a  nature  as  to  render  a  new  stamp 


^  The  same  effect  was  given  to  clear  and  unequivocal  acts  of  assent  in 
pais  by  a  feme  mortgagor,  after  the  death  of  her  husband,  as  amounting  to 
a  re-delivery  of  a  deed  of  mortgage,  executed  by  her  while  a  feme  covert. 
Goodright  v.  Straphan,  1  Cowp.  201,  204  ;  Shep.  Touch,  by  Preston,  p.  58. 
<«  The  general  rule,"  said  Mr.  Justice  Johnson,  in  delivering  the  judgment 
of  the  Ck>urt,  in  Duncan  v,  Hodges,  4  M'Cord,  239,  '<is,  that  if  a  blank  be 
signed,  sealed,  and  delivered,  and  afterwards  written,  it  is  no  deed  ;  and  the 
obvious  reason  is,  that  as  there  was  nothing  of  substance  contained  in  it, 
nothing  could  pass  by  it.  But  the  rule  was  never  intended  to  prescribe 
to  the  grantor  the  order  of  time  in  which  the  several  parts  of  a  deed  should 
be  written.  A  thing  to  be  granted,  a  person  to  whom,  and  the  sealing  and 
delivery,  are  some  of  those  which  are  necessary,  and  the  whole  is  consum- 
mated by  the  delivery  ;  and  if  the  grantor  should  think  proper  to  reverse 
this  order,  in  the  manner  of  execution,  but  in  the  end  makes  it  perfect, 
before  the  delivery,  it  is  a  good  deed."     See  ante,  §  128. 

'  Hemming^.  Trenery,  9  A.  <fe  E.  926  ;  1  P.  <fe  D.  661,  S,  0.  ;  Davidson 
9.  Cooper,  11  M.  <fe  W.  778  ;  Mason  «.  Bradley,  id.  590. 
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accidental,  provided  that  a  sufficient  portion  of  the  instrument 
remains  to  explain  its  general  nature  and  effect,  and  it  can  be 
shown  that  it  is  produced  in  the  same  state  in  which  it  was 
actually  found.  The  weight  due  to  such  a  document  may  be  a 
just  matter  of  comment,  and  in  many  cases  the  jury  would  regard 
it  as  utterly  valueless  ;  still  no  legal  objection  can  be  taken  to  its 
being  presented  to  their  notice,  such  as  it  is ;  and  the  right 
enjoyed  by  the  opponent,  of  insisting  that  the  whole  instrument 
shall  be  read,  is  not  infringed  by  its  admission,  since  that  rule 
merely  provides  that  no  part  of  the  deed,  in  the  state  in  which  it 
actually  is,  shaU  be  withheld  from  the  jury  without  the  consent  of 
the  adverse  party.* 

§  1637.  Formerly  a  rule  prevailed,  that,  if  an  instrument,  on 
being  produced,  appeared  to  be  signed  by  subscribing  witnesses, 
one  of  them  at  least  should  be  called  to  prove  its  execution ;'  but 
this  rule,  after  having  worked  gross  injustice  for  a  long  course  of 
years,  has  at  length  been  abrogated  by  the  Legislature.  The 
Common  Law  Procedure  Act  of  1854,  among  other  enlightened 
provisions,  contains  the  following  clause  : — "It  shall  not  be  neces- 
sary to  prove  by  the  attesting  witness  any  instrument,  to  the 
validity  of  which  attestation  is  not  requisite ;  and  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  no 
attesting  witness  thereto.*"  The  first  question,  therefore,  to  be 
determined,  when  an  attested  document  is  tendered  in  evidence, 
is  whether  or  not  it  be  of  such  a  nature  as  to  require  attestation. 
In  a  former  chapter*  many  statutes  were  referred  to,  which  render 
attestation  necessary,  in  order  to  give  validity  to  particular  instru- 
ments; but  notwithstanding  such  reference,  it  will  probably  be 
deemed  convenient  to  enumerate,  in  the  present  connexion,  the 

*  Lord  Trimlestown  v.  Kemxms,  9  OL  &  Fin.  763,  774,  775  ;  Eveds  v, 
B«es,  10  A.  <k  E.  151. 

"^  Doe  V.  Dumford,  2  M.  <&  Sel.  62  ;  Higgs  i^.  Dixon,  2  Stark.  R.  180  ; 
Carrie  v.  Brown,  3  Gamp.  283. 

*  17  &  18  Vict.,  c.  125,  §  26  ;  extended  by  §  103  to  all  courts  of  Civil 
Judicature  in  England,  and  by  §§  29  and  98  of  19  A  20  Vict.,  c.  102.  Jr. 
to  all  Courts  of  Judicature,  as  well  criminal  as  all  others,  in  Ireland.     See 

'2nd  Bep.  of  Common  Law  Commiss.,  p.   23,   where  the  reasons  for  this 
change  in  the  law  are  ably  expounded.  *  Part  ii,  Ch.  xviil 
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principal  documents,  which  must  still  be  proved  by  calling  one  or 
more  of  the  subscribing  witnesses. 

§  1638.  This  list  will  be  found  to  contain,  first,  all  instruments 
executed  under  powers,  where  the  parties  creating  such  powers 
have  thought  proper,  for  better  security,  to  require  the  execution 
to  be  attested;*  and  next,  wills;'  warrants  of  attorney,  cognovits, 
and  satisfaction  pieces;'  conveyances  to  charitable  uses  under  the 
Mortmain  Act;*  bargains  and  sales  enrolled  for  exchanging 
charity  lands ;'  leases  under  "  the  leasing  powers  Act  for  religions 
worship  in  Ireland,  1855 ;" '  certificates  of  searches  and  memo- 
rials and  some  copies  of  enrolments  granted  by  the  registrar  of 
deeds  and  wills  in  Yorkshire  and  Middlesex ; '  appointments  of 
trustees  of  property  conveyed  for  religious  or  educational  pur- 
poses;' marriage  registers;*  deeds  of  fathers  appointing  guardians 
of  their  children;*'  assignments  and  consents  under  copyright 
acts;"  assignments  of  ball  bonds ;*^  bills  of  exchange  and  pro- 
missory  notes  under  5{. ; "  protests  of  inland  bills  of  exchange 
by  persons  not  notaries;**  agreements  between  owners  and' 
drivers  of  metropolitan  stage  carriages ;  **  admissions  of  debts 
by  traders  signed  out  of  the  Court  of  Bankruptcy ;  **  admissions 
by  witnesses  in  the  Court  of  Bankruptcy  that  they  are  indebted 
to  the  bankrupt  on  a  balance  of  accounts;*'  and  schedules  and 
balance-sheets  filed  by  prisoners  in  the  Insolvent  Debtors 
Court.** 

§  1639.  Besides  the  documents  just  specified,  aU  bilk  of  sale  of 
British  *'  ships,  together  with  agreements,  alterations  of  agree- 
ments, releases  and  indentures  of  apprenticeship,  executed  in 
conformity  with  the  provisions  of  the  Merchant  Shipping  Act  of 
1854,**  must  respectively  be  attested ;  but  in  these  particular 
cases,  the  subscribing  witnesses  need  not  be  called  to  prove  the 

'  See  2nd  Bep.  of  Oommon  Law  CommiBs.,  p.  23. 

«  Ante,  §§  961,  964           »  Ante,  §§  1014,  1021.  *  Ante,  §  1013. 
•  Id.                        •  18  &  19  Vict,  c  39,  §  10,  cited  ante,  §  1013. 

7  Ante,  §§  1461, 1468.                     «  Ante,  §  1013.  •  Id. 

»«  Id.                 *»  Id.                 "  Id.                 »  Id.  "  Id. 

»     Ante,  §  1007.               **  Ante,  §  1022.               »'  Id.                 '«  Id. 
»  Ante,  §  909.                          ^  Ante,  §  1006. 
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due  execution  of  the  instruments;  for  the  statute  contains^  in 
§  526,  an  express  enactment,  that  "  Any  document  required  by 
this  Act  to  be  executed  in  the  presence  of,  or  to  be  attested  by, 
any  witness  or  witnesses,  may  be  proved  by  the  evidence  of  any 
person  who  is  able  to  bear  witness  to  the  requisite  facts,  without 
the  attesting  witness  or  witnesses,  or  any  of  them." 

§  1640.  Notwithstanding  the  clear  language  of  the  Legislature, 
as  cited  above  in  §  1637,  that  "  it  shall  not  be  necessary  to  prove 
by  the  attesting  witness  any  instrument,"  &c.,  a  decision  has  been 
pronounced  by  Sir  Bichard  Kindersley,  which,  if  reliance  can  be 
placed  on  the  report  in  the  ''Jurist,"  goes  far  towards  neutralising 
this  most  salutary  provision.  It  seems,  by  the  report,  that  in  the 
case  of  Beay*s  estate,*  the  Vice-chancellor,  after  taking  time  to 
consider,  and  consulting  the  other  equity  judges,  has  stated  their 
unanimous  opinion  to  be,  that,  in  spite  of  the  Act,  a  deed 
cannot  be  proved  in  ex-parte  cases,  except  by  the  attesting 
witness.  Should  any  serious  difficulty  occur  in  obtaining  such 
proof,  special  application  may  be  made  to  the  Court ;  but  in  all 
ordinary  occasions  the  evidence  of  the  attesting  witness  will  be 
regarded  as  necessary.  It  is  to  be  hoped  that  this  mischievous 
doctrine  will  not  become  established  law. 

§  1641.  The  general  rule  which  requires  the  production  of  an 
attesting  witness,  when  the  validity  of  an  instrument  depends 
upon  its  formal  attestation,  is  so  inexorable,  that  it  applies  even 
to  a  cancelled'  or  a  burnt'  deed;  as  also  to  one,  the  execution  of 
which  is  admitted  by  the  party  to  it '/  and  that  too,  though  such 
admission  be  deliberately  made,  either  in  open  court,'  or  in  a 


»   1  Jurist,  N.  S.  No.  10,  p.  222. 

«  Breton  v.  Cope,  Pea.  R  44. 

>  Gillies  1^.  Smither,  2  Stark.  R.   628. 

^  Abbot  V.  Plumbe,  1  Doiig.  216,  referred  to  by  Lawrence,  J.,  in  7  T. 
R.  267,  and  in  2  East,  187 ;  and  confirmed  by  Lord  EUenborough  as  an 
inexorable  rule,  in  R.  «.  Harringwoiih,  4  M.  &  SeL  353.  See  also,  Mounsey 
o.  Bumham,  1  Hare,  16.  The  same  rule  prevails  in  America.  See  Fox  v. 
Reil,  3  Johns.  477  ;  Henry  v.  Bishop,  2  Wend.  676. 

*  Johnson  v.  Mason,  1  Esp.  89,  per  Lord  Kenyon,  citing  Lord  Mansfield 
to  the  same  effect 
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precluded  from  giving  further  evidence,  in  case  he  denies^  or  does 
not  recollect,  having  seen  the  instrument  executed.* 

§  1648.'  On  this  rule,  requiring  the  production  of  the  sub- 
scribing witnesses,  several  ckuses  of  exceptions  have  been 
engrafted.  Firsts  when  the  instrument  is  thirty  years  oldy  the 
subscribing  witnesses  need  not  be  called,  as  they  are  presumed 
to  be  dead.' 

§  1644.  The  second  exception  is,  when  the  attesting  witness  has 
signed  the  instnmient  merely  in  pursuance  of  a  rule  of  some  Court, 
and  such  Court  has  subsequently  recognised  the  validity  of  the 
instrument  by  acting  upon  it     Thus,  where  it  was  necessary  for  a 
defendant  to  prove  that  he  had,  as  an  insolvent,  presented  a  peti- 
tion for  protection  under  the  stat.  5  &  6  Vict.,  c.  116,  the  pro- 
duction of  the  petition  and  the  proceedings  in  the  Court  of 
Bankruptcy  duly  sealed,  whereby  it  appeared  that  the  Court  had 
granted  an  order  of  protection,  was  held  to  be  sufficient  evidence, 
not  indeed  of  the  contents  of  the  petition,  but  of  the  fact  of  its 
having  been  presented,  although  an  attorney,  who  had  attested 
the  petition  by  order  of  the  Bankruptcy  Court,  was  not  called.^ 
The  special  and  very  limited  nature  of  this  last  exception  will 
be   better  understood  by  referring  to   the  case  of  Streeter  v. 
Bartlett,'  where   the    Court   refused   to    extend  its  operation. 
There,  in  order  to  prove  an  admission  of  a  debt,  the  plaintiff 
tendered  in  evidence  the  certified  copy  of  a  schedule  filed  by  the 
defendant  in  the  Insolvent  Debtors'  Court,  which  contained  an 
entry  of  such  acknowledgment ;  but  as  this  schedule,  in  accord- 
ance with  a  rule  of  the  Court  where  it  was  filed,  was  attested  by 
the  defendant's  attorney,  who  was  not  called ;  and  as,  moreover, 
no  proof  was  given  that  the  Insolvent  Debtors'  Court  had  acted 
npon  it,  the  Judges  of  the  Common  Pleas  determined  that  the 
evidence  could  not  be  received. 


'  Ley  V.  Ballard,  3  Eep.  173,  n.  ;  Fitzgerald  v.  Elsee,  2  Camp.  635  ; 
Lfemon  v.  Dean,  id.  636,  n. ;  Talbot  v.  Hodson,  7  Taunt.  251,  overruling 
Pbippe  V,  Parker,  1  Camp,  412. 

»  Gr.  Ev.,  §  570,  in  part  '  Ante,  §  74. 

*  Bailey  v.  BidweU,  13  M.  &  W.  73.  »  5  Com.  B.  562. 
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interest  under  it  mast  be  still  mbsisting  at  the  time  of  the  trial ;  ^ 
and,  possibly,  this  may  have  been  the  ground  of  the  decision  in 
Collins  V.  Bayntun,'  just  cited,  as  it  would  seem  from  the  report 
that  the  builder  had  executed  the  work  agreed  upon  before  the 
contract  was  produced  by  the  plaintiff.  Where  both  parties  claim 
the  same  interest  under  a  deed  produced  on  notice,  the  party 
calling  for  its  production  need  not  prove  its  execution  ;*  and  the 
fact  that  the  party  producing  the  instrument  claims  an  interest 
xmder  it,  will  sufficiently  appear  by  a  statement  to  that  effect, 
made  by  his  attorney  shortly  before  the  trial.*  The  above 
exception  does  not  extend  to  a  case  where  a  party,  claiming  an 
interest  under  a  deed,  gives  it  up  to  the  adverse  side  some 
months,'  or  perhaps  any  time,*  before  the  action ;  because,  in 
such  case,  the  party  wishing  to  make  it  evidence  has  had  the 
instrument  in  his  own  custody,  and  may  therefore  well  be 
prepared  to  prove  its  execution. 

§  1647.  Where  an  instrument  requires  attestation,  the  acknow- 
ledgment of  its  validity  by  a  party  to  it  does  not,  in  general,  as 
before  stated,^  waive  the  necessity  of  calling  the  attesting  witness. 
Still,  a  few  instances  may  be  cited,  in  which  a  solemn  admission 
by  the  adverse  party  in  reference  to  the  cause  has  been  held  in 
itself  sufficient  proof  of  execution ;  and  these  cases  constitute  the 
fifth  exception  to  the  rule.  Thus,  where  a  party  agreed  to  admit 
a  warrant  of  attorney  "  so  as  to  enable  his  opponent  to  enter  up 
judgment  thereon,''  the  Court  held  that  judgment  might  be 
entered  up  without  an  affidavit  of  the  subscribing  witness.'  So, 
in  an  action  on  covenant,  if  the  defendant  pay  money  into  court 
on  one  of  the  breaches,  this  is  such  an  admission  of  the  validity 
of  the  deedj  as  to  dispense  with  the  production  of  the  attesting 
witness  though  non  est  factum  be  pleaded.'  In  like  manner,  if  a 
party  or  his  attorney,  in  order  to  avoid  expense,  agree  to  admit 

>  FuUer  v.  Pattrick,  18  L.  J.,  Q.  R,  236.  M  Q.  B.  117. 

3  Knight  V.  Martin,  1  Gow  R.  46,  per  Dallas,  0.  J. 
'  Roev.  WiUdns,  4  A.  <b  £.  86 ;  5  N.  <k  Jd.  434,  S.  C. 
»  Vacher  v.  Cocks,  1  B.  «b  Ad.  147,  148. 

•  Carr  r.Buidiss,  1  C.  M.  «b  R. 785, per  Parke,  R        ^  Ante,  §§  384, 1641 . 
^  Laing  v,  Eaine,  2  B.  &  P.  85,  per  Lord  Mdon  and  Heath,  J.,  Rooke, 

J.,  dubitante. 

*  Randall  v.  Lynch,  2  Camp.  357,  per  Lord  EUenboroogh. 
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or  to  be  out  of  the  jurisdiction  of  the  Court ;  *  or  if  he  cannot 
be  found  after  diligent  inquiry ;'  or  if  he  have  absented  himself 
from  the  trial  by  collusion  with  the  opposite  party ; '  it  will  be 
sufficient,  but  perhaps  not  necessary  in  all  cases/  to  prove  his 
handwriting.  If  the  instrument  be  lost,  and  the  name  of  the  sub- 
scribing witness  be  unknown,* — or  if  it  were  executed  before  the 
22nd  of  August,  1843,*  and  the  witness,  at  the  time  of  attestation, 
were  infamous,' — ^the  execution  must  be  proved  by  other  evidence. 

§  1650.  It  is  yet  an  undecided  point  whether  an  eighth  exception 
will  not  be  allowed  in  favour  of  instruments  executed  by  corpora- 
tionSy  and  whether  such  a  document  will  not  be  sufficiently  proved 
by  merely  showing  that  the  seal  affixed  is  the  seal  of  the  corpo- 
ration, without  calling  the  attesting  witness.** 

§  1651.  A  ninth  exception  has,  in  several  old  cases,"  been 
recognised  in  respect  of  deeds,  the  validity  of  which  depends 


'  Barnes  v,  Trompowsky,  7  T.  R.  265  ;  even  though  not  proved  to  be 
domiciled  abroad.  Prince  v.  Blackburn,  2  East,  250 ;  notwithstanding  the 
power  to  examine  on  interrogatories  under  1  Will.  4,  c.  22,  §  4,  Glnbb  v. 
Edwards,  2  M.  <b  Rob.  300,  per  Maule,  J.  ;  though  the  witness  be  in 
Dublin,  Doe  v.  Caperton,  9  0.  <b  P.  115,  and  Hodneit  v.  Forman,  1  Stark. 
R  90.  See  26  Geo.  3,  c.  57,  §  38.  K  the  witness  has  set  out  to  leave  the 
kingdom,  but  the  ship  has  been  beaten  back,  he  is  still  considered  absent. 
Wiurd  V.  Wells,  1  Taunt.  461.     See  also  Emery  v.  Twombly,  5  ShepL  66. 

2  Cunliffe  v,  Sefton,  2  East,  183  ;  Crosby  v.  Percy,  1  Taunt.  364  ;  Earl 
of  Falmouth  v.  Roberts,  9  M.  «fe  W.  469  ;  Parker  v,  Hoskins,  2  Taunt. 
223 ;  Burt  v.  Walker,  4  B.  &  A  697  ;  Spooner  v,  Payne,  4  Com.  B.  328. 
See  post,  §  1653. 

*  Egan  V.  Larkin,  1  Arm.  Mac.  &  Ogle,  403,  per  Brady,  C.  B.  ;  Lord 
danmorris  v,  Mullen,  1  Craw.  <fe  Dix,  Abr.  Cas.  8  ;  Spooner  v,  Payne, 
4  Com.  B.  328. 

*  R  V.  St.  Giles,  22  L.  J.,  M.  C,  54 ;  1  E.  &  B.  642,  a  C.  See  post, 
§  1659.  *  Keeling  v.  Ball,  Pea.  Add.  Cas.  88. 

*  When  the  Act  of  6  A  7  Vici,  c.  85,  was  passed. 

'  1  St.  Ev.  375  ;  in  such  cases  the  attestation  is  treated  as  a  nullity. 
'  Moises  V,  Thornton,  8  T.  R  307,  per  Lawrence,  J. ;  Doe  f>.  Chambers, 
4  A.  &  E.  410  ;  6  N.  &  M.  539,  S.  C. 

*  Bro.  Abr.,  Faits  enroll  pL  11,  citing  P.  7  E.  4,  foL  5,  pL  13,  in  which 
that  point  is  distinctly  laid  down.  See  also  Lady  Holcroft  v.  Smith, 
2  Freem.  269  ;  12  Vin.  Abr.  43,  121  ;  5  Co.  54  ;  1  Keb.  117  ;  Thurle  v. 
Madison,  Style,  462  ;  Smartle  v.  Williams,  3  Lev.  387  ;  1  Salk.  280,  S.  C. 
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upon  the  fact  of  their  being  enrolled.^  No  modem  case  has 
expressly  decided  this  point,  and  though  in  practice  it  is  still  not 
unusual  to  admit  such  deeds  on  proof  of  enrolment,  the  principle 
of  thus  admitting  them,  except  as  against  the  part;  on  whose 
acknowledgment  they  have  been  enrolled,  has  been  questioned  by 
Mr.  Justice  Buller.'  It  is  worthy  of  remark,  that  in  the  case  of 
Doe  V,  Lloyd,  which  was  tried  twice,  and  turned  upon  the  validity 
of  a  deed  enrolled  under  the  Mortmain  Act,  the  execution  of  the 
indenture  was  proved  on  both  trials.* 

§  1652.  Where  an  instrument  requiring  attestation  is  sub- 
scribed by  several  witnesses,  it  is  only  necessary  at  law  to  call 
one  of  them ;  *  and  the  same  rule  prevails  in  Chancery,*  excepting 
in  the  case  of  vnllsy  with  respect  to  which  it  has  for  many 
years  been  the  invariable  practice  of  courts  of  equity  to  require 
that  all  the  witnesses,  who  are  in  England,  and  capable  of  being 
called,  should  be  examined.*  The  reasons  for  this  exception 
appear  to  be,  that  frauds  are  frequently  practised  upon  dying 
men,  whose  hands  have  survived  their  heads, — that  therefore  the 
sanity  of  the  testator  is  the  great  fact  to  which  the  witnesses 
must  speak  when  they  come  to  prove  the  attestation, — and  that 
the  heir-at-law  has  a  right  to  demand  proof  of  this  fact  from 
every  one  of  the  witnesses  whom  the  statute  has  placed  about 
his  ancestor.'      These  will    probably    be    deemed    satisfactory 

^  See  ante,  §  1022,  et  seq.     See  further  as  to  enrolments,  ante,  §§  1461 
—1468. 

'  B.  N.  P.  255.  ^'If  divers  persons  seal  a  deed,  and  one  of  them 
acknowledge  it,  it  may  be  enrolled,  and  may  ever  after  be  given  in  evidence 
as  a  deed  enrolled  ;  but  it  would  be  of  very  mischievous  consequenoa  to  say 
therefore,  that  a  deed,  enrolled  upon  the  acknowledgment  of  a  b«re  trustee, 
might  be  given  in  evidence  against  the  real  owner  of  the  land  without  proving 
it  executed  by  him.  However,  that  has  been  the  general  opinion,  and  it 
seems  fortified  in  some  degree  by  10  Anne,  c  18.''     See  ante,  §  389. 

»  5  Bing.  N.  0.  742,  and  1  M.  &  Gr.  683. 

*  Holdfast  V.  Dowsing,  2  Str.  1254  ;  B.  N.  P.  264 ;  Hindaon  «.  Keney* 
4  Bum,  Eca  L.,  118,  per  Lord  Camden.  *  Gredey,  St.  120. 

*  McGregor  v.  Topham,  3  H.  of  L.  Gas.  155,  per  Lord  Broo^^iam ; 
Bootle  V.  Blundell,  19  Yes.  494  ;  Grayson  i^.  Wilkinson,  2  Vee.  459  ; 
Townsend  «.  Ives,  1  Wils.  216;  Ogle  v.  Cook,  1  Ves.  177. 

'  Per  Lord  Camden,  in  Hindson  v.  Kersey,  rep.  in  4  Bum,  £oa  L*w, 
116   119,  120,  and  cited  Gresley,  Ev.  123. 
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reasons  for  the  rule ;  but  should  the  soundness  of  the  reasons 
admit  of  any  doubt,  the  inflexibility  of  the  rule  admits  of  none  ; 
and  it  applies  in  fiill  force  even  to  issues,  which  are  directed  by 
a  court  of  equity  to  be  tried  by  a  jury.*  On  such  occasions, 
it  is  usual  to  say  that  all  the  subscribing  witnesses  must  be 
called,  in  order  to  satisfy  the  conscience  of  the  Lord  Chancellor. 

§  1653.'  The  degree  of  diUgence  required  in  seeking  for  the 
subscribing  witnesses  is  the  same  as  in  the  search  for  a  lost 
paper,'  the  principle  being,  in  both  cases,  identical.  The  inquiry 
must  be  strict,  diligent,  and  honest,  and  in  all  respects  satis* 
factory  to  the  Court,  under  all  the  circumstances.  It  should  be 
made  at  the  residence  of  the  witness,  if  known,  and  at  all  other 
places  where  he  may  be  expected  to  be  found ;  as  also,  in  general, 
of  his  relatives  and  others,  who  may  be  supposed  capable  of 
affording  information  respecting  him.  A  reference  to  one  or  two 
decisions  will  serve  to  illustrate  this  subject.  In  the  case  of  the 
Earl  of  Falmouth  v.  Roberts,^  the  plaintiff  relied  upon  an  agree* 
ment,  to  which  his  steward  was  the  attesting  witness.  This  man, 
having  been  charged  with  embezzlement,  had  absconded,  and 
could  not  be  found,  though  inquiries  were  made  for  him  at  his 
house,  and  at  the  inns  which  he  was  in  the  habit  of  frequenting. 
The  Court  held  that  this  was  sufficient  search  to  let  in  evidence 
of  his  handwriting,  although  no  application  was  shown  to  have 
been  made  to  any  member  of  his  family.  In  another  case,  after 
proof  that  inquiry  had  been  made  at  the  residences  of  the  parties 
to  the  instrument  respecting  the  witness,  and  that  no  account 
could  be  obtained  as  to  who  he  was,  or  where  he  lived,  secondary 
evidence  was  admitted,  though  it  was  urged,  that,  in  such  a  case, 
a  pubUc  advertisement  for  him  should  have  been  inserted  in  the 
newspapers.*    Again,  in  Burt  v.  Walker,'  the  defendant's  clerk 


'  Bowman  v.  Bowman,  2  M.  dl:  Bob.  501. 

^  Or.  Ev.,  §  574,  in  part  as  to  first  nine  lines.  '  Ante,  §  399. 

*  9  M.  <fc  W.  469.  *  Cunliffe  r.  Sefton,  2  East,  183. 

^  4  B.  &  A.  697.  For  other  instances,  see  WardeU  v,  Fermor,  2  Camp. 
282  ;  Willman  v,  Worrall,  8  0.  <b  P.  380  ;  Wyatt  «.  Bateman,  7  C.  ifc  P. 
586  ;  Doe  v,  Powell,  id.  617  ;  Kay  v,  Brookman,  3  0.  <b  P.  565 ;  Morgan 
v.    Morgan,   9  Bing.   359 ;  Spooner  v,  Payne,  4  Com.  B.  328  ;  Austin  v, 

Rumsey,  2  C.  <fe  Kir.  736  ;  ante,  p.  1471,  n.  2. 
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was  the  witness  to  his  bond,  and  on  being  subpoenaed  for  the 
plaintiff,  said  that  he  would  not  attend.  He,  however,  did 
attend,  though  apparently  without  any  view  of  exhibiting  himself 
as  a  witness ;  and  the  trial  being  put  off^  it  was  afterwards  twice 
postponed  on  account  of  his  absence,  upon  affidavits  that  he  could 
not  be  found.  Six  weeks  after  the  first  postponement  the  cause 
was  tried,  when,  it  appearing  that  search  had  been  made  for  the 
witness  at  the  defendant's  house  and  in  the  neighbourhood,  as 
also  at  Margate,  to  which  place  the  defendant  stated  that  he  had 
gone,  evidence  of  his  handwriting  was  held  to  be  admissible.  In 
all  cases  of  this  nature,  the  answers  to  the  inquiries  may  be  given 
in  evidence,  they  being  not  hearsay^  but  parts  of  the  res  gest».* 

§  1654.*  If  the  instrument  be  necessarily  attested  hjmore  than 
one  witness,  the  absence  of  them  aU  must  be  duly  accounted  for,  in 
order  to  let  in  secondary  evidence  of  the  execution ;'  but  when 
such  evidence  is  rendered  admissible,  proof  of  the  handwriting  of 
any  one  of  the  witnesses  wUl,  in  general,  be  deemed  sufficient, 
provided  it  be  accompanied  by  some  evidence  of  the  identity  of 
the  party  sued,  with  the  person  who  appears  to  have  executed  the 
instrument.^  Proof  of  the  signature  of  the  obligor  is  an  obvious, 
though  by  no  means  the  only,  mode  of  establishing  identity ;  and 
with  the  view  of  ascertaining  the  nature  and  amoimt  of  evidence, 
which  will  be  deemed  sufficient  for  this  purpose,  a  few  cases  on 
the  subject  of  identity  will  here  be  noticed. 

§  1655.  In  Jones  v.  Jones,*  which  was  an  action  by  the  indorsee 
against  the  maker  of  a  note,  the  attesting  witness  stated  thai  he 
saw  a  party  called  Hugh  Jones,  who  kept  the  Qlasgow  Tavern  at 
Llangefni,  in  Anglesea,  sign  the  note ;  but  he  added,  on  cross- 
examination,  that  he  had  not  seen  this  person  since,  and  that  the 
name  was  a  common  one  in  Anglesea.     The  Court  held  Uiat  the 


*  Ante,  §  443. 

'  Or.  Ev.,  §§  574,  575,  in  part,  as  to  first  seven  lines. 
»  Cunliffe  v.  Sefton,  2  East,  183  ;  Wright  v.  Doe  d.  Tatham,  1  A.  <S:  E. 
21,  22  ;  Wliitelocke  r.  Mnsgrove,  1  Cr.  &  Mee.  511  ;  3  Tyr.  541,  a  C. 

*  Adam  v.  Kerr,  1    B.   &  P.   360  ;  Nelson  r.  Whittall,  1  R  ^  A.  19  ; 
Doe  V.  Paid,  3  C.  <fc  P.  613.  *  9  M.  <fc  W.  75,  79, 
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plaintiff  must  be  nonsuited,  though  the  defendant  had  in  one  of 
his  pleas  admitted  the  making  of  the  note ;  and  Mr.  Baron  Parke 
observed,  that  the  defendant's  attorney  should  have  been  called, 
to  say  whether  the  person  who  employed  him  in  the  case  was  the 
Hugh  Jones  who  lived  at  the  Glasgow  Tavern.  The  case  of 
Qreenshields  v.  Crawford,^  was  a  similar  action  against  the 
acceptor  of  a  bill,  which  was  directed  to  "  Charles  Banner 
Crawford,  East  India  House,"  and  accepted  "  C.  B.  Crawford." 
A  witness  proved  that  this  acceptance  was  the  signature  of 
Charles  Banner  Crawford,  who  was  formerly  a  clerk  in  the  East 
India  House,  but  he  did  not  know  whether  that  Mr.  Crawford 
was  the  defendant.  The  Court  held  that  this  was  sufficient 
evidence  of  identity,  at  least  in  the  absence  of  an  affidavit  to  show 
that  the  defendant  was  not  that  person.  It  will  be  seen  that  the 
only  sensible  distinction  between  these  two  cases,  which  were 
decided  by  the  same  court  within  a  few  months  of  each  other, 
was,  that  in  the  former,  the  name  of  Hugh  Jones  was  said  to  be 
common,  whereas  that  of  Charles  Banner  Crawford  was  certainly 
unusuaL 

§  1656.  In  Simpson  v.  Dismore,'  where  an  apothecary  brought 
his  action  for  medicines  and  attendance,  and  in  order  to  prove 
that  he  had  been  duly  admitted  to  practice,  produced  a  Ucence 
from  the  Apothecaries'  Company,  which  was  granted  to  a  person 
bearing  his  name,  the  Court  held  that  no  further  evidence  was 
necessary  to  show  that  he  was  the  party  named  in  the  licence. 
In  Bussell  v.  William  Gray  Smyth,*  where  the  question  was, 
whether  the  defendant  was  proved  to  be  the  same  person  as  the 
defender  in  a  Scotch  suit,  the  judges  decided  that  there  was 
ample  evidence  of  identity,  on  the  ground  that  the  names,  pro- 
fessions, places  of  abode,  and  ages  of  the  parties  appeared  to  be 
the  same.  So,  in  Smith  v.  Henderson,^  which  was  an  action  on 
the  case  for  negligence  in  navigation,  it  was  objected  that  the 
evidence  did  not  show  that  the  defendant  was  the  pilot  in  charge 
of  the  vessel;  whereupon  the  plaintiff's  counsel  called  out  "Mr* 
Henderson,"  and  a  man  in  court  answered  "here;  I  am  the 


»  9  M.  <fc  W.  314.         2  i^j^  4^  J  ij   813^  glQ.  *  Id.  798. 
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pilot."  A  witness  then  proved  that  this  man,  at  the  time  of  the 
accident,  was  acting  as  pilot.  Baron  Bolfe,  thinking  that  this 
was  not  sufficient  evidence  of  identity,  directed  a  nonsuit,  but 
the  Court  above  set  it  aside.  Baron  Parke,  during  the  argument, 
observed,  "  similarity  of  name  and  residence,  or  similarity  of  name 
and  trade,  will  do :"  and  added  in  the  judgment,  "  The  defendant 
is  sued  on  the  face  of  the  declaration  as  William  Henderson,  a 
pilot.  A  man  in  court  answers  to  the  name  of  Henderson,  is  a 
pilot,  and  was  proved  to  be  the  pilot  acting  on  board  the  vesseL 
He  therefore  fulfils  the  description  in  the  declaration  in  two 
respects  at  least,  since  his  name  and  calling  resemble  those  of 
the  alleged  defendant."  * 

§  1657.  It  may,  however,  here  be  observed,  that  the  description 
in  the  declaration  cannot  properly  be  said  to  prove  the  identity  of 
the  defendant.     The  question  is,  who  was  served  with  the  writ, 
and  who  has  pleaded  to  the   action?  and  it  is  obvious  that  no 
description  which  the  plaintiff  chooses  to  introduce  into  his  state- 
ment of  his  own  case,  can  in  strictness  answer  this  question,  or 
affect  the  defendant's  interest.     This  remark  is  made,  because  in 
the  case  above-mentioned  of  Greenshields  v,  Crawford,  the  Court 
appears  to  have  acted  upon  a  similar  mistake.     The  decision  in 
Smith  V.  Henderson  was  right,  not  because  the  defendant  was 
described  by  the  plaintiff  as  a  pilot,  but  because  the  accident  was 
proved  to  have  been  caused  by  a  pilot  named  Henderson,  and  a 
person  answering  that  name  and  description  was  present  in  cowrt, 
and  might  therefore  be  fEurly  presumed  to  be  the  same  Mr.  Hen- 
derson who  had  pleaded  to  the  action.     In  another  case,  in  which 
a  witness,  called  to  prove  the  defendant's  handwriting,  had  cor- 
responded with  a  person  bearing  his  name,  who  dated  his  letters 
from  Plymouth  Dock,  where  the  defendant  resided,  and  where  it 
appeared  that  no  other  person  of  the  same  name  lived,  the  evi- 
dence of  identity  was  held  to  be  sufficient;*  and  in  Warren  r. 
Sir  J.  C.  Anderson,  Bart.,*  where  the  only  proof  of  the  defendant's 
signature  to  a  bill  was  given  by  a  clerk  of  Messrs.  Cootts,  who 


»  9.  M,  <te  W.  801.       '  Harrington  «.  Fry,  By.  <fc  M.  90,  per  Best^  a  J. 

*  8  Soott,  384. 
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stated  that  two  years  before  the  trial,  he  saw  a  person,  whom  he 
did  not  knowy  bat  who  called  himself  Sir  J.  C.  Anderson,  Bart, 
sign  his  name, — ^that  he  had  since  seen  cheques  similarly  signed 
pass  through  the  banking  house,  and  that  he  thought  the  hand- 
writing was  the  same  as  that  on  the  bill, — the  Court  held  that 
the  evidence,  weak  as  it  confessedly  was,  might  be  submitted  for 
the  consideration  of  the  jury. 

§  1658.  It  only  remains  to  notice  two  decisions  in  the  Court  of 
Queen's  Bench,  which,  recognised  as  they  have  been  by  the  other 
courts,*  go  far  towards  neutralising  an  objection,  which  has  too 
often  been  permitted  to  shield  the  unprincipled.  The  cases 
referred  to  are  Sewell  v.  Evans,  and  Boden  v.  Eyde.'  In  the  first 
of  these  the  defendant's  name  was  William  Leal  Evans ;  in  the 
second,  Henry  Thomas  Byde ;  and  in  neither  was  any  evidence 
adduced  beyond  the  similarity  of  name,  identifying  the  person 
whose  signature  was  proved  with  the  party  upon  whom  process 
had  been  served.  The  Court  held  that  no  proof  was  necessary, 
observing,  that  if  the  party  to  be  fixed  with  liability  was  a  marks- 
man, as  in  the  case  of  Whitelocke  v.  Musgrove,*  or  if  his  name 
was  proved  to  be  very  common  in  the  coimtry,  as  in  the  case 
of  Jones  V.  Jones,^  or  if  a  length  of  time  had  elapsed  since  the 
name  was  signed,  or  if,  in  short,  any  other  special  facts  were 
involved  in  the  case,  a  stricter  proof  might  be  required  :  but  that 
in  ordinary  cases,  where  no  particular  circumstance  tended  to 
raise  a  question  as  to  the  party  being  the  same,  mere  identity  of 
nafne  was  something  from  which  an  inference  might  be  drawn* 
Lord  Denman,  after  stating  that  the  onus  of  proving  a  negative 
in  these  cases  might  be  safely  thrown  upon  the  defendant,  partly 
because  the  proof  was  easy,  and  partly  because  the  supposition 
that  a  wrong  man  had  been  sued  was  unreasonable,  inasmuch  as 
the  fraud  would  occur  to  few,  and  the  risk  of  punishment  in 


*  Hamber  v.  Roberts,  7  Com.  B.  861. 
«  4  Q.  B.  626  ;  3  G.  A  D.  604,  S.  0. 

»  1  Cr.  <b  Moe.  511  ;  3  Tyrwh.  641,  S.  0. 

^  9  M.  <Sr  W.  75.     See  also  Barker  v.  Stead,  3  Com.  B.  946. 

*  See  also  Murieta  v,   Wolfhagen,  2  0.  <!;  Kir.  744,  per  Alderson,  B.  ; 
&nd  Reynolds  v.  Staines,  id.  745. 
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practising  the  fraud  would  be  great,  emphatically  added,  '^  The 
transactions  of  the  world  could  not  go  on  if  such  an  objection  were 
to  prevail.  It  is  unfortunate  that  the  doubt  should  have  been 
raised ;  and  it  is  best  that  we  should  sweep  it  away  as  soon  .as  we 
can."^ 

§  1659.  It  has  been  held  in  America,  that  where  the  absence  of 
the  subscribing  witnesses  has  been  duly  accounted  for,  the  instru- 
ment may  be  read  upon  proof  of  the  handwriting  of  the  obligor, 
or  party  by  whom  it  was  executed;  but  it  seems  to  be  still 
undecided  in  that  country,  whether  such  proof  will  be  admissible, 
without  first  showing  an  inability  to  prove  the  signatures  of  the 
witnesses.* 

§  1660.*  When  writings  are  produced,  and  it  becomes  necessary 
to  show  by  whom  they  were  written  or  signed,  the  simplest  mode 
of  proof  is  to  call  the  writer  himself,  or  some  person  who 
actuaUy  saw  the  paper  or  signature  written.  When  such  evidence 
cannot  be  procured,  as  must  often  be  the  case,  recourse  may  be 
had,  either  to  the  testimony  of  witnesses,  who  are  (u:quainted  with 
the  handwriting,  or  to  a  comparison  of  the  document  in  dispute 
with  any  writing  proved  to  the  satisfaction  of  the  judge,  to  be 
genuine.**  These  last  modes  of  proof,  indeed,  may  in  all  cases 
be  given  in  the  first  instance,  since  the  law  recognises  no  dis- 
tinction  between  them  and  the  ocular  proof  just  mentioned ;  but 
as  they  are  obviously  of  a  less  satisfactory  character  than  direct 
testimony,  any  unnecessary  reliance  on  them  is  calculated  to 
raise  a  suspicion,  that  the  party  is  actuated  by  some  improp^ 
motive  in  withholding  evidence  of  a  more  conclusive  nature. 

§  1661.  The  knowledge  of  a  person' 8  handwriting  may  have  been 


»  4  Q.  B.  633. 

*  Jackson  v,  Waldron,  11  Wend.  178,  183,  196,  197  ;  Valentin©  v. 
Piper,  22  Pick.  90.  See  also  R  v.  St.  Giles,  22  L.  J.,  M.  0.,  54  ;  1  &  ^ 
B.  642,  S.  C,  as  to  the  English  law. 

'  A  portion  of  the  following  observations  with  respect  to  handwriting  has 
already,  in  substance,  appeared  in  the  Law  Rer.  No.  lY.  pp.  285 — 304. 

*  See  post,  §  1667. 
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acquired  in  both  or  either  of  two  ways.*  The  first  is  from  having 
seen  him  write ;  and  though  the  weight  of  the  evidence,  which 
depends  upon  knowledge  so  obtained,  must  of  course  vary  in 
degree  according  to  the  number  of  times  that  the  party  has  been 
seen  to  wiitCi  the  interval  that  has  elapsed  since  the  last  time^  the 
circumstances,  whether  of  hurry  or  deliberation,  under  which  he 
wrote,  and  the  opportunities  and  motives  which  the  witness  had 
for  observing  the  handwriting  with  attention ; ' — yet  the  evidence 
will  be  admissible,  though  the  witness  has  not  seen  the  party 
write  for  twenty  years,'  or  has  seen  him  write  but  once,  and  then 
only  his  surname.^  Indeed,  on  one  occasion,  a  witness  was 
permitted  to  speak  to  the  genuineness  of  a  person's  mark,  from 
having  frequently  seen  it  affixed  by  him  on  other  documents.' 
The  proof  in  such  cases  may  be  very  slight,  but  the  jury  will  be 
allowed  to  weigh  it  The  witness  need  not  state  in  the  first 
instance  how  he  knows  the  handwriting,  since  it  is  the  duty  of 
the  opposite  party  to  explore  on  cross-examination  the  sources  of 
his  knowledge,  if  he  be  dissatisfied  with  the  testimony  as  it  stands.' 
Still,  the  party  calling  the  witness  may  interrogate  him,  if  he 
think  proper,  as  to  the  circumstances  on  which  his  belief  is 
founded ;  though  if  it  should  appear  that  the  belief  rests  on  the 
probabilities  of  the  case,  or  on  the  character  or  conduct  of  the 
supposed  writer,  and  not  on  the  actual  knowledge  of  the  hand- 
writing, the  testimony  will  be  rejected.^    Where  a  witness,  called 


>  See  3  Benth.  Jud.  Ev.  698,  599. 

'  Doe  «.  Suckermore,  5  A.  <&  E.  730,  per  PattesoD,  J. 

»  R  V.  Home  Tooke,  25  How.  St.  Tr.  71,  72  ;  Eagleton  v.  Kingston, 
8  Ves.  473,  474,  per  Lord  Eldon. 

^  5  A.  ite  E.  730,  per  Patteson,  J. ;  Ckurells  v,  Alexander,  4  Esp.  37, 
per  Lord  Kenyon ;  Wilbnan  v.  Worrall,  8  C.  <fe  P.  380  ;  Burr  v.  Harper, 
Holt,  N.  P.  R  420  ;  Lewis  v.  Sapio,  M.  ife  M.  39.  In  this  last  case.  Lord 
Tenterden  refused  to  recognise  the  authority  of  Powell  v.  Ford,  2  Stark. 
R.  164,  where  Lord  Ellenborough  rejected  the  testimony  of  a  witness,  who 
had  seen  the  defendant  write  his  surname  only  once,  the  acceptance  of  the 
bill  in  question  having  been  signed  at  full  length.     See  also  Warren  v, 

Anderson,  8  Scott,  384. 

*  George  v.  Surrey,  M.  <b  M.  516,  per  Tindal,  C.  J.,  after  some  hesitation. 

•  Moody  «.  Rowell,  17  Pick.  419,  overruling  Slaymaker  v.  Wilson, 
1  Pennsylv.  R  216. 

'  R  V,  Murphy,  8  0.  <fc  P.  306,  307,  per  Coleridge,  J.  ;  Da  Costa  «. 
Pym,  Pea.  add.  R  144,  per  Lord  Kenyon. 


1480  WHERE  WITNESS  HAS  SEEN  PARTY  WRITE.  [PART  HI. 

to  establish  a  forgery,  had  become  acquainted  with  the  signa^ 
ture  of  the  party,  &om  having  seen  him  sign  his  name  after 
the  commencement  of  the  suit,  for  the  purpose  of  showing  the 
witness  his  true  manner  of  writing  it,  the  evidence  was  held 
inadmissible,  Lord  Kenyon  justly  observing,  that  the  party  might, 
through  design,  have  written  differently  from  his  common  mode 
of  signature/ 

§  1662.  The  second  way  in  which  the  knowledge  of  a  person  s 
handwriting  may  be  acquired,  is  by  the  witness  having  seen^  in  the 
ordinary  course  of  businesSy  documents,  which  by  some  evidence, 
direct  or  circumstantial,  are  proved  to  have  been  written  by  such 
person.  Thus,  if  the  witness  has  received  letters,  purporting  to 
be  in  the  handwriting  of  the  party,  and  has  either  personally 

communicated  with  him  respecting  them,  or  written  replies  to 

• 

them,  producing  further  correspondence,  or  acquiescence  by  the 
party  in  some  matter  to ,  which  they  relate,  or  has  so  adopted 
them  into  the  ordinary  business  transactions  between  hynself  and 
the  party,  as  to  induce  a  reasonable  presumption  in  favour  of  their 
genuineness,  his  evidence  will  be  admissible.'    So,  if  a  letter  be 
sent  to  a  particular  person,  and  an  answer  be  received  in  due 
course,  the  fair  presumption  is,  that  the  answer  was  written  by 
the  person  addressed  in  the  letter ;  and  consequently  the  witness 
who  received  such  answer,  may  be  examined  as  to  the  genuine- 
ness  of  any  other  paper,  which  it  is  necessary  to  show  was  or  was 
not  written  by  the  same  person.'    Again,  the  clerk   who  con- 
stantly read  the  letters,  or  the  broker,  who  was  consulted  upon 
them,  is  as  competent  as  the   merchant  to  whom  they  were 
addressed,  to  judge  whether  another  signature   is  that  of  the 
writer  of  the  letters ;  and  a  servant  who  has  habitually  carried 
his  master's  letters  to  the  post,  has  an  opportunity  of  obtaining  a 


'  Stauger  v.  Searle,  1  Esp.  15.     See  also  Page  v.  Homans,  2  ShepL  478. 

'  Doe  V,  Suckermore,  5  A.  <fe  E.  731,  per  Patteson,  J.  ;  2Nev.  A  P.  46, 
S.  C. ;  Lord  Ferrei-g  t>.  Shirley,  Fitzg.  195  ;  B.  N.  P.  236  ;  Carey  i?.  Pitt, 
Pea.  Add.  Cas.  130  ;  Tharpe  v.  Gisburne,  2  C.  &  P.  21;  Harriogton  v. 
Fry,  Ry.  <b  M.  90  ;  Burr  «.  Harper,  Holt,  N.  P.  R.  420  ;  Com.  v.  Carey, 
2  Pick.  47  ;  Johnson  v.  Daveme,  19  Johns.  134  ;  Pope  v.  Aiikew,  1  Iredell 
R.  16.  *  Carey  v.  Pitt,  Pea.  Add.  Cas.  130,  per  Lord  Kenyon. 


CHAP,  v.]      WHERE  WITNESS  HAS  CORRESPONDED  WITH  PARTY.       1481 

knowledge   of  his  writing,  though  he  never  saw  him  write,  or 
received  a  letter  from  him.* 

§  1663.  In  one  case,  an  attorney  was  permitted  to  speak  to 
the  signature  of  an  attesting  witness,  though  his  knowledge  of  the 
handwriting  was  solely  derived  from  having  seen  the  same  signature 
attached  to  an  affidavit,  which  had  heen  filed  by  the  opposite 
party  in  a  previous  stage  of  the  cause.'  Here  the  opposite  party 
having  used  the  affidavit  as  a  genuine  document,  was  in  a  manner 
estopped  from  disputing  the  fact  that  it  was  signed  by  the  person 
whose  signature  it  bore ;  but  perhaps,  after  all,  some  doubt  may 
be  entertained  respecting  the  correctness  of  this  decision ;  since 
in  another  case,  the  plaintiff's  attorney  was  not  allowed  to  prove 
the  defendant's  handwriting,  though  he  had  frequently  seen  and 
acted  upon  other  papers  in  the  Master's  office,  which  the  opposite 
attorney  admitted  had  been  written  by  the  defendant.' 

§  1664.  Where,  in  an  action  on  a  joint  and  several  promissory 
note  against  three  persons,  the  signature  of  one  of  them  was 
attempted  to  be  proved  by  calling  the  attorney  for  the  defendants, 
whose  knowledge  of  the  handwriting  in  question  was  founded  on 
the  circumstance,  that  he  had  received  a  retainer  purporting  to  be 
signed  by  his  three  clients,  and  had  acted  upon  it  in  defending  the 
action,  the  Court  of  Common  Pleas  held  that  his  testimony  was 
inadmissible,  as  no  proof  was  given  that  the  party  had  ever 
acknowledged  the  signature  to  the  attorney,  and  either  of  the 
other  two  defendants  might  have  signed  the  retainer  for  him  with 
his  assent.*  So,  the  testimony  of  an  inspector  of  franks,  called 
to  prove  the  handwriting  of  a  member  of  Parliament,  has  on 
two  occasions  been  rejected,  where  the  knowledge  of  the  witness 
was  simply  derived  from  his  having  frequently  seen  franks  pass 
through  the  post-office,  bearing  the  name  of  such  member,  but 
where  he  had  never  communicated  with  the  member  on  the 

^  Doe  V.  Suckermore.  5  A.  &  E.  740,  per  Lord  Denman 
^  Smith  V.  Sainsbury,  5  C.  4b  P.  196,  per  Park,  J.,  cited  by  Lord  Denman 
in  Doe  v.  Suckermore,  5  A.  &  R  740. 

'  Greaves  v.  Hunter,  2  C.  &  P.  477,  per  Abbott,  C.  J. 
^  Drew  V.  Prior,  5  M.  <b  Gr.  264. 


1482    HOW  KNOWLEDGE  OF  HANDWRITING  CAN  BE  OBTAINED.  [PART IIL 

subject  of  the  franks ;  for,  in  this  case,  the  superscriptions  of  the 
letters  seen  by  the  witness  might  possibly  have  been  forgeries.' 
These  last  decisions  certainly  carry  the  law  to  the  verge  of 
impropriety,  since  they  are  founded  on  a  presumption,  which  is 
not  only  improbable  in  the  highest  degree,  but  is  in  direct  con- 
tradiction to  the  sound  rule,  that  a  crime  is  not  to  be  presumed, 
or  so  much  as  suspected,  without  special  cause,  in  any  single 
instance ;  much  less  in  a  number  of  unconnected  instances.' 

§  1665.  In  whichever  of  these  two  ways  the  witness  has 
acquired  his  knowledge  of  handwriting,  it  is  obvious  that 
evidence  identifying  the  person  whose  writing  is  in  dispute  with 
the  person  whose  hand  is  known  to  the  witness,  must  be  adduced, 
either  aliunde,  or  by  the  testimony  of  the  witness  himself,  if  he 
be  personally  acquainted  with  the  writer.'  The  witness  might 
otherwise  be  proving  the  handwriting  of  one  man,  while  the 
party  calling  him  might  be  seeking  to  establish  the  signature  of 
another. 

§  1666.  When  witnesses  are  called  to^speak  to  handwriting, 
they  should  declare  their  belief  on  the  subject,  though  in  one  case 
it  was  held  by  Lord  Kenyon,  that  the  evidence  of  a  witness,  who, 
acknowledging  his  inability  to  form  a  belief,  merely  stated  that 
the  paper  produced  was  like  the  handwriting  of  the  individual  by 
whom  it  purported  to  have  been  written,  was  admissible.^  This 
case,  though  recognised  by  Lord  Wjmford,'  has  been  questioned 
by  Lord  Eldon,*  and  apparently  with  reason.  It  may  be  very 
true,  as  Lord  Eldon  admits,  that  witnesses  are  occasionally 
pressed  too  much  to  form  a  belief;'  and  some  allowance  should 
certainly  be  made  for  the  over-caution  of  a  scrupulous  witness ; 
but  though  it  may  be  very  proper  to  receive  the  testimony  of  a 


'  Carey  v,  Htt,  Pea.  Add.  Gas.   130,  per  Lozd  Kenyon ;  Batch^or  9. 
Honeywood,  2  Esp.  714,  per  id.  '3  Benth.  Jud.  Kv.  604. 

'  See  Doe  v,  Suokermore,  6  A.  &  E.  731,  per  Patteaon,  J. 

*  GkurellB  v.  Alexander,  4  Esp.  37.    See  also  Beauohamp  v.  Gash,  D.  &  R, 
N.  P.  B.,  3.  *  2  Ph.  Ev.  249,  n.  2. 

*  Eagleton  v.  Kingston^  8  Yes.  476.    See  also  Cruise  v,  Clancy,  6  Ir.  Eq. 
B.  552.  ^  Eagleton  v,  Kingston,  8  Yea.  476. 
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person,  who,  declining  to  express  a  decided  belief,  will  yet  declare 
that  he  is  of  opinion,  or  that  he  thinks^  the  paper  is  genuine,  yet 
it  is  going  a  step  further  when  the  witness  will  only  state  that  the 
handwriting  is  like ;  a  statement  which  may  be  perfectly  true, 
but  yet,  within  the  knowledge  of  the  witness,  the  paper  may  have 
been  written  by  an  utter  stranger. 

§  1667.  Although  all  proof  of  handwriting,  except  when  the 
witness  either  wrote  the  document  himself^  or  saw  it  written,  is 
in  its  nature  comparison ; — ^it  being  the  belief  which  a  witness 
entertains,  upon  comparing  the  writing  in  question  with  an 
exemplar  formed  in  his  mind  from  some  previous  knowledge ;  * 
the  law,  until  very  recently,  did  not  allow  the  witness,  or  even  the 
jury,  except  under  certain  special  circumstances,  actually  to 
compare  two  writings  with  each  other,  in  order  to  ascertain 
whether  both  were  written  by  the  same  person.  This  technical 
rule  of  the  common  law, — which  was  certainly  not  based  on 
common  sense^  and  which  was  directly  opposed  to  the  practice  of 
our  own  ecclesiastical  courts,'  of  the  French  courts,'  and  of  the 
courts  of  many  of  the  most  enlightened  States  in  America,^ — ^has, 


'  Doe  V.  Saokermore,  6  A  ^  E.  731,  per  Patteson,  J. 

>  1  Will  on  Ex.  260  ;  1  Oughton,  Ord.  Jud.  tit.  225,  §§  1 — i ;  Doe  v. 
Suckermore,  6  A.  dc  £.  708 — 710,  per  Coleridge,  J.  ;  Beaumont  v,  Perkins, 
1  PhillinL  78  ;  Saph  v.  Atkinson,  1  Add.  Eoa  B.  215,  216  ;  Machin  v. 
Orindon,  2  Caa.  tempi  Lee,  335 ;  2  Add.  Eoo.  R.  91,  n.  a,  S.  C. 

>  Code  de  Proa  Civ.,  part  1,  liv.  2,  tit.  10,  §§  193—213 ;  Pothier, 
3  CBuvr.  PoBth.  46;  Doe  v*  Suckermore,  5  A  &  E.  710,  7ll»  per 
Ooleridge,  J. 

^  The  New  York  Code  of  Civil  Pzoc.  contains  the  following  sections 
relative  to  the  proof  of  handwriting  :  **  §  1763.  The  handwriting  of  a 
Xierson  may  be  shown,  by  any  one  who  believes  it  to  be  his,  and  who  has 
seen  him  write,  or  has  seen  writings  purporting  to  be  his,  npon  which  he 
has  acted  or  been  changed,  and  who  has  thus  acquired  a  knowledge  of  his 
handwriting.  §  1764.  Evidence  respecting  the  handwriting  may  also  be 
given  by  a  comparison,  made  by  the  witnesses,  or  the  jury,  with  writings, 
admitted  or  treated  as  genuine  by  the  party  against  whom  the  evidence  is 
offered.  §  1765.  Where  a  writing  is  more  than  thirty  years  old,  the  com- 
parison may  be  made  with  vrritings,  purporting  to  be  genuine,  and  generally 
respected  and  acted  upon  as  such,  by  persons  having  an  interest  in  knowing 
the  fact."  In  Massachusetts,  Maine,  and  Connecticut,  it  seems  to  have 
become  the  settled  practice  to  admit  any  papers  to  the  jury,  whether  relevant 
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happily  for  the  administration  of  justice,  been  at  length  abrogated 
by  the  Legislature,  at  least  so  far  as  relates  to  civil  proceedings. 
§  27  of  the  Common  Law  Procedure  Act,  1854,*  enacts,  that 
"comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  ihejvdge  to  be  genuine,  shall  be  permitted  to  be 
made  by  witnesses;  and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the  Court 
and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute."  Then  comes  §  103,  which  provides  that  the 
above  enactment, — ^in  common  with  certain  other  clauses  in  the 
statute  relating  to  evidence,  adjournments,  and  other  matters,— 
"shall  apply  and  extend  to  every  court  of  civil*  judicature  in 
England."' 

§  1668.  Under  this  new  law  it  seems  clear,  first,  that  any 
writings,  the  genuineness  of  which  is  proved  to  the  satisfaction, 
not  of  the  jury,  but  of  the  judge,*  may  be  used  for  the  purposes  of 

to  the  issue  or  not  for  the  purpose  of  comparison  of  the  handwriting. 
Homer  v.  Walhs,  11  Mass.  309  ;  Moody  v.  Bowell,  17  Pick.  490  ;  Bichaid- 
8on  V,  Newcomb,  21  Pick.  316  ;  Hammond's  case,  2  GreenL  33  ;  Lyon  v. 
Lyman,  9  Conn.  55. 

^  17  <b  18  Yict.,  c.  125  ;  the  Irish  Act,  19  <fe  20  Yiot.,  a  102,  contains 
a  similar  provision  in  §  30. 

^  The  word  "  civil"  seems  to  have  been  introduced  into  the  Act  in 
consequence  of  some  blunder.  The  Evidence  Clauses, — ^which  were  in  sab- 
stance  borrowed  from  Lord  Brougham's  Evidence  Bill  of  1853,  and  whidi 
in  that  bill  were  made  applicable  to  all  Courts  alike, — were  originally  confined 
by  the  Common  Law  Procedure  Bill  to  the  Superior  Courts  of  Common 
Law.  In  the  Lords,  this  defect  was  discovered  and  remedied  by  §  103 ; 
and  that  section,  which  was  drawn  by  the  author,  extended  the  Evidence 
clauses,  but  those  alone,  to  "  all  courts  of  judicature."  When  the  bill  was 
returned  to  the  Commons,  the  Attorney-General  was  unfortunately  absent 
on  some  special  retainer,  and  the  honourable  member  who  took  charge  of 
the  measure  for  him,  allowed  the  section  to  be  altered  to  its  presmt  fonn, 
including  in  it  other  matters  unconnected  with  evidence,  but  limiiawg  iti 
operation  to  civil  Courts.  The  result  is  sufficiently  absurd  ;  as,  at  preMnty 
two  separate  laws  of  evidence  are  administered  at  the  assiBes— one  at  Nisi 
Prius,  and  the  other  in  the  Crown  Court 

'  By  §  98  of  the  Irish  Act,  19  A  20  Tict.,  c.  102,  the  above  enactmrat 
is  extended  '^  to  all  oourts  of  judicature,  as  well  criminal  as  all  others, "  in 
Ireland. 

*  See  Egan  v.  Cowan,  80  Law  'Kmes,  223,  in  Ir.  Ex. 
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comparison,  although  they  may  not  be  admissible  in  evidence  for 
any  other  purpose  in  the  cause ;  and  next,  that  the  comparison 
may  be  made  either  by  witnesses  acquainted  with  the  hand- 
writing, or  by  witnesses  skilled  in  deciphering  handwriting,  or, 
without  the  intervention  of  any  witnesses  at  all,  by  the  jury 
themselves,  or,  in  the  event  of  there  being  no  jury,  by  the  Court. 
If,  therefore,  an  action  be  brought  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  who  by  his  plea  has  denied  the 
indorsement  by  the  drawer,  it  seems  that  the  jury  may,  by  simply 
comparing  the  indorsement  with  the  drawing,  which  is  conclusively 
admitted  to  be  genuine,*  find  a  verdict  for  the  plaintiff,  even 
though  no  witness  be  called  to  disprove  the  plea.' 

§  1669.  It  further  appears,  that  any  person  whose  handwriting 
is  in  dispute,  and  who  is  present  in  Court,  may  be  required  by 
the  Court  to  write  in  its  presence,  and  that  such  writing  may  be 
compared  with  the  document  in  question.  Moreover,  in  all  cases 
of  comparison  of  handwriting,  the  witnesses,  the  jury,  and  the 
Court  may  respectively  exercise  their  judgment  on  the  resem- 
blance or  difference  of  the  writings  produced,  with  respect  to  the 
general  character  of  the  handwriting,  the  form  of  the  letters,  the 
orthography  of  the  words,'  and  the  style  of  the  composition,  and 
also  on  the  fact  of  one  or  more  of  the  documents  being  written 
in  a  feigned  hand. 

§  1670.  In  one  respect,  the  enactment  under  discussion  seems 
open  to  objection.  If  the  word  "  genuine,"  as  applied  to  a  docu- 
ment, simply  means, — and  it  can  scarcely  have  any  other  mean- 
ing,— that  it  is  in  the  handwriting  of  the  person  by  whom  it  pur- 


>  Ante,  §  778. 

^  See  as  to  the  fonner  law,  AUport  v.  Meek,  4  C.  <&  P.  267. 

'  This  is  a  test  which  may  often  be  successfully  applied.  At  the  Green- 
wich County  Court  a  plaintiff,  on  one  occasion,  denied  most  positively 
that  a  receipt  produced  was  in  his  handwriting.  It  was  thus  worded, 
^*  Received  the  Hole  of  the  above."  On  being  asked  to  write  a  sentence  in 
Tvhich  the  word  *'  whole  "  was  introduced,  he  took  evident  pains  to  disguise 
liis  writing,  but  he  adopted  the  above  phonetic  style  of  spelling,  and  also 
persisted  in  using  the  capital  H.  On  being  subsequently  threatened  with 
AH  indictment;  for  perjury,  he  absconded. 
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ports  to  have  been  written,  the  Legislature  has  made  no  provision 
for  the  case  of  a  party  who  seeks  to  disprove  his  signature  to  a 
receipt,  bill,  or  other  document,  by  comparing  it  with  papers 
written  by  him  post  litem  motam.  This  will  open  a  door  to 
fraud.  Many  men  are  capable  of  writing  in  several  different 
hands ;  and,  consequently,  when  the  object  they  have  in  view  is 
to  relieve  themselves  from  liability,  nothing  can  be  easier  than  to 
produce  to  the  jury  genuine  documents,  which  have  been  wriUen 
for  the  express  purpose  of  proving  that  no  similitude  exists 
between  them  and  the  writing  in  dispute.* 

§  1671.  Another  matter  which  appears  to  have  been  overiooked 
by  the  Legislature,  relates  to  the  question,  how  far  the  knowledge 
of  a  witness,  who  is  called  to  prove  handwriting,  may  be  tested  in 
cross-examination  by  showing  him  other  documents,  not  admis- 
sible as  evidence  in  the  cause,  nor  proved  to  be  genuine,  and  by 
then  asking  him  whether  they  were  written  by  the  same  hand 
as  the  paper  in  dispute.  If  the  witness  in  such  a  case  were  to 
express  his  belief  that  all  the  documents  were  in  the  same  hand- 
writing, could  the  cross-examining  counsel  prove  that  those 
produced  by  him  were  not  genuine,  and  then  put  them  in 
evidence,  that  the  jury  might  be  enabled  to  appreciate  the  testi- 
mony given  by  the  witness  ?  On  this  subject,  the  authorities 
prior  to  the  recent  alteration  in  the  law  are  conflicting,'  and  it  is 
difficult  to  conjecture  in  what  way  the  judges  would  now  decide. 
The  admission  of  the  evidence,  would,  however,  seem  best  to 
accord  with  the  spirit  of  the  new  law. 

§  1672.   When  documents  are  of  such  antiquity  that  witnesses 

^  Lord  Brougham's  Bill  of  1853  contained  the  following  dauae  to  aTwd 
this  evil  : — "  Where  the  handwriting  of  any  person  is  sought  to  be  diB- 
proved  by  comparison  with  other  writings  of  his,  not  admissible  in  evideooe 
for  any  other  purpose  in  the  cause,  such  writings,  before  they  can  be  com- 
pared with  the  document  in  question,  must,  if  sought  to  be  used  by  the 
party  in  whose  handwriting  they  are,  be  proved  to  have  been  written  prior 
to  any  dispute  respecting  the  genuineness  of  such  document."  See  ante, 
§  1661,  ad.  fin. 

^  See  and  compare  Hughes  o.  Rogers,  8  M.  &  W.  125 ;  Griffits  v.  Ivory, 
11  A.  &  E.  322 ;  3  P.  <fe  D.  179,  S.  C. ;  Young  v,  Honner,  2  M.  A  Rob. 
537 ;  10.  &  Kir.  51,  S.  C,  nom.  Younge  v.  Honner. 
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who  have  corresponded  with  the  supposed  writer,  or  who  have 
seen  him  write,  cannot  be  produced,  the  law  will,  from  necessity, 
be  satisfied  with  less  strict  proof  than  is  required  in  other  cases/ 
Such  documents,  when  thirty  years  old,  generally  prove  them- 
selves;' but  still  occasions  may  arise  when,  in  order  to  establish 
identity,  it  will  become  necessary  to  prove  the  handwriting.  For 
instance,  if  in  a  pedigree  cause,  or  a  peerage  claim,  a  declaration, 
purporting  to  have  been  written  by  a  deceased  member  of  the 
family,  be  tendered  in  evidence,  the  handwriting  must  be  proved 
in  some  legal  mode,  however  ancient  the  paper  may  be.'  How, 
then,  is  this  to  be  done  ?  Doubtless,  under  the  Common  Law 
Procedure  Act,  1854,^  the  proof  may  be  established  by  pro- 
ducing from  the  proper  custody  other  documents  admitted  to  be 
genuine,  or  proved  to  have  been  respected,  treated,  and  acted  upon 
as  such  by  the  parties  interested  in  them,  and  by  then  permitting 
witnesses,  whether  experts  or  others,  and  the  Court  and  jury, 
to  compare  such  documents  directly  with  the  paper  in  dispute.* 
It  is  also  clear  that,  without  the  production  of  any  documents  for 
the  purpose  of  instituting  a  direct  comparison,  the  handwriting 
under  investigation  may  be  proved  by  any  witness  who  has 
become  acquainted  with  it  in  the  ordinary  course  of  his  business. 

§  1673.  This  point  was  decided  by  the  House  of  Lords  on 
the  claim  of  Sir  B.  W.  Bridges  to  the  barony  of  Fitzwalter.* 
There,  it  became  necessary  to  show  that  a  family  pedigree,  pro- 
duced from  the  proper  custody,  and  purporting  to  have  been  made 


*  Doe  V,  Suckermore,  5  A.  A  E.  717,  718,  per  Coleridge,  J.;  724,  726, 
per  Williams,  J. ;  736,  per  Patteson,  J. ;  747,  748,  per  Lord  Denman. 

2  Ante,  §§  74,  75. 

^  Tracy  Peer.  10  CI.  &  Fin.  154  ;  Fitzwalter  Peer.  id.  193 ;  Morewood 
V,  Wood,  14  East,  328  ;  Taylor  v.  Cook,  8  Price,  652. 

*  Ante,  §  1667. 

^  This  course  was  allowable  to  a  great  extent  under  the  old  law.  See 
Davies  u.  Lowndes,  7  Scott,  N.  R  168,  169,  209  ;  Doe  «.  Tarver,  Ry.  & 
M.  143,  per  Abbott,  C.  J. ;  Anon,  cited  id.  per  Lawrence,  J. ;  Boe  v.  Raw- 
lings,  7  East,  282,  n.  per  Le  Blanc,  J.  on  two  occasions  ;  Morewood  v. 
Wood,  14  East,  328,  per  Hotham,  B. ;  20  Law  Mag.  323,  324  ;  Taylor  v. 
Cook,  8  Price,  652,  653,  per  Blchards,  C.  B. 

*  Fitzwalter  Peer.  10  CL  <b  Fin.  193.  See  Crawford  &  Lindsay  Peer. 
2  H.  of  L.  Cas.  556—558. 
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§  1675.  As  the  new  law  permitting  proof  of  handwriting  by 
comparison  does  not  at  present  extend  to  our  Criminal  Courts,  it 
becomes  necessary  to  advert  to  two  exceptions  in  the  old  law 
rejecting  comparison,  which  have  been  recognised  in  courts  of 
justice  with  tolerable  distinctness.  The  Jirst  exception  alluded  to 
may  thus  be  stated: — Where  other  documents^  admitted  to  be 
genuine,  have  already  been  produced  as  evidence  in  the  cause,  the 
jury  may  compare  them  with  the  writing  in  dispute.  The  reason 
assigned  for  this  exception  is,  that,  as  the  jury  are  entitled  to 
look  at  such  writings  for  one  purpose,  it  is  better  to  permit  them, 
under  the  advice  or  direction  of  the  Court,  to  examine  them  for 
all  purposes,  than  to  embarrass  them  with  impracticable  dis- 
tinctions, to  the  peril  of  the  cause.*  In  fact,  it  is  impossible  to 
prevent  the  comparison,  and,  therefore,  the  exception  may  be  said 
to  rest  on  necessity.'  Moreover,  this  course  is  supposed  to  be 
the  less  inconvenient,  inasmuch  as  documents,  which  are  put  in 
for  other  purposes,  will  generally  be  free  from  all  suspicion  of 
having  been  unfairly  selected.*  But  this  last  reason  will  not  be 
universally  applicable,  because,  if  a  paper  happen  to  be  admissible 
in  its  own  nature,  as  bearing  in  however  slight  a  degree  on  the 
cause,  the  judge  cannot  reject  it,  though  it  be  avowedly  put  in 
for  the  sole  purpose  of  enabling  the  jury  to  compare  it  with 
another  document  in  dispute.^ 

§  1676.  But  although  in  the  case  just  put,  the  jury  may  insti- 
tute, under  the  old  law,  a  direct  comparison  between  the  docu- 
ments in  evidence,  no  witness  can  be  called  to  express  his  opinion 
upon  the  subject.  On  a  trial,  therefore,  for  forgery  of  a  bill 
of  exchange,  an  expert  cannot  be  asked  whether,  on  comparing 
the  signatures  of  the  drawer,  the  acceptor,  and  the  indorser  of 

>  20  Law  Mag.  323,  324  ;  Griffith  v.  WilliamB,  1  0.  ife  Jer.  47  ;  SoUta 
V.  Yarrow,  1  M.  <&  Bob.  133,  per  Lord  Tenterden  ;  Bromage  v.  Bice,  7  0.  d? 
P.  548,  per  Littledale  and  Patieson,  Js.     Hammond's  case,  2  GreenL  33. 

'  Doe  V,  Newton,  5  A.  <fe  R  514 ;  1  N.  <fe  P.  1,  S.  C;  Eaton  v.  Jervis, 
8  C.  &  P.  273,  per  Gumey,  B.  For  another  application  of  the  same 
principle,  see  the  judgment  of  Coleridge,  J.,  in  Wright  v.  Doe  d.  Tatham, 
4  Bing.  N.  C.  500. 

*  R  «.  Morgan,  1  M.  ife  Rob.  135,  n.,  per  Bolland,  B. 

*  Waddington  v.  Cousms,  7  C.  &  P.  595,  per  Lord  Denman. 

5o 
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nesses  whose  duty  it  has  been  to  detect  forgeries  will  probably  be 
admissible  in  this  country/  as  they  certainly  are  in  America,"  on 
the  ground  that  such  persons  are  supposed  to  be  more  capable 
than  ordinary  men  of  pronouncing  a  safe  opinion  on  a  subject  of 
this  nature.'  Still,  as  experts  usually  come  with  a  bias  on  their 
minds  to  support  the  cause  in  which  they  are  embarked,  little 
weight  will  in  general  be  attached  to  the  evidence  which  they 
give.* 

§  1679.  Although  in  ordinary  eases,  when  a  witness  is  called  to 
speak  to  handwriting,  the  document  itself  is  produced  in  Court, 
it  is  obvious  that  this  course  may  occasionally  be  highly  incon- 
venient or  even  impossible.  For  instance,  suppose  it  be  necessary 
to  identify  a  person,  who  has  either  written  a  paper  which  is  lost, 
or  has  signed  a  record  or  public  register,  the  removal  of  which 
from  its  proper  place  of  custody  cannot  be  enforced, — ^will  a 
witness  be  allowed  to  prove  such  person's  handwriting  without 
producing  the  original  document?  This  point  was  raised  and 
decided  in  the  affirmative  in  Sayer  t?.  Glossop,*  where  the 
defendant,  having  pleaded  her  coverture,  and  having  put  in  an 
examined  copy  of  the  register  of  her  marriage  with  one  A.  B., 
was  permitted,  without  producing  the  original  register,  to  call  a 
witness,  who  deposed  that  he  knew  one  A.  B.,  and  had  often 
seen  him  write ;  and  that  the  husband's  signature  in  the  register, 
which  he  had  examined,  was  in  the  handwriting  of  his  friend  A.  B. 

§  1680.*  The  admissibility  and  effect  of  private  writings,  when 

naiaral  handwriting,  are  referred  to  the  4th  vol  of  Lord  Chatham's  Corresp.^ 
where,  at  p.  37  of  the  fao-similes  of  aatographs,  they  will  find  a  cnrions 
comparison  of  the  upright  writing  of  Junius  with  the  running-hand  of  Sir 
Philip  Francis.  '  B.  v,  Coleman,  6  Cox,  C.  C.  163,  per  Cresswell,  J. 

^  Hammond's  case,  2  OreenL  33  ;  Moody  v,  Howell,  17  Pick.  490  ; 
Com.  V.  Carey,  2  Pick.  47  ;  Lyon  v.  Lyman,  9  Conn.  56  ;  Hnbly  v.  Van- 
home,  7  Serg.  <fe  R.  185  ;  Lodge  v,  Phipher,  11  Serg.  <fe  R  333. 

'  R.  V.  Cator,  4  Esp.  117,  145,  per  Hotham,  B.  ;  Goodtitle  v.  Braham, 
4  T.  R  497  ;  Doe  «.  Suckermore,  2  Nev.  ife  P.  18  ;  Fitzwalter  Peer.  10  CL 
Ss  Fin.  198,  per  Lord  Brougham. 

*  Tracy  Peer.  10  CI  &  Fin.  191,  per  Lord  Campbell ;  Gumey  v,  Lang- 
lands,  6  B.  ^  A.  330.  *  2  Ex.  R  409. 

*  Or.  Ev.,  §  583,  as  to  first  three  lines. 

5  c  2 
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not  expressly  warn  the  jury  to  place  no  reliance  upon  it.' 
Thirdly^  where  evidence  is  objected  to  at  the  trial,  the  nature  of 
the  objections  must  be  distinctly  stated,  whether  a  bill  of  excep- 
tions be  tendered  or  not ;  and  on  either  moving  for  a  new  trial  on 
account  of  its  improper  admission,  or  on  arguing  the  exceptions, 
the  counsel  will  not  be  permitted  to  rely  on  any  other  objections 
than  those  taken  at  Nisi  Prius.' 

§  1682.  Fourthly,  where  evidence  is  tendered  at  the  trial  on 
an  untenable  ground,  and  is  consequently  rejected,  the   Court 
will  not  grant  a  new  trial  merely  because  it  has  since  been 
discovered  that  the  evidence  was  admissible  on  another  ground ; 
but  the  party  must  go  much  further,  and  show,  first,  that  he 
could   not  by   due  diligence  have  offered  the  evidence   on  the 
proper   ground  at  the  trial,  and  next,   that  manifest  injustice 
will  ensue  from  its  rejection.     His  position,  at  the  best,  is  that 
of  a  party  who  has  discovered  fresh  evidence  since  the  trial.* 
Fifthly,  where  evidence  is  rejected  at  the  trial,  the  party  pro- 
posing it  should  formally  tender  it  to  the  judge,  and  request 
him  to  make  a  note  of  the  fact ;  and,  if  this  request  be  refused, 
he  should  then  tender  a  bill  of  exceptions.     If  this  course  has 
not  been  pursued,  and  the  judge  has  no  note  on  the  subject,  the 
coimsel   cannot    afterwards  complain   of   the  rejection  of   the 
evidence.^    Lastly ,  where  evidence  has  been  improperly  admitted 
or  rejected  at  Nisi  Prius,  the  Court  will  grant  a  new  trial,  unless 
it  be  clear  beyond  all  doubt,  that  the  error  of  the  judge  could  have 
had  no  possible  effect  upon  the  verdict,  in  which  case  they  will  not 
enable   the   defeated  party  to  protract  the  litigation.*    It  may 


>  Goalin  v,  Ooiry,  7  M.  <S;  Gr.  342  ;  Doe  v,  BeDJamin,  9  A.  <S;  £.  644. 

«  Williamg  v,  Wilcox,  8  A.  «fe  E.  314,  337  ;  Ferrand  v.  Milligan,  7  Q.  B. 
730  ;  Bam  v.  Whitehaven  <fe  Fumess  Junct.  Rail  Co.,  3  H.  of  L.  Cas.  1, 
15 — 17,  per  Lord  Brougham. 

»  Doe  V,  Bevifls,  18  L.  J.,  C.  P.,  128  ;  7  Com.  B.  466,  S.  C. 

^  Gibbs  V.  Pike,  9  M.  «fe  W.  351,  360,  361. 

*  Wright  V.  Doe  d.  Tatham,  7  A.  <S;  £.  330  ;  Baron  de  Rutzen  v.  Farr, 
4  A.  «b  E.  63,  57  ;  Crease  v.  Barrett,  1  C.  M.  <fe  R.  919,  933 ;  Doe  v. 
Langfield,  16  M.  <b  W.  497.  These  cases  overrule  Doe  v.  Tyler,  6  Bing. 
561  ;  4  M.  «b  P.  377,  S.  C.  ;  a  dictum  of  Lord  Tenterden  in  Tyrwhitt  v, 
Wynne,  2  B.  <&  A.  659  ;    aud  one  by  Sir  James  Mansfield  in  Horford  v. 
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ABATEMENT,  plea  in,  of  non-joinder  of  eo-defendant8  not  dlTuuble  689 

effect  of  pleft  in,  as  an  admiaaion  688 

of  legadeB  rateablj,  when  presumed  152 

pendency  of  former  suite,  when  pleadable  in,  by  one  joint  debtor  1854 

ABBEY.    (Qee  Momuteriei) 

ABDUCTION,  wife  competent  to  proTe  1106 

on  trial  for,  costs  of  witness  may  be  allowed,  when  1006 

ABORTION,  on  charge  of  procuring,  dying  declarations  of  woman,  inadmissible    588 

ABROAD,  when  witness  is,  his  former  depositions  admissible  416 

his  examination  takoEi  imder  commission  admissible    448 
ABSENCE,  presumption  of  death  from  176 

ABSTRACTS  of  old  deeds,  when  admissible  510 

ABUTTALS,  description  by,  in  tresspass,  quare  oL  firegit  296 

in  indictment  for  non-repair  of  highway  289 

for  night  poaching  289 

ACCEPTANCE  of  bill,  what  it  admits.    (See  BUI  of  Exchofnge)  699—701 

must  be  by  signed  writing  on  biU  893 

in  blank,  effect  of  1459 

of  goods,  what  sufficient  to  satisfy  St.  of  Frauds  854 — 857 

whether  sufficient,  question  for  jury  51 

of  renty  inference  from  657 

ACCEPTOR    (Qee  BiU  of  Bxdiange) 

ACCESS,  of  husband  and  wife,  when  presumed  118 

cannot  be  disproved  by  husband  or  wife  788 

to  papers,  raises  inference  of  knowledge  of,  &  aoquiee.  in,  contents,  when     661 
ACCESSORY,  confession  by  principal  felon,  no  evidence  against  747 

record  of  conviction  of  principal,  no  evid.  of  his  guilt,  as  against     1855, 1856 
acquittal  as  principal,  bar  to  indict,  as  accessory  before  the  fiust  1866 

acquittal  as  principal  in  rape,  no  bar  to  indict,  for  aiding  others  1865 

ACCIDENT,  action  for  compensation  to  familiefl  of  persons  killed  by,  must 

be  brought  within  twelve  months  after  death  82 

material  alteration  of  instrument  by,  effect  of  1453 

ACCOMPLICE,  presumption  against  testimony  of  186 

confirmation  of,  not  strictly  necessary  796 

in  practice  required  796 

nature  of  confirmation  797,  798 

dnty  of  judge  to  caution  juiy  respecting  testimony  of  «  85, 186,  796 

confessions  by,  inadmissible  746 

ACCORD  k  SATISFACTION  must  be  specially  pleaded  even  in  trover  298 

ACCOUCHEUR,  entry  of  a  confinement  in  book  of,  marked  "  paid,"  evi- 
dence of  child's  age  557 
ACCOUNT,  action  for,  must  be  brought  within  six  years  81 
ACCOUNT  RENDERED,  effect  o^  as  an  admission                                               706 
in  name  of  a  person,  admission  that  goods  were  supplied  to  his  credit         655 
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ACCOUNT  RENDERED— (Cim^tntied) 

effect  of  not  objecting  to,  as  an  admifldon  680 

effect  of  objectiog  to  one  item  o^  as  an  admission  of  the  rest  059 

ACCOUNT-BOOKS,  contents  o^  cannot  be  primarily  proved  by  parol  370 

when  balance  of,  may  be  proved  by  witness  who  has  examined  them  409 

entries  in,  sometimes  admissible  as  between  master  and  servant^ 

tradesman  and  shopman,  banker  and  customer,  and  partners  662 

of  merchants  and  tradesmen  admissible  for  them  in  America  5S2 

so  in  France  and  Scotland  585, 586 

80  in  taking  accounts  in  Court  of  Chanoeiy  584 

not  admissible  at  common  law  581 

should  be  586 

entries  in,  by  shopmen  in  course  of  busineeB,  when  admissible. 

(See  Course  of  office  or  burinesi)  574—581 

reading  one  entry  in,  does  not  warrant  opponent  in  reading  disUnet  entries  601 
entries  in,  by  deceased  agents,  Ac.,  when  evid.  as  against  inter.     (See 
Interett)  550—562 

ACCOUNT  STATED,  effect  of  "  never  indebted  * '  to  count  for  262 

admission  made  under  compulsory  examination,  whether  evid.  of  651 

admission  made  to  stranger,  not  evid.  of  652 

award  not  evidence  of,  between  parties  to  submission  1404 

will  not  lie,  when  balance  of  debt  secured  by  deed  has  been  struck  929 

production  of  L  0.  U.  evidence  of  128 

ACCUSED.    (See  Prwmtr) 

ACKNOWLEDGMENT  of  will  by  testator,  what  sufficient  Ml.  868, 864 

of  deeds  by  married  women,  certificates  o(  how  proved  1237 

of  debt^  what  sufficient  to  bar  St.  of  Limit.    (See  Lord  TeiUerdaC$ 

A<^)  610,  611, 878—888 

of  debt  on  specialty,  what  sufficient  892 

of  title,  what  sufficient.    (See  Limitaiion»)  890 — 892 

of  debt  or  title,  sufficiency  of,  question  for  Court  54 

by  fiunily,  good  hearsay  evidence  in  pedigree  oases  538 — 540 

against  interest.    (See  InUrtH)  550 — 565 

ACQUIESCENCE  in  daun  for  long  period,  raises  presumption  of  title  136 

when  evidence  as  an  admission.    (See  Admimom)  058 — 604 

as  a  confession  748 

ACQUITTAL.    (See  Autr^oU  acquiU  and  OeH\/icate$) 

of  deft,  in  crim.  trial  makes  him  competent  witn.  for  or  against  his  oo-defta.   10^ 
of  husband,  makes  wife  competent  witness  against  his  co-defendants  1102 

copy  of  record  o^  when  demandable  1204 

in  Excheqner,  is  it  conclusive  as  to  illegality  of  seizure  ?  1878, 1879 

ACT  OF  (K)D  relieves  carrier  from  liability  168 

ACT  OF  PARLIAMENT.    (See  Statutes) 

ACT-BOOK,  of  Prerogative  Court,  proveable  by  copy  881,  1269, 1270, 1282 

admissibility  o(  to  prove  title  of  exor.  or  admor.  381,  1209 

to  prove  revocation  of  probate  1209, 1270 

ACTING  IN  •OFFICE,  when  admission  of  appointment  053 

appointment  to  office,  when  presumed  from  155 

ACTION,  question  subjecting  witnesses  to,  he  is  bound  to  answer  118S 

documents  sabjeotiDg  witness  to,  he  is  bound  to  produoe  1189 

this  rule  does  not  include  title  deeds  1182 

effect  of  being  made  party  to,  without  knowledge  or  oonssDt  1350 

judgment  in  a  prosecution,  no  evidence  in  an  1S55 

unless  upon  a  plea  of  guilty  1357 


INDEX.  1497 

PAOK 

kCTlO}!l-{C<mtmued) 

judgment  in  an,  no  eTidenoe  in  a  pro«6oation  1355 

ACTOR,  no  presumption  as  to  yearly  hiring  162 

ACTS  OF  AUTHOR,  ancient  documents  may  be  explained  by  965 

ACTS  OF  OWNERSHIP,  preeumptiTe  eridenoe  of  grant  181 

in  one  part  of  waste,  river,  or  mine,  when  evid.  of  title  to  another  806 — 808 

when  proof  of,  not  necessary  125 

ACTS  OF  STATE,  how  proved  4, 1227 

of  foreign  governments,  how  proved  17, 1228 
secrets  of  state,  excluded  on  grounds  of  public  policy.    (See  Privi- 
leged Communicationi)                                                                776 — 778,  781 

ADDRESS  of  either  House  of  Parliament.    (See  ParliamerU) 

on  letter,  what  sufficient  to  raise  inference  of  delivery  by  post  163 

ADEMPTION  OF  LEGACY,  distinction  between,  and  revocation  of  will  928 

total  or  partial,  may  be  proved  by  parol  928 

presumption  that  portionment  of  legatee  by  parent  is  an  988 

may  be  rebutted  by  parol,  or  by  declarations  of  intention  982 

ADJOINING  LANDS  OR  HOUSES  when  entitled  to  mutual  support  125 

ADJUDICATION.    (See  Public  Recorda  cmd  Documentt) 

ADJUSTMENT  OF  LOSS,  when  and  how  far  conclusive  as  an  admission  706 

ADMINISTRATION,  letters  o^  how  proved  881, 1270 

effect  of  foreign  1389 

grant  of,  is  a  judgment  in  rem  1842 

how  far  evidence  of  death  1844 

granted  to  child's  effects,  how  far  evidence  that  it  was  bom  alive  1344 

to  next  of  kin  of  woman,  not  evidence  of  her  dying  unmarried  1869 
by  diocesan,  how  defeated  before  11th  Jan.  1858                                1870, 1371 

may  be  defeated  by  showing  intestate  still  alive  1871 

calendars  of  grants  of,  where  deposited  1201 

how  inspected  1201 

ADMINISTRATOR,  character  of,  cannot  be  disputed  under  general  issue  254 

title  of,  how  proved  381, 1270 

entitled  by  foreign  letters,  cannot  sue  in  this  country  1389 

part  paym.  by  one  does  not  take  debt  out  of  St.  of  Limit,  as  to  others  493,  612 
nor  does  written  acknowledgment  by  one                                        493,  610,  611 

how  judgment  to  be  given  and  costs  allowed,  in  such  case  611 

promise  by,  to  pay  out  of  own  estate,  must  be  by  signed  writing  831 

the  consideration  must  appear  expressly  or  impliedly  in  the  writing  832 

judgment  against  intestate,  binding  upon  1852 

admissions  of  intestate,  evidence  against  642 

declarations  by  executor  not  admissible  against  special  642 

admits  assets  by  suffering  judgment  by  default  669 

proof  of  waste  of  assets  by,  what  sufficient  669 

inventory  exhibited  by,  how  fur  evidence  of  assets  707 

ADMIRALTY  COURT,  attendance  of  witnesses  before,  how  enforced  1041 

seal  of,  judicially  noticed  9 

what  records  o^  in  custody  of  Master  of  the  Rolls  1198 

how  such  records  proved  1230 

other  records  and  judicial  proceedings  of^  how  proved  1239 

verdiot  on  issue  out  of,  how  proved  1256 

to  prove  sentence  of,  what  preliminaries  must  be  put  in  1260 
admissibility  and  effect  of  records  of                                                    1342,  1343 

of  records  of  foreign  1381, 1386, 13 

seals  o^  how  far  judicially  noticed  17 
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rules  of  Court  as  to  notices  to  admit.  {See  Notice  to  Admit)  632 — 634 

dedsions  respecting  these  rules  635 — 687 

caution  required  in  admitting  under  notice  637,  638 

by  counsel,  when  eTidence  638 

by  principal,  when  eyidence  against  surety  640 

by  privies.    (See  Primea)  641 — 646 

OMtolht  tifne  and  ciratmttancta  of  admi$8ion$ : — 

made  after  declarant  has  assigned  his  interest  647 

offers  made  without  prejudice  inadmissible  681,  648 

offers  of  compromise  when  admissible  649 

caution  respecting  overtures  of  compromise  650 

made  under  illegal  constraint  inadmissible  650 

under  legal  constraint  admissible  650 

e.  g.  by  witness  on  oath  651 

ntUwre  of  admimom : — 

direct  and  incidental,  same  in  effect  652 

implied  from  assumed  character  658 

recognition  of  official  character  of  others  658 — 655 

implied  from  conduct  655 — 658 

from  acquiescence  658 

not  objecting  to  accounts  s^it  by  post  660 

not  answering  a  letter  660 
when  access  to  letters,  &c.,  raises  preeump.  of  afquieso.  in  contents       661 

acquiescence  in  statements  made  by  strangers  662 

made  by  party  interested  662 

not  addressed  to  party  662 

made  on  occasion  when  reply  expected        668 

silence  of  accused  in  judicial  inquiries  668 

silence  slight  evidence  of  acquiescence  664 

statement  in  party's  presence  not  evidence,  but  his  oonsequent 

demeanour  sole  evidence  664 

fffect  of  odmMxyM : — 

when  and  how  feur  conclusive  664 — 667 
1. — by  estoppel.    (See  Estoppel) 

2. — solemn  judicial  630,  688,  667,  1856 

made  by  mistake  689 

8. — ^by  pleading,  how  &r  conclusive  in  a  subsequent  suit  667 — 669 

in  the  same  suit  669 — 680 

by  passing  over  averments  without  denial  669 

averment  must  be  material  670 

on  record,  how  far  they  shift  burthen  of  proof  671 — 674 

effect  of  tacit,  where  party  admitting  succeeds  on  issue  raised  674 

material  allegation  not  traversed,  cannot  be  disproved  675 

issue  on  one  plea  cannot  be  proved  by  reference  to  other  pleadings  676 

exception  in  application  for  judgm.  non  obst.,  or  repleader  677,  679 

effect  of  new  assignment  as  an  673 

effect  of  particulars  of  demand  or  setoff  as  an  680 

rule  in  Equity,  as  to  admissions  in  pleading  681 

4. — by  paying  money  into  court.     (See  Payment  into  Court)  681 — 688 

by  taking  out  summons  to  pay  money  into  Court  688 

by  pleading  tender  688 

by  plea  in  abatement  688 

5. — acted  upon  by  opponent^  how  far  conolnsive  690 
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when  admissible  1254, 1255 

AFFILIA.TION,  in  case  of.  mother  must  be  corroborated  798 

patative  father  competent  witness  1098 

dismissal  of  one  application,  no  bar  to  a  second  1408 

AFFIKMATION,  when  allowed  instead  of  oath  1125 

AFFIRMATIVK    {See  Onut  Prohandt^ 

AGK    (See  Infant) 

proof  of  .  628—580, 557, 1418 

of  absent  person  may  accelerate  presumption  of  his  death  177 

of  Jew,  not  proveable  hy  entry  of  circtimcision  in  book  of  deceased  Rabbi  576 
proof  and  effect  of  certificates  of,  under  Factories*  and  Print-works'  Acts     1814 

AGENT.    (See  Parliamentary  Agents) 

when  principal  criminally  responsible  for  acts  of  117,  747 

when  presomed  not  to  act  for  foreign  principal  168 

holding  documents  of  principal,  need  not  be  subpoenaed  when  894 

when  he  must  be  appointed  by  deed  811 

how  appointed  to  execute  deeds  for  Joint  Stock  Regist.  Co.  810 

what  documents  he  cannot  sign  for  principal  ^  898,  899 

what  documents  he  must  be  authorised  in  writing  to  sign  816,  818,  899 

what  documents  he  may  sign,  if  appointed  by  parol  611, 881,  882,  899 

in  action  against>  for  not  accounting,  effect  of  non-assumpsit  255 

acts  &  deolons.  of,  when  admiss^  against  principal  as  part  of  res  gestse  494—497 
must  be  within  scope  of  his  authority  495,  496 

unauthorised  acts  of,  when  ratified  by  principal  899 

when  principal  cannot  ratify  by  parol  496, 811 

admissions  by,  how  far  admissible  494 — 497 

not  admissible  against  infant  principal  496 

when  not  bound  to  produce  principal's  title-deeds  758 

entries  against  interest  by  deceased,  admissible  554 

how  far  neceesaiy  to  prove  agency  in  such  cases  561 

warrants  that  he  is  authorised  to  bind  principal,  by  contracting  for  him  952 
may  be  sued  for  breach  of  warranty  if  he  has  contracted  without  authority  952 
when  he  cannot  avoid  personal  liability  by  proving  his  character  984 

when  principal  may  sue  or  be  sued  on  written  contract  made  by  984 

when  estopped  from  denying  title  of  principal  698 

cannot  be  convicted  of  embezzl.,  if  he  has  disclosed  offence  on  oath  1176 

judgm.  against  principal  for  neglig.  of,  no  evid.  against  agent,  of  his 

misconduct  1888 

but  evidence  of  amount  of  damages  awarded  against  principal  1888 

when  wife  regarded  as  husband's  agent  171,  496, 628 — 680 

ACK^RAVATION,  matter  o^  need  not  be  proved  228 

of  damages,  plaintiff's  good  character  usually  inadmissible  in  881 

AGREEBiENT.    {See  Contract) 

ALIBI,  acts  of  prisoner,  though  indictable,  admissible  to  rebut  815 

ALIENATION  OFFICE,  records  of,  in  custody  of  Master  of  the  Rolls  1198 

ALLEGATIONS,  evidence  must  correspond  with.     (See  Variance)  187 

substance  of  issue  need  alone  be  proved  187 

immaterial,  need  not  be  proved  220 

surplusage,  definition  and  instances  of  220 — 224 

distinction   between  unnecessary,  and  those  stated   with  needless 

particularity  224 — 227 

cumulative,  immaterial  in  criminal  cases  227 — 231 

several  intents — compound  intents  in  indictments  229 
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1. — where  original  instrument  declared  npon  1461 

2. — ^where  altered  instrument  declared  upon  1462 

8. — ^where  declaration  suite  original  or  altered  instrument  1462 

4. — where  alteration  is  material  through  stamp  laws       276»  1461, 1462 

of  written  agreements  by  oral  ones,  effect  of    (See  Parol  Evidence)  914 — 987 

AMBASSADOR  maj  administer  oaths,  and  do  notarial  acts,  when  1254 

affidavits  sworn  before,  how  proved  18 

when  admissible  1255 

marriage  registers  kept  by,  at  Paris,  inadmissible  1278 

declarations  of  war,  transmitted  by,  to  Sec.  of  State,  effect  of  1828 

AMBIGUITIES,  distinction  between  latent  and  patent  972 

explained  by  declarations  of  intention,  when.   (See  Paflnl  Evidenoe)  967 — 982 

by  parol  evidence,  when.    (See  Parol  Evidence) 

AMENDMENT,  when  allowable.    (See  Variance)  189—219 

powers  of,  should  be  liberally  exerdsed  196 

under  9  Qeo.  4,  c.  15  189 

in  actions  and  misdemeanors  variance  between  record  and 

written  evidence  amendable  189 

extended  to  felonies  215 

to  quarter  sessions  215 

under  3  &  4  Will.  4,  c.  42  190 

in  actions,  quo  warranto,  and  mandamus,  variances  between 

parol  proof  and  record  amendable : —  191 

1. — if  variance  not  material  to  merits  191 

2. — ^if  such  that  opponent  cannot  have  been  prejudiced  192 

instances  where  amendment  has  been  allowed  200 — ^207 

has  been  refused  207—212 

practical  points  respecting  212 

rule  as  to  costs  218 

under  Com.  Law  Proc.  Acts,  1852  &  1854  192—196 

respecting  misjoinder  and  nonjoinder  of  plaintifb  192 

misjoinder  of  defendants  198 

defects  and  errors  in  proceedings  in  civil  causes  194 

decisions  on  the  subject  196 — 200 

in  County  Courts  214 

in  avU  Bill  Courts  214 

in  criminal  proceedings,  under  Lord  Campbell's  Act  215 — 218 

decisions  on  the  subject  218 

former  dread  of  amending  indictments  21 8 

this  dread  erroneous  219 

AHENDS»  payment  of  money  into  court  by  way  of,  in  libel,  when  682 

in  actions  against  persons  acting  under  Stat.    800,  682 

when  not  allowable  682 
AMERICA    (See  United  Statet) 

Al^CESTOR,  when  declarations  of,  admissible  against  heir  642 

estoppels  by,  binding  on  heir  98 

judgment,  for  or  against,  binding  on  heir  1352 

AlfCIENT  POSSESSION,  what  hearsay  admissible  in  support  of,  and  why  542 

ancient  documents  purporting  to  be  part  of  transaction,  admissible  542 

must  be  proved  to  be  genuine  542 

must  come  from  proper  oustody  548 

meaning  of  proper  custody  illustrated  548 — 546 

when  oustody  must  be  proved  by  extrinsic  evidence  546 
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what  amount  of  eyidence  necessary  in  Equity  to  rebut  794 

what  preliminaries  must  be  proyed  before  giving  evid.  of  1261 

admissibility  and  effect  of,  as  eyid.  against  deft                     598,  681,  705,  1401 

in  criminal  proceedings  748 

for  defendant  794 

for  or  against  co-defendant  617 

as  evid.  in  matters  of  pedigree  586 

is  put  in,  on  oath  of  defendant  618, 1401 

when  a  peer  is  defi,  upon  a  protestation  of  honour  1114 

when  a  foreign  sovereign  is  deft,  in  a  cross  suit,  on  his  oath  1114 

by  husband  and  wife,  not  evid.  against  wife,  after  husband's  death  618 

by  guardian,  not  evid.  against  infant  in  another  suit  618 

to  a  bill  of  discovery,  effect  of  1486 

ANTE  UTEM  MOTAM.    (See  Lis  Mota)  515—522 

ANTIQUARY,  may  give  opinion  as  to  date  of  ancient  writing  585, 1144 

APARTMENTS.    (See  Furnished  ApartmenU) 

APOTHECARY.     (See  Medical  Man) 

certificate  granted  to,  how  proved  1318 

suing,  must  prove  his  right  to  practise  under  general  issue  160,  273 
in  penal  action  against,  for  practising  without  certificate,  defendant 

must  prove  that  he  has  one  348 

APPEAL,  notice  o^  from  decision  of  revising  barrister,  how  signed  895 

to  quarter  sess.,  how  signed,  and  what  it  must  contain     895,  896 

against  removal  of  pauper,  how  signed  896 
'    statement  of  grounds  o^  against  removal  of  pauper,  how  signed,  when 

served^  and  what  it  must  contain  896 

pendency  of,  does  not  prevent  judgment  firom  operating  as  a  bar  1878 

APPOINTMENT  to  office,  presumption  o^  from  acting  155 

need  not  in  general  be  produced,  if  in  writing  408 
of  guardian  to  child  by  &ther,  must  be  by  attested  deed  901, 1464 
by  will,  how  to  be  executed  860 
not  revoked  by  marriage,  when                •  872 
of  new  trustees,  of  property  conveyed  for  religious  pur- 
poses, must  be  by  attested  deed  901, 1464 
APPRENTICESHIP,  presumptions  as  to  parish  indentures  of  140 
indenture  of,  to  sea-service  must  be  attested  by  Js.  894 
may  be  proved  without  calling  attesting  witness  1464 
contents  of  lost  indenture  of,  how  proved  886,  887 
proper  custody  of  expired  indenture  of  888,  890 
APPROVER.    (See  Accomplice) 
ARBITRATION.    {See  Avard) 

ARBITRATOR  not  bound  to  disdose  grounds  of  award  775 

attendance  of  witnesses  before,  how  enforced  1052 

witnesses,  &c,  attending  before,  privileged  from  arrest  1072 
ARCHES,  Court  of.    (See  EcclenasHcal  Couru) 

ARMORIAL  BEARINGS,  admissible  in  cases  of  pedigree  540 

should  be  explained  by  officer  of  Heralds'  College  541 
ARMY.     (See  ArUcles  of  War,  Soldier,  Courts  Martial) 

ARREST,  witnesses,  parties,  barristers  and  attorneys,  when  protected  from  1 068 — 1078 

eundo,  morando,  et  redeimdo  1068 

rule  interpreted  liberally  1069 

subposna  not  necessary  to  protect  witness  from  1068 

instances  of  protection  1069 

5d 
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ASSKTSy  admitted  by  exor.  or  admor.,  who  sufiTeni  judgment  by  deBnolt 
how  fiir  admitted  by  exhibiting  inventory 

by  probate  stamp 
waste  of,  bow  proved  when  deTastavit  suggested 

ASSIGNEE,  admiasionB  made  by  assignor,  when  evidenoe  against 

inadmissible  if  made  after  assignment  of  interest 
of  bankmpt  or  insolvent,  character  of,  must  be  specially  denied 
admission  by,  before  his  appointment,  whether  evidence  against  him 
admission  of  character  o^  by  opponent  having  treated  him  as  such 
may  be  called  upon  by  lessor  of  bankrupt  or  insolvent,  to  elect 

whether  he  will  take  to  the  lease 
course  to  be  pursued  in  the  event  of  his  declining  to  elect 
property  of  bankrupt  and  insolvent  vests  in,  by  operation  of  law 

ASSIGNMENTS  under  8  &  9  Vict,  c.  106,  must  be  by  deed 
of  incorporeal  rights  must  be  by  deed 
of  copyright  must  be  attested  by  two  witnesses,  when 
of  bail  bonds  must  be  attested  by  two  witnesses 
of  judgment  in  Ireland,  how  proved 

by  operation  of  law  in  cases  of  heirs  at  law,  admors.,  ezois.  de  son 
tort,  and  married  women 

in  cases  of  bankrupts  and  insolvents 

ASSIZES,  Courts  judicially  notice  length  of 

ASSUMPSIT,  effect  of  general  issue  in.    (See  General  Ittut) 
what  consideration  will  support 
judgment  in  trespass  or  trover,  when  a  bar  to  action  of 
on  foreign  judgment,  when  maintainable 

ASSURANCE.    {See  Inturance,  JUgitiratim  of  Aituranoes) 

ATHEISTS,  incompetent  witnesses.    (See  CompeUney) 

ATTACHMENT.    (See  Foreign  AttachmerU) 

witness  disobeying  subpoQua  liable  to.  {See  Attendance  of  Witneaei)  1020 — 1024 
of  debt  owing  from  garnishee,  effect  of  1855 

mle  for,  when  absolute  in  first  instance  1024 

ATTEMPT,  prisoner  chaiged  with  any  crime  may  be  convicted  of  281 

acquittal  on  charge  of  any  felony  or  misdemeanor,  bar  to  indict,  for  1867 

to  commit  felony,  on  trial  for,  costs  of  witn.  may  be  allowed  1004 

ATTENDANCE  OF  WITNESSES,  how  enforced  by  reeognuance  :^  887—990 

usual  mode  in  criminal  cases  987 

witness  may  be  bound  over  by  committing  magistrate  or  coroner  988 

if  he  refuses  to  be  bound,  he  may  be  committed  989 

how  in  case  of  a  married  woman  or  infant  989 

not  confined  to  proceedings  by  indictment  989 

but  adopted  by  various  statutes,  where  appeal  to  sessions  allowed  989 

e.  g.  acts  regulating  ale-houses,  the  retail  of  beer  and  cyder,  the 

punishment  of  rogues  and  vagabonds  989,  990 

other  instances  of  statutes  990 

how  enforced  bg  tubpoena  ad  tettificandwn  : —  991 

if  required  to  produce  books,  writings,  &c.,  by  subpoBna  duces  tecum  991 

subposna  suffices  only  for  one  sitting  or  term  992 

but  extends  to  whole  assizes.  992 

if  writ  altered,  it  must  be  resealed  992 

must  bear  teste  during  term  998 

time  of  service  of  subpoana  998 

whether  reasonable,  question  for  judge  994 

rule  in  United  States  as  to  time  of  service  994 

5d2 


707 
669 
644 
647 
254 
618 
658 

826,  827 

826,  827 

828 

813 

800 

900, 1464 

900, 1464 

1821 

827 

828 

26,94 

254—271 

888 

1857, 1858 

1891 

1120 
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ATTENDANCE  OF  WITNESSES— (OmrtiWiwO 

rule  for  attachment  never  absolute  at  first  1024 

witness  refusing  to  be  sworn,  or  to  give  evid.,  guilty  of  contempt   1024 

2.  to  action  of  ddtt,  under  5  Eliz.,  c.  9  1024 

8.  to  action  on  the  ease  for  damages  1024 

what  necessary  to  prove  in  such  action  1024 

what  admitted  by  general  issue  285 

attendance  of  witness  in  custody,  enforced  by  liobeoi  corpus,  when : —  1025 — 1029 

granting  of  this  writ,  where  regulated  by  Stat  1025 

application  made  to  judge  at  chambers  1026 

what  affidavit  should  state  1020 

whether  statutes  apply  to  prisoners  for  treason  or  of  war  1027 

common-law  power  of  granting  writs  of  habeas  corpus  ad  test  1027 

in  cases  of  lunatics  1028 

where  witness  is  in  military  or  naval  service  1028 

in  other  cases  1028 

attendance  of  witness  in  custody  enforced  by  order  of  Judge,  when  1029 

in  Irehmd,  when  1029, 1080 

enforcing  attendance  of  witnesses  in  particular  Courts : —  1030 — 1068 

in  Courts  of  Equity,  or  before  one  of  the  examiners  1030 — 1082 

by  subpoQna,  with  notice  in  writing  of  time  and  place  1031 

Chancery  orders  on  the  subject  1081 

witness  must  be  paid  or  tendered  his  expenses  1000, 1081 

how  examiner  must  proceed  if  witness  disobeys  1031 

inconvenience  of  present  proceedings  1081, 1082 

before  chief  clerk  of  Judge  in  Equity  1032 

before  master  under  Joint  Stock  Co/s  Winding-up  Act,  1848  1033 

before  House  of  Lords,  or  Lords'  committees  1084 

before  House  of  Commons  1085 

before  select  committees  of  Commons  1035, 1036 

before  election  committees  1086 — 1088 

before  judicial  committee  of  Privy  Council  1038 

before  Courts  of  Probate  1089 

before  Court  for  Divorce  and  Mat  Causes  1089 

before  Ecclesiastical  Courts,  &c.  1040 

before  Court  of  Admiralty  1041 

before  Courts-martial  1041 

before  Court  of  the  Stannaries  1041 

before  Chancery  Court  of  County  Palatine  of  Lancaster  1042 

before  Barmote  Courts  in  Derbyshire  1042 

before  coroners  ^048 

attendance  of  medical  witnesses,  how  enforced  1048 

remuneration  granted  to  medical  witnesses  1048 

before  Courts  of  Bankruptcy  1044 — 1047 

by  summons  and  warrant  1044 

when  commissioner  justified  in  issuing  warrant  1045 

summons  need  not  be  personally  served  1045 

effect  of  witness  refusing  to  be  sworn,  to  produce  papers,  or 

to  answer  questions  1046 

rule  as  to  summoning  bankrupt's  wife  1047 

before  Lords  Justices,  as  Court  of  Appeal  in  bankruptcy  1047 

before  Insolvent  Debtors'  Court  1047—1060 

before  County  Courte  1050, 1061 

before  Revising  Barristers  1052 
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ATTESTING  WITNESS— {Contimved) 

to  admiflflion  by  trader  of  debt,  must  be  attorney^  when  907 

to  admiflsion  by  witn.  in  Ct  of  Bankr.  of  debt>  muat  be  attorney  907,  908 

to  schedule  and  balance-sheet  of  inaolyent,  must  be  attorney  908 
to  warrants  of  attorney,  cognovits,  and  satisfiEiction  pieces,  must 

be  attorney  named  by  party.    (See  Warrant  of  Attorney)  901 — 907 

attorney,  signing  client's  instrument  as,  must  prove  its  execution  768,  774 

to  instruments  not  requiring  attestation,  nod  not  be  called  1463 

except  in  ex  parte  cases  in  Equity  1465 

this  exception  mischievous  1465 

to  instruments  requiring  attestation,  muat  in  general  be  called  1465 

list  of  such  instruments  1464 

rule  appUes  to  lost  or  cancelled  or  burnt  deed  890, 1465 

where  execution  admitted  S74, 1465 

where  party  to  record  called  to  prove  execution  by  himself  1466 

for  whatever  purpose  instrument  produced  1466 

where  witness  has  become  blind  or  HI  1466 

course  to  be  pursued  where  witness  is  ill  1466 

exeepdona  to  rule  : —  1467 

1.  when  instrument  is  SO  years  old  96, 1467 

2.  when  witness  has  attested  instrument  in  pursuance  of  rule  of 

Court,  and  Court  has  acted  on  instrument  1467 

3.  when  opponent  has  instrument,  and  refuses  to  produce  it  after  notice    1468 

4.  when  opponent  producing  deed  claims  an  interest  imder  it  1468 

the  interest  must  be  an  interest  in  the  cause  1468 

and  one  of  a  permanent  nature  1469 

exception  inapplicable  when  instrument  given  up  before  trial  1469 

5.  when  party  has  solemnly  admitted  instru.  for  purposes  of  the  cause  1469 

has  paid  money  into  co\irt  on  special  count  684 

how  if  party  has  recited  the  instrument  in  a  deed,  and  has 

acquired  some  benefit  on  fcdth  of  its  being  genuine  1470 

6.  when  document  tendered  against  public  officer,  who  was  bound  to 

procure  its  execution,  and  has  acted  on  it  1470 

7.  when  witness  cannot  be  produced,  1470 

e.  g.  dead,  insane,  out  of  jurisdiction,  not  to  be  found,  absenting 

himself  by  collusion  with  opponent  1470, 1471 

here  sufficient,  but  perhaps  not  necess.,  to  prove  signat  of  witness      1471 
if  paper  lost  and  witness  unknown  390, 1471 

if  paper  executed  before  Aug.  1843,  and  witness  then  infamous  1471 

8.  whether  in  cases  of  deeds  executed  by  corporations  1471 

9.  whether  in  cases  of  deeds  enrolled  1471, 1472 

instrum.  enrolled  in  Duch.  of  Cornwall  and  Lancaster,  proved  by 

enrolm.  or  by  examined  or  certified  copy  without  calling  1320 
10.  when  document  requires  attestation  under  Merch.  Shipp.  Act  1464 
wkere  aeveral,  wffieUnt  to  caU  one  356, 1472 
same  rule  in  Equity  356, 1472 
exception  in  cases  of  wills  356,  1472 
reasons  for  this  exception  1472 
applies  to  issues  out  of  Chancery  1473 
deposition  of  deceased  attesting  witness  may  supersede  the  neces- 
sity of  calling  survivor  356 
what  search  for,  sufficient  1473 
answers  to  inquiries  for,  evidence  1474 
absence  of  all,  must  be  accounted  for  356, 1474 


INDEX,  1613 

FAai 

ATTORNEY— (CofUfntt«0 

presomptioii  of  being,  from  aotiDg  as  such  158 

contract  between,  and  articled  clerk  must  be  enrolled  912 

ATTORNEY-GENERAL,  when  entitled  to  reply  868 

sanction  o^  no  longer  necessary  to  obtain  inspection  of  public  records       1194 
of  colony,  though  not  a  barrister,  is  an  expert  to  prove  laws  of  colony       1150 

ATTORNMENT  will  not  operate  as  an  estoppel  111 

AUCTIONEER,  agent  for  vendor  and  purchaser  900 

contract  made  out  from  memoranda  signed  by,  binds  both  parties  900 

will  exclude  parol  eyidenoe    865 
when  not  bound  by  description  of  article  in  unsigned  catalogue  920 

AUGMENTATION  OFFICE,  records  of,  in  custody  of  Master  of  Rolls  1198 

how  proved  1230 

AUTHORITY,  burthen  of  proving,  in  particular  cases  848 

AUTREFOIS  ACQUIT  or  CON  VICT^  party  plead,  entitled  to  copy  of  record      1205 
when  prisoner  not  protected  by  plea  of  1364, 1865 

when  prisoner  protected  by  plea  of  1366 — 1368 

AVERMENT.    (See  AUegcUiont,  Variance) 

AWAUD,  how  proved,  when  submission  by  written  agreement  1265 

when  submission  by  rule  of  Ct.,  judge's  order,  or  order  of  Nisi  Pri.    1265, 1408 
when  umpire  appointed,  or  time  enlarged  1265 

when  made  by  public  officers  1266 

when  made  under  Inoloeure  Acts  1266, 1298 

when  made  or  confirmed  by  Tithe  Commiss.  1294 

by  Welch  Turnpike  Commiss.  1295 

inadmissible  as  evidence  of  reputation  514, 1408, 1404 

admissibility  and  e£fect  of  1408 

not  evidence  of  account  stated  between  parties  to  the  submission  1404 

not  evidence  in  a  prosecution  to  prove  the  facts  adjudicated  1855 

effect  of  plea  of  *'  no  award  '*  280 

presumption  in  favour  of  95 

made  under  Inclosure  Acts  may  be  enrolled  918 

enrolment  not  necessary  918 

BAIL-BOND,  assignments  of,  must  be  attested  by  two  witnesses  900 

must  be  proved  by  calling  attesting  witness  1464 

BAILEE,  effect  of  non-assumpsit  pleaded  to  action  against  255 

how  fiur  estopped  from  denying  title  of  bailor  698 

BAILIFF,  entries  against  interest  made  by  deceased,  admissible  554 

how  hr  necessary,  in  such  case,  to  prove  that  he  filled  the  office  561 

must  produce  writ  of  exon.  and  judgment  to  justify  seizure,  when  599 

statements  and  admissions  by,  when  evid.  against  sheriff  619 

BAKKR,  implied  warranty  by,  that  bread  is  wholesome  951 

BALANCE-SHEET  of  insolvent  must  be  attested  by  attorney  908, 1 464 

BANK  OF  RIVER,  acts  of  ownership  on  one  part  of,  evid.  of  title  to  another       806 

BANK  BOOELS,  inspection  of,  by  fundholdeis  1211 

how  proved  1281 

admissibility  and  effect  of  1415 

BANK  NOTES,  presumption  of  guilt  from  possession  of  paper  for  making  841 

how  described  in  indictment  242 

BANKERS.    (See  Joint  Stock  Company) 

communications  made  to,  not  privileged  755 

general  lien  o^  on  security  of  their  customers,  judicially  noticed  5 

holding  documents  of  customer  need  not  be  subpoenaed,  when  894 
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BANKRUPTCY— (Continued) 

admianon  of  debt  by  witnesi  in*  how  sigiiad  and  attested  907,  908, 1464 

witneas  may  refresh  memory  by  his  deposition  in,  when  1187 
BANKRUPTCY,  COURT  OF,  IN  SCOTLAND,  proceedings  of,  admissible 

in  England  and  Ireland  without  proof  19,  20 

their  admiadbiUty  and  effect  1248,  1249 
BANKRUPTCY  AND  INSOLVENCY,  Court  of,  in  Irehmd 

seal  o^  judicially  noticed  10 

signatures  of  judges,  registrars  and  chief  dei^  o^  judicially  noticed       10,  21 

attendance  of  witn.  before,  how  enforced  1044 

bkpts.  and  insoly.  and  their  wives  are  examined  on  oath  in  1126 

proof  of  records  and  proceedings  in  1240 

BANNER,  inscription  on,  proveable  by  oral  testimony  876 

BANNS,  when  proof  of  publication  of,  unnecessary  140 

BAPTISM,  proYcable  by  parol,  though  registered  875 

parish  registers  of,  what  is  their  pifoper  place  of  deposit  544, 1214 

how  inspected  1214 

how  proyed  1281 

non-parochial  registers  of,  in  custody  of  Registrar-Qen.  1216 

how  inspected  1216 

how  proTod  in  dril  cases  1288 

in  criminal  cftsss  1279, 1288, 1284 

Indian  registers  o^  deposited  at  India  House  1 199 

how  proved  1282 

registers  o^  of  British  subjects  abroad,  kept  in  Consistory  Court  1199 

what  they  consist  of  1199 

admiraibility  and  effect  of  registers  of  1274, 1418 

registers  o^  kept  at  May  Fair  and  the  Fleet,  inadmissible  1272 

foreign  and  colonial  registers,  when  admissible  1278 

BARGAIN  AND  SALE.    (See  Enrolment)  909, 1816 

recital  o^  in  release,  when  conclusive  evidence  of  execution  80 

BARMOTE  COURTS,  witness  how  made  to  attend  before  1042 

documents  in  custody  of  Steward  of,  how  inspected  1221 

BARON  AND  FEME.    (See  Butband  and  Wife) 

BARRISTER    (See  JUviging  BarrieUr) 

competent  to  testify,  though  he  has  addressed  the  jury  1110 

cannot  disclose  secrets  of  client    (See  Privileged  Commtimcatumt)  751 
perhaps  not  bound  to  testify  as  to  matters  in  which  he  has  been 

professionally  engaged  775 

his  derk  within  rule  of  privileged  communications  759 

foreign  counsel  within  same  rule  759 

admissions  by,  when  evidence  against  client  688 — 640 

protected  £ix>m  arrest,  when.     (See  Arrest)  1068—1078 

as  witness,  may  refresh  his  memory  by  the  notes  on  his  brief  1189 
BARTER,  defonce  that  goods  were  delivered  under  contract  of,  available 

under  general  issue  259 

BASTARD,  whether  declarations  o^  admissible  in  cases  of  pedigree  524 

fiunily  conduct,  evidence  of  person  being,  in  cases  of  pedigree  588 

name  o^  how  described  in  indictment  247 

BASTARDY.    (See  Legitimacy) 

in  case  of  affiliation,  mother  must  be  corroborated  798 

putative  father  admissible  witness  1098 

disnuasal  of  one  application  no  bar  to  a  second  1408 

how  far  parents  can  give  evidence  to  bastardise  their  issue  788 
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BIGAMY— {Ckmtintud} 

after  first  marriage  proyed,  2nd  wife  competent,  for  or  againit  prisoner     1102 

before  first  marriage  proyed,  it  seems,  incompetent  1102 

death  of  first  husband  or  wife,  when  presumed  117, 176 
BILL  OF  DISCOVERY.     (See  Discovery) 

BILL  IN  EQUITY,  proyeable  by  certified  copies  1281 

statements  in,  not  eyidence  against  plaintiff  706,  1261, 1401 

not  evidence  in  matters  of  pedigree  536 

practice  as  to  reading,  when  answer  put  in  598, 1261 

and  answer  must  generally  be  proved,  to  let  in  decree  1259, 1260 

when,  to  let  in  depositions  1261 

to  reform  or  rescind  writings,  when  entertained  928,  924 

how  far  parol  evidence  admissible  in  such  suit  928 

BILL  OF  EXCEPTIONS,  practical  rules  respecting  1492—1494 

allowance  of  leading  questions  no  ground  for  1183 

BILL  OF  EXCHANQE,  consideration  f(Ar,  presumed  148 

if  lost,  presumed  duly  stamped  148 

if  in  hands  of  drawee,  presumed  duly  paid  168 

when  presumed  to  be  foreign  81 

amount  of  interest  payable  on  foreign,  question  for  jury  51 

date  of,  prim&  facie  evidence  of  day  of  drawing  158, 155 

no  proof  of  time  of  acceptance  155 

usages  affecting,  judicially  noticed  5 

in  action  upon,  non-assumpsit  and  neyer  indebted  inadmissible  275 

exception  to  this  rule  275 

effect  of  plea  of  non-accepit  or  non-fecit  275 — 277 

deft.,  under  such  plea  cannot  prove  his  insanity,  or  intoxication    270 

cannot  set  up  loss  of  bill  275 

or  alteration  of  bill  276 

but  may  object  to  sufficiency  of  stamp        274 

other  matters  put  in  issue  by  plea  276 

effect  of  plea  traversing  indorsement  277 

may  be  drawn,  indorsed,  or  accepted  by  each  member  of  firm,  when  167 

how  drawn,  indorsed,  or  accepted  by  Joint-St.  Regist  Cos.  810 

if  alteration  appears  on,  no  presumption  nosed  as  to  wben  made  1446 

effect  of  alteration  of  after  completion  1447 — 1450 

when  complete,  within  this  rule  as  to  alteration  1450 

acceptance  of,  must  be  by  writing  on  bill  898 

acceptance  on  blank  stamp,  may  be  filled  up  to  amount  covered  by  stamp    1459 

as  between  drawer  and  acceptor,  must  be  filled  up  within  reasonable  time    1459 

this  doctrine  inaj^licable  against  indorsee,  when  I459 

defence  that  bill  has  been  altered,  under  what  plea  available  276, 1461 

action  on  lost,  formerly  not  maintainable  39X 

loss  of,  cannot  now  be  set  up  as  defence,  if  indemnity  given  892 

in  action  upon,  when  defendant  can  obtain  inspection  of  1428,  1428 

days  of  grace  allowed  on,  in  different  countries  944 

may  be  proved  by  parol  943 

protest  of  foreign,  how  proved  881 

when  inferred  from  conduct  of  drawer  657 

of  inland,  must  be  attested,  when  900, 1464 

bills  under  £5  must  be  attested  by  one  witness  901, 1464 

indorsement  on,  by  payee  of  part  payment  does  not  bar  St.  of  Limit  568 

declarations  of  prior  holder  of,  when  admissible  644 

as  to  burthen  of  proof  in  actions  on  386 838 
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BISHOP— (Cofi/inK^ 

attaodanoe  of  witnoMes  before  saoh  oommiwion,  how  enforaed  1040 

commiaaion  granted  by,  to  inquire  into  duurgee  against  parsons  1040 

attendance  of  witnesaesy  how  enforced  in  these  inquiries  1040 

Roman  Catholic,  when  competent*  to  speak  to  matiimo.  law  of  Rome  1150 

BI3H0FS  REGISTERS,  inspection  of  1211 

admissible  as  public  documents  1275 

BLANK,  in  will,  cannot  be  filled  up  by  parol  evidence  935 

presumption  as  to  time  of  filling  up  152 

when  may  be  filled  up  after  execution  of  instrument  1458 — ^1461 

stamp,  acceptance  on,  may  be  filled  up  to  amount  covered  by  stamp  14  59 

BLIND,  witness,  how  his  memory  refreshed  1188 

e£Eect  of  witness  to  handwriting  becoming  419 

man  cannot  attest  a  will  868 

attesting  witness  becoming,  must  still  be  called  1466 

BOARD  OF  HEALTH.    (See  HedUh) 

BOARD  OF  TRADE,  documents  o^  relating  to  merch.  shipping,  how  proved     1278 

to  railways,  how  proved  1278, 1290 

proof  and  effect  of  certificates  issued  by,  under  Merch.  Shipp.  Act  1307 

for  modification  of  works  on  railways  1818 

by-laws  by,  for  protection  of  channel  fisheries,  how  proved  1825 

BOARDINQ-HOUSE,  liability  of  keeper  of,  for  loss  of  lodger's  goods  168 

BOAT,  under  15  tons  burthen,  does  not  require  registiy,  when  818 

may  be  transferred,  how  818 

BODLEIAN  LIBRART,  not  proper  custody  for  old  books,  respeotmg  abbeys  544 

BONA  FIDES,  how  far  question  for  judge  or  for  jury  48 

collateral  facts,  when  admissible  in  proof  of  316 

BONA  NOTABILIA,  out  of  diocese,  used  to  defeat  probate,  when  1871 

this  law  no  longer  exists  1871 

BOND,  consideration  for,  presumed  95 

within  what  time  action  on,  must  be  brought  85,  568 

in  action  on,  payment  into  court  not  allowed  682 

relating  to  the  customs,  witbin  what  time  action  on,  must  be  brought  86 

effect  of  judgment  by  default  in  debt  on  278 

notice  to  produce  notice  to  pay,  when  necessary  in  debt  on  402 

indorsement  on,  of  payment  of  interest  or  part  payment  by  deceased 

obligee,  admissible  for  his  representatives  567,  569 

to  support  replication  of  acknowledgment  to  plea  of  St.  of  Limit.  569 

whether  necessary  to  prove  aliunde  date  of  indorsement  154, 569 — 573 

admission  by  one  obligor,  evidence  against  co-obligor  610 

in  trover  for,  notice  to  produce  unnecessary  402 

80,  in  prosecution  for  stealing  403 

executed  in  wrong  name,  how  far  estops  party  from  relying  on  misnomer       696 
assignment  of  bail-bond,  attested  by  two  witnesses  900 

BOOKS,  of  scienoe,  not  admissible  1148 

when  expert  may  refresh  memory  by  1148, 1150 

shop,  entries  in,  by  shopman  in  course  of  business,  when  admissible. 

(See  Cwnrse  of  Qfice,  cr  Bitrineu)  574—582 

entries  in,  by  tradesman  himself,  admissible  in  Scotland,  Ame- 
rica, France,  and  in  Court  of  Chancery  582 — 586 
but  not  admissible  at  common  law  588 
should  be                                                                                    586 
what  are  admissible  as  official  documents                                          1274 — 1276 
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BURQLART— <(7ofU>fiif«d) 

but  proof  of  boiglaiy  with  intent  to  murder,  rape,  or  steal,  Butal  variance    230 

intent  laid  in  indictment  for  burglary,  how  &r  neceaaary  to  prore       228 — 280 

proof  respecting  place  must  correspond  with  allegation  238 

indict  for,  and  stealing,  no  bar  to  indict,  for,  with  intent  to  steal  1364 

indict  for,  and  steaL  iu's  goods,  no  bar  to  indict  for,  and  steal,  goods  of  B.  1864 

acquittal  for  burglary  and  stealing,  bar  to  indict  for  larceny  1867 

acquittal  for  larceny,  bar  to  indict  for  burglary  and  stealing  1867 

BURIAL,  proveable  by  parol,  though  registered  875 

inspection  of  parish  regirters  of  1214 

of  metropolitan  registers  of  1215 

of  non-parochial  registers  of,  in  custody  of  Regist.  Qen.  1216 

what  these  registers  consist  of  1216 

proof  of  non-parochial  registers  o(  in  civil  proceedings  1283 

in  criminal  oases  1279, 1288, 1284 

pariah  registers  of,  how  proved  1281 

what  proper  custody  of  544 

Indian  books  of^  deposited  at  the  India  House  1199 

proveable  by  examined  or  certified  copies  1282 

admissibility  and  effect  of  registers  of  1418 

registers  of,  of  British  subjects  abroad,  deposited  in  Consistory  Ct.  1199 

BURNING.    {See  Arson) 

of  will,  what  sufficient  to  revoke,  under  old  law  870,  871 

under  new  Will  Act  872,  874 

BURTHEN  OF  PROOF.    (See  Onut  Probandt) 

BUSINESa     (See  Cowrte  of  0^  or  Btuinm)  574—582 

presumptions  from  ordinary  course  of  161 — 166 

BUTCHER,  implied  warranty  by,  that  meat  is  wholesome  951 

BT-LAW,  admiasible  without  proof,  if  authenticated  as  pointed  out  by  8  & 

9  Vict.  c.  118  14 

proof  of  particular  by-laws  : —  1822 — 1826 

of  companies  under  Cos.  Clauses  Consol.  Act  1828 

of  railway  companies  1828 

for  regulating  Port  of  London,  and  vend  and  delivery  of  coals  1324 

made  by  Commiss.  of  coal-whippers  1824 

by  Metrop.  Board  of  Works  1825 

by  Municipal  Corp.  of  DubUn  1825 

by  Board  of  Trade  for  protection  of  Channel  fisheries  1825 

by  trustees  of  docks  for  regulating  landing  of  emigrants  1825 

by  municipal  corporations  in  England  1825, 1826 

as  to  pleading  such  by-laws  1826 

made  under  recent  Consolidation  Acts  1826 

may  be  presumed  from  usage,  when  180 

of  Corp.  may  explain  its  charter  967 

"BY  STATUTE,"  general  issue,  effect  of  297—301 

CAB.    (See  iTooc^  and  Licence) 

CABMAN,  presumed  negligent,  if  luggage  lost  or  damaged  168 

CALENDARS  of  grants  of  probate  and  administ  where  deposited  1201 

how  inspected  1201 

C ALLS,  in  action  for,  on  railway  shares,  what  put  in  issue  by  "  never  indebted  "   278 

infiuit  shareholders  liable  to  actions  for  112 

CANCELLATION  of  will.    (See  AUercUum  and  WiU)  870—877 

of  lease  does  not  work  a  surrender  by  operation  of  law  822 

5k 
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proof  of  identity  of  person  must  be  given  1299 — 1801 

under  Mutiny  Acts  1802 

of  diemiBsal  of  charge,  in  complaints  of  assault  1808 

in  summary  proceedings  against  juvenile  offenders  1804 

in  petty  sessions  on  chaiges  of 
petty  larceny  1808 

of  indemnity  against  certain  charges  1305 

of  marriages  solemnised  by  British  consuls  1305 

of  registration  of  places  of  religious  worship  1306 

of  Board  of  Trade  under  Merchant  Shipping  Act  1307 

of  registry  of  British  ships  1307 

of  competency  or  service  of  masters  or  mates  of  British  ships  1307 
of  registration  of  copyright  of  designs  1307,  1808 

of  validity  of  election  petition  recognisances,  granted  by  Speaker  1309 
of  costs  of  election  petitions  granted  by  Speaker  1309 

of  private  bills  granted  by  Clerk  of  Parliament  or  Speaker  1309 
of  papers  being  published  by  order  of  Parliament  1309 

of  validity  of  letters  patent  having  come  in  question  1309 

of  amendment  of  rules  of  Friendly  Society  1420 

of  exemption  of  Scientific  and  Literary  Societies  from  rates  1420 

of  incorporation  of  Joint-stock  Cos.  1810 

of  proprietorship  of  shares  in  Cos.  1811 

of  capital  being  paid  up  under  ConaoL  Acts  1311 

of  correction  of  mistakes  in  plans,  maps,  fto.,  under  same  Acts  1312 
of  copies  of  plans  and  books  of  refer,  under  some  of  same  Acts  1812 
of  completion  of  works  under  some  of  same  Acts  1812 

to  modify  construction  of  railway  works  1318 

of  qualification  of  apothecaries  1318 

of  enrolment  of  attorneys  1318 

of  acknowledgment  of  deeds  by  married  women  1237 

of  conformity,  granted  to  bankrupts  1242 

of  age,  granted  by  surgeons  under  ketones'  and  print-works' Acts  1314 
of  Beg.-Qen.  that  caveat  against  marr.  has  been  entered  veiatiously  1814 
of  registry  or  re-entry  of  judgments,  &c.,  in  Ireland  1814 

of  searches  in  register  of  deeds  and  wiUs,  in  Yorkshire  or 

Middlesex  1815, 1464 

of  memorials  of  judgments,  &o.,  rsgistered  there  1315, 1464 

of  enrolments  indorsed  on  regist.  instrum.  (See  Enrolmeni)  1815—1318 

at  common  law,  of  matters  of  fetct  inadmissible  1420 

though  given  by  person  in  official  situation  1420 

of  Sovereign,  under  sig^  manual,  inadmissible  1420 

made  evid.  by  stat.  of  certain  facts,  no  evid.  of  other  facts 

stated  therein  1420 

of  naturalisation  enrolled  in  Chancery,  inspection  of  1225 

of  judge,  when  necessary  to  entitle  party  to  costs  49 

to  deprive  party  of  costs  49 

CSRTITIED  COPY.    (See  Copy) 
CESTUI  QUB  TRUST.    (See  Truttee) 

CESTUI  QUE  VIE,  death  of,  when  presumed  176 

lessee  may  show  lessor's  title  expired  by  death  of  110 

CHANCERY,  practice  of  court  of,  not  judicially  noticed  27 

bat  roles  of  equity  judicially  noticed  ^i  27 

witneiB  made  to  attend  in,  how.  (See  AUtndaifMe  of  WUne»9et)         1030—1032 

5  s  2 
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CHARACTER— (Om^mfeci) 

of  plaintifif  in  breach  of  promise  of  marriage  328 

whether  of  plaintiff  in  action  for  defamation  829 

evidence  of  plaintiff's  good,  inadmiasible  to  inflame  damages  331 

unless  coimterproof  offered  331 

8.  OTidenoe  of  bad,  admissible  to  impeach  yeracity  of  witness  832 

extent  of  this  rule  1186—1 189 

of  prosecutrix  in  indictment  for  rape  332 

of  party*s  own  witness  cannot  be  impeached  by  general  evidence  1 1 51 

prisoner  calling  witnesses  to,  entitles  prosecutor  to  reply  358 

this  privilege  to  be  exercised  with  discretion  358 

witnesses  to,  not  usually  cross-examined  1156 

questions  degrading  to,  how  fax  witness  must  answer  1179 — 1181 

character  of  impeaching  witness  may  be  impeached  in  turn  1189 

how  far  this  plan  of  recrimination  can  be  carried  1189 

evidence  of  good,  admissible  to  support  witness  attacked  1191 

official  character  of  party,  when  admitted  by  his  acting  in  653,  655 

of  another,  when  admitted  by  recognising  it  653 — 655 

of  any  one,  when  presumed  from  acting  155 

of  party  suing,  admitted  by  paying  money  into  Court  684 

CHABQEABILITY,  of  pauper,  proof  and  admissibility  of  certificate  of  1297 

notice  of  how  signed  and  served  896 

CHAROfi  D'AFFAIRES.    (See  Ambassador) 

CHARITY  grants  explained  by  evidence  of  acts  of  founder  965 

presumptions  respectiDg  147 

lands,  exchange  of,  must  be  by  bargain  and  sale  enrolled  909 

deed  must  also  be  attested  901 

must  be  proved  by  attesting  wituess  1464 

conveifances  to  charitable  Mtes  under  Mortmain  Act : — 

must  be  by  attested  deed  901 

must  be  proved  by  attesting  witness  1464 

deed  must  also  be  enrolled  908 

date  and  fact  of  enrolment,  how  proved  1316 

will  not  be  presumed  144 

what  deeds  exempted  from  this  rule  as  to  enrolment  908 

CHARITY  COMMISS.,  seal  of,  how  proved  12 

and  inspectors  may  enforce  attendance  of  witnesses,  how  1064 

board  of,  may  enrol  documents  relating  to  charities  913 

minutes  and  orders  of  board  of,  how  proved  1294 

some  papers  o^  in  custody  of  Master  of  the  Rolls  1198 

others  deposited  in  Petty  Bag  Office  1237 

CHARTERS,  how  proved  1 227 

when  to  be  explained  by  evidence  of  usage  967 

when  presumed  from  long  enjoyment  181 

date  inserted  in,  cannot  be  gainsaid  94 

CHARTER  PARTY,  terms  used  in,  may  be  explamed  by  usage  940 

CHARTS  OF  PEDIGREE,  when  admissible  536,  538—540 

GHARTULARIES  in  custody  of  Master  of  Rolls  1 1 98 

how  inspected  1195 

how  proved  1280 

CHASTITY,  evidence  to  impeach  character  for,  on  indictment  for  rape  882 

CHATTELS,  interest  in,  how  transferable  801,  802 

bilb  of  sale  of,  must  be  filed  in  Queen's  Bench,  when  909 

view  off  when  ordered  466 
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CLOSE,  parol  eyidenoe  to  explain  meaniog  of,  when  admiiBtble  914 

how  described  in  aotion  of  treapaes  qnare  clanaum  fregit  296 

CLOVER,  b  contract  for  sale  of,  within  §  4  of  St  of  Frauds  f  850 

CLUB,  members  of,  presumed  to  know  the  roles  of  661,  662 
COACH.    {QeeCoUiium) 

owner  of,  OYerloading  estopped  from  denying  that  accident  occurred 

from  that  cause  704 

presumed  negligent,  if  luggage  lost  or  damaged  168 
agreement  between  owner  and  driver  or  conductor  of  metropolitan 

stage,  must  be  in  writing  894,  895 

and  must  be  signed  by  driver  or  conductor  in  presence  of  a  witness  895, 1464 

proof  of  licences  to  ownen,  drivers,  &o.  of  1295, 1296 

admissibility  and  effect  of  licence  to  o?mer  of  1416 

COAL  MINES  and  collieries,  rules  estahUahed  in,  how  proved  1288 

COAL-WHIPPEBS,  register  o(  how  inspected  1225 

how  proved  1279 

by-laws  regulating,  how  proved  1824 
(XMX)NSPIRATOR.    (See  Contpiratart) 
(XM:0NTRACT0R.    (See  Joint  Coniracton) 

CO-DEFENDANT,  competency  of,  in  criminal  Courts  1096 

in  action  of  tort,  admission  by,  not  evidence  against  other  defendants  615 

same  rule  in  criminal  proceedings  615 

i^parent  exception  where  inhabitants  prosecuted  615 

of  husband,  wife  when  incompetent  witness  for,  in  criminal  trial  1101 
CODE  NAPOLEON.    (See  Framee,  law  of) 

CODICIL,  effect  o(  in  confirming  will  868,  869 

in  revoking  will  872 

in  reviving  will  877 

how  signed  860 

COERCION  of  married  women,  presumption  as  to  170 

CO-EXECUTOR    (See  ExtcvAwr) 

COFFEE-HOUSE,  presumption  respecting  keeper  of  168 

COFFIN-PLATE,  inscription  on,  admissible  in  mAtters  of  pedigree  536 

proveable  by  copy  892,  587 

COGNOVIT,  how  attested.    (See  WwtamX  of  A  Uomey)  901^906, 1464 

COHABITATION,  presumption  of  marriage,  arising  from  157 

when  it  precludes  the  pturties  from  denying  their  marriage  692,  698 

is  a  kept  mistress  a  competent  witness  for  protector  in  Crim.  Ct.  1  1102 

COIN,  proof  and  effect  of  certificates  of  previous  conviction  for  offences  against    1299 

presumption  of  guilt  from  possession  of  quantity  of  counterfeit  189 

of  coining  tools,  &c.  841 
on  indictment  for  uttering  counterfeit,  other  utterings,  ftc,  admift> 

Bible  to  prove  guilty  knowledge  820,  821 

doctrine  of  coercion,  when  wife  ohai^^d  with  uttering  base  171 

how  proved  to  be  base  468 

value  of  current  coin  of  the  realm  judicially  noticed  28 

COINCIDENCES  in  testimony,  effect  of  69 

COLLATERAL  /ocU,  connexion  between,  and  fact  in  dispute,  test  of  truth  78 

evidence  o(  generally  inadminible  801 

reasons  for  rule  802 

illustrations  of  rule  802 

ezoeption,  if  connected  with  matter  in  issue  804 

custom  of  one  manor  inadmissible  to  prove  custom  of  another  804 

except  after  proof  of  sufficient  connexion  804 
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COMMISSION— (Cbn(^'nue<Q 

into  charges  agaiuBt  parsons  1040 

into  corrupt  practices  at  general  elections  1066 

COMMISSIONERS.    (See  Commission) 

of  bankruptcy.     (See  Bankruptcy) 
of  charity.    (See  Charity) 
of  customs.     (See  Cuttomt) 
of  excise.    (See  Excite,  Inland  JUvenm) 
of  inclosure.    (See  Indowre  Commist,) 
of  incumbered  estates.    (See  Incumhered  BttcUet) 
of  inland  revenue.    (See  Inland  Jtevenue) 
of  lunacy.    (See  Lwnacy) 
of  her  Majesty's  treasury.    (See  Trecuwry) 
of  patents  for  inventions.     (See  Patents) 
of  poor  laws.    (See  Poor  Law) 

of  public  baths,  inspection  of  accounts  of  1224 

proof  of  books  of  orders  and  proceedings  of  1279 

of  sewers.    (See  Sewert) 
of  stamps  and  taxes.     (See  Inland  Revenue) 

of  tithes,  agreements  and  awards  confirmed  by,  how  proved  1294 

£ccle8iasti(^  documents  deposited  with,  how  proved  1294 

COMMITMENT,  jurisdiction  must  appear  on  face  of  142 

COMMITTEE.    (See  Home  of  Lords,  House  of  Commons,  Joimt  Stock  Cos,,  Lunatic) 

COMMON^  rights  of,  when  barred  by  Prescription  Act  84 

how  taken  out  of  Act  84,  898 

plea  of  right  of,  may  be  found  distributively  288 

right  of,  when  proveable  by  reputation  602 

when  not  604 

must  be  created  or  assigned  by  deed  800 

COMMON  LAW.    (See  Courts  of  Law) 

COMMON  LODGING  HOUSES,  registers  of,  how  proved  1295 

COMMON  PLEAS,  index  to  Crown  debtors  kept  by  master  of,  1225 

inspection  of  this  index  1226 

lists  of  persons  whose  real  estate  is  afiected  by  judgments  kept  by 

master  of,  1225 

inspection  of  these  lists  1225 

annuities,  to  affect  lands,  must  be  registered  in  912 

certificates  of  acknowledgm.  of  married  women  filed  in  1287 

how  proved  1237 

orders  and  decisions  of,  on  appeal  from  revising  barr.,  how  proved  1237 

COMMON  RECOVERIES,  evidence  of  81 

COMMONS,  HOUSE  OF.    (See  House  of  Comm(ms,  Parliament) 
COMMUNICATIONS.    (See  Privileged  Communications) 
COMPANY.    (See  Joint  Stock  Cot.) 

COMPANIES  CLAUSES  CONSOLIDATION  ACT.    (See  Joint  Stock  Cos.) 
COMPARISON  of  handwriting.     (See  Handwriting)  1483—1491 

of  property  found  on  prisoner  with  sample  produced  by  prosecutor    461—468 
COMPENSATION.    (^>eQ  Amends,  Time) 

judgments  in  cases  of,  under  Land  CI.  Consol.  Act.  how  proved        1246, 1257 
in  cases  of,  with  Commiss.  of  Sewers,  witnesses  how  made  to  attend  1064 

to  families  of  persons  killed,  must  be  sued  for  within  twelve  months  82 

GOHPETBNCT  of  evidence  or  of  witness,  question  for  judge  2,  82—34 

qnestion  of,  why  entertained  1079 
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rale  confined  to  l»wful  marriagM  1102 
in  prosecution  for  bigamy,  after  firrt  marriaga  proved,  aecond 

wife  competent  for  or  against  prisoner  1102 

but,  it  seems,  not  before  first  marriage  proved  1102 

wife,  incompetent,  may  be  produced  in  Court  to  be  identified  1102 
is  mistress  competent  witness  for  protector  1                               1102, 1108 

can  supposed  husband  or  wife  prove  invalidity  of  marriage  1  1108 

can  party  who  has  stated  witness  to  be  his  wife,  deny  that  fiict  1  1102 

is  wife  competent  against  husband  by  his  consent  ?  1108 
wife  competent  though  her  evid.    may    expose    husband   to 

criminal  charge  1105 

is  wife  compellable  to  testify  in  such  case  ?  1105 
husbands  and  wives  in  civil  suits  may  contradict  and  discredit 

each  other  1105, 1106 

wife  of  prosecutor  may  be  called  to  contradict  him  1106 

may  give  evidence  for  the  crown  or  the  prisoner  1102 

husbands  and  wives  competent  witnesses  where  one  charged  with 

injuring  other  1106, 1107 

e.  g;  on  indictment  for  forcible  abduction  1106 

or  for  fraudulent  abduction  of  heiress  1106 

or  for  being  accessory  to  rape  1107 

or  for  any  offence  against  liberty  or  person  1107 

wife  may  exhibit  artides  of  the  peace  against  husband  1107 

can  she  prove  facts,  which  may  be  proved  by  other  witnesses?  1107 

is  wife  admissible  against  husband  in  treason  1  1107 

dying  deolons.  of  either  admiss.  where  other  charged  with  homicide  590 

4th  dass,  wives  of  paramours,  made  respts.  in  suits  for  dissol.  of  mar.  1108 

or  in  suits  for  damages  for  adultery  1108 

5th  class,  wUne$»e$  omitted  from  or  mudetcribed  in  list,  in  treason : —  1108 

what  list  must  contain  1109, 1110 

at  what  time  it  must  be  served  on  defendant  1109 

when  objection  to  service  of  list  must  be  taken  1109 

rule  does  not  apply  to  treason  in  injuring  person  of  Sovereign  1109 

oounsel  engaged  in  cause  once  thought  incompetent  1110 

now  held  competent  11 10 

so  are  attorneys  engaged  in  cause  1110 

so  are  parties  though  conducting  their  own  cases  1110 

private  prosecutor  has  no  right  to  act  as  advocate  and  witness  1110 

time  for  objecting  to  competency  of  witness  on  foregoing  grounds  1111 

mode  of  objecting  1112 

either  by  examining  witness  on  voir  dire  1112 

or  perhaps  by  proving  his  incompetence  by  evid.  aliunde  1112 

on  voir  dire,  witness  may  speak  to  contents  of  written  instrument  1112 

0th  class,  pertoM  intentibie  to  the  obligation  of  an  oath : —  1112 

testimony  must  be  given  upon  oath,  afi&rmation,  or  declaration  1112 

exception  as  to  certain  aborigines  in  British  colonies  1118 

judges  and  jtirors  cannot  give  testimony,  until  sworn  1118 

nor  peers  11 H 

nor  the  Sovereign  1115 

question,  whether  Sovereign  admissible  witness  1115 

wisdom  of  rejecting  witnesses  insensible  to  obligation  of  oath  1115 

horn  what  causes  insensibility  may  arise  1116 
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CONCEALMENT— (Cim^wttfti) 

old  presumption  of  gpiilt  from  118 

on  trial  for,  costs  of  witness  may  be  allowed  1005 

of  witness  by  adversary,  lets  in  his  former  depositions  419 

of  attesting  witness  by  adyeraary,  lets  in  proof  of  his  signature  1471 

of  witness  by  prisoner,  lets  in  his  depositions  in  Ireland,  when  481 

of  evidence,  raises  presumption  against  party  118,  848,  462,  655 

CONCESSION.     (See  Compromise) 

CONCLUSIVE  EVIDENCE, 

1.  matters  judicially  noticed.    (See  Judicial  Notice)  8 — 29 

2.  certain  presumptions.    (See  Preiumptiont)  79 — 114 

3.  estoppels  by  deed.    (See  Bttoppel)  97_107 

4.  estoppels  of  record.  *  (See  Public  Records  and  DoctmetUs)  1832—1408 

5.  estoppels  in  pais.    {See  Estoppel)  107 — 111 

6.  admissions  in  judicio                                                         630,  688,  667, 1856 

7.  admissions  by  pleading.    {8ee  Admissions)  667 — 689 

8.  admissions  acted  upon.    (See  Admissums)  690 — 702 

9.  judicial  confessions  712 
CONCURRENCE  in  testimony,  effect  of  69 
CONDEMNATION,  judgments  of,  by  Exch.  or  Ck)mmi88.  of  Inland  Rev., 

Excise  or  Customs,  when  conclusive  1842, 1848 

of  goods  by  Justices  under  customs'  laws,  how  proved  1246 

CONDITION  precedent,  omission  of  part  of,  in  declaring  on  a  contract,  fatal  249 

performance  of,  not  put  in  issue  by  non  assumpsit,  when  255,  257 

non-performance  of,  cannot  be  set  up,  if  money  paid  into  Court  684 

CONDITIONAL  written  promise  to  pay,  will  not  take  debt  out  of  Stat  of 

Limit,  when  879,  882 

becomes  absolute  if  condition  fulfilled  879 

Stat  runs  from  date,  not  of  promike,  but  of  fulBlment  879 

(X)NDUCT,  when  evidence  as  admission.    (See  Admissions)  655 658 

as  confession  748 

when  it  raises  presumption  of  guilt  114, 118 

of  family,  when  admissible  in  cases  of  pedigree  533 

towards  a  relative,  inadmissible  to  prove  or  disprove  lunacy  471 — 474 

aliter  in  Eccleeiast  Courts  474 

of  persons  in  other  positions,  when  admissible  as  hearsay  472 

of  strangers  towards  a  man  and  woman,  when  evid.  of  marriage  476 

of  witness,  as  connected  with  the  cause,  when  relevant  1162 — 1168 

when  answers  of  witness  respecting  his,  open  to  contradiction  1162 — 1168 

CONDUCT  MONET.    (See  Attendance  of  Witnesses) 

CONFESSION.    (See  Confession  and  Avoidance) 

distinction  between  confessions  of  guilt  and  admissions.    (See  Admissions)    596 

verbal  confessions  of  guilt  to  be  received  with  great  caution  709 

instances  of  fiilse  71 0 

deliberate  and  voluntary,  entitled  to  great  weight,  why  712 

judicial,  what  712 

conclnsive  713 

extra-judicial,  what  713 

when  only  corroborative  evidence  in  treason  714,  787 
whether  sufficient  to  justify  conviction,  without  proof  of  corpus  delicti        714 

whole  must  be  taken  together  71 5 

how,  if  it  implicates  other  persons  by  name  716 

must  be  voluntary  717 

whether  voluntary,  question  forjudge  82,  71 7 
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CJONPESSION  AND*  AVOroANCE— (Om^neci) 

e£fect  of  pleading  in,  as  an  admlBiion.    (See  Admittum$)  669 

CONFIDENTIAL  COMMUNICATIONa    (See  Privileged  OmfMmicatum) 
CONFIRMATION  of  accomplice,  when  and  how  &r  neceeaary  795—799 

of  informers  799 

of  woman  in  case  of  bastardy  798 

of  witness  in  indictment  for  perjarj  789 

coDateral  feu^  when  admissible  to  confirm  witness  815 

by  principal  of  unauthorised  act  of  agent,  eflfoct  of  496,  811,  899 

of  invalid  lease  under  power,  by  accepting  rent  and  signing  a 

memorandum  658, 814 

CONFLICTING  presumptions,  effect  of  116, 117 

judgments  in  rem,  effect  of  1845 

CONFORMITT,  certificates  of,  how  proved  1242 

CONFRONTINQ  WITNESSES,  practice  of  1198 

CONJUGAL  RIGHTS.    (See  ResHtution) 

CONSENT,  when  implied  from  silence.    (See  Admimom)  658—664 

when  presumed,  from  long  acquiescence  186 

onus  of  proving  in  particular  cases  848,  844 

in  case  of  husband's,  can  wife  be  witness  against  him  in  Crim.  Courti         1108 

CONSIDERATION,  for  promise  put  in  issue  by  non-assumpsit  254—258 

what  sufficient  to  support  a  promise  888,  884 

want  or  failure  of,  in  written  instrument,  may  be  proved  by  parol  922 

illegality  o^  must  be  specially  pleaded  265 

must  appear  in  signed  writing  under  §§  4  &  17  of  St  of  Frauds  882 

either  in  express  terms,  or  by  reasonable  intendment  888 

need  not  appear  on  figtce  of  guarantee  882,  889 

for  bill  of  exchange,  presumed  prim&  &cie  148 

for  deed,  conclusively  presumed  in  absence  of  fraud  95,  922 

when  parol  evideuce  admissible  to  show  the  real  922 

when  necessary  to  prove  valuable  145, 146 

CONSISTENCY,  of  testimony  of  different  witnesses,  effect  of  69,  70 

of  testimony,  with  probability,  effect  of  71>  72 

with  circumstances  73 

CONSISTORY  COURT.    (See  Ecdetiastieal  Court) 

registers  of  births,  baptisms,  marriages,  and  burials  of  British  subjects 

abroad,  deposited  in  registry  of  1200 

CONSOLIDATION  ACTS,  inspection  of  documents  under  1218—1220 

proof  of  bylaws,  under  1828, 1826 

of  oertificates  under.    (See  CertiJlccUes)  1811—1818 

CONSPIRACY,  when  indict,  for,  charges  several  overt  acts,  suffic  to  prove  one         229 

CONSPIRATORS,  acts  and  declarations  of  each,  in  furtherance  of  common 

design,  evidence  against  the  others  486 

but  fact  of  conspiracy  most  be  proved  by  independent  evidence  486 

how  ftff  necessary  that  this  fact  should  be  first  established  487 

immaterial  at  what  time  accused  entered  into  the  conspiracy  487 

immaterial  whether  acts  or  declarations  done  or  made  in  presence  or 

absence  of  accused  487,  488 

narratives  or  confessions  by,  of  past  events,  no  evid.  against  the  others    488,  489 
letters  or  papers  found  after  apprehension  of  accused  490 

unpublished  writings  upon  abstract  questions,  how  fu  admissible  490 

two  at  least  must  be  engaged  to  constitute  the  crime  of  conspiracy  1096 

one,  incompetent  witness  for  or  against  his  co-defendants  1096 

CONSTABLE,  credibility  of  testimony  of  68,  78 
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CONTRACT—^  Ocmimued) 

when  inddeiits  annexed  to,  by  usage.     (See  P(xrol  Evidence)  943 — 946 

by  law  merchant  947 

by  common  Uw.  {See  Annexing  IneidenU)  948 — 952 

in  action  on,  effect  of  general  issue  254 — 264,  270—275 

non-assumpsit  in  special  actions  254 — 258,  264 

never  indebted  in  simple  contract  258 — 264 

CONTRADICTION,  of  own  witness,  when  allowable.  .(See  Witnesm)      1151—1158 

of  opponent's  witness,  how  far  allowable  1160 — 1168 

of  husband's  testimony  by  wife,  how  far  allowable  1106 

of  writing  by  parol,  not  allowable  917 

by  evidence  of  usage,  not  allowable  941 

CONTROL  over  docum.,  what  suffic.  to  justify  order  for  inspection  1426, 1487 

CONTROYERST.    {SeeLUmota)  515—522 

CONVERSATION,  evidence  of,  to  be  watched  with  suspicion  77 

when  admissible  as  evid.  of  bodily  or  mental  feelings  477 — 479 

as  part  of  res  gestse.     (See  Bee  getia)  480 — 485 

when  not  evidence  as  relating  to  past  events  485,  488 — 490 

relying  on  part  of,  as  an  admission,  does  not  let  in  whole,  when  601 — 602 

cross-examination  as  to  one  part  of,  does  not  let  in  re-examination  as  to 

distinct  part  1190 

COITTERSION,  presumption  of,  from  demand  and  refusal  161 

in  trover  for,  what  "  not  guilty  "  puts  in  issue  292,  298 

meaning  of  the  term,  as  used  in  new  rules  of  pleading  292 

in  trover  for  converting  writings,  notice  to  produce  unnecessaiy  869,  402 

CONVEYANCE,  when  presumed  182 

when  effected  by  operation  of  law  819—829 

when  fraudulent  within  Act  of  Eliz.  145 

when  invalid,  unless  by  deed.    (See  Dud)  800 — 814 

when  invalid,  unless  by  attested  instrument.    (See  Attesting  Wiinemei) 

to  charitable  uses.    (See  Charity) 

CONVEY ANCERS,  general  practice  o^  judicially  noticed  5,  29 

communications  to,  whether  privileged  751,  755 

CONVICTION,  incompetency  of  witness  on  account  of,  abolished  1084 

witness  may  be  questioned  as  to  his  previous  1162 

if  he  denies  fact,  or  refuses  to  answer,  it  may  be  proved  by  certificate        1162 

not  evidence  in  civil  suit,  when  1855 

proof  and  admiss.  of  certific.  of  previous,  under  Ld.  Brougham's  Act         1299 

for  felony,  on  second  indictment  1299 

for  offences  against  the  coin  1299 

on  indictments  for  rescue,  prison-breach,  or  escape  1800 

for  peijury  1800 

for  bemg  at  large  under  sentence  of  transportation  1801 

for  misdemeanor,  under  14  k  15  Vict,  a  19  1800 

proof  of  identity  of  person  must  be  given  1299 — 1801 

under  mutiny  acts  1802 

record  of,  under  Factories'  and  Print  Works'  Acts,  how  proved  1245 

under  Larceny  Act  of  1849,  how  proved  1245 

under  Petty  Larceny  Act  of  1855  1808 

summary,  construed  with  strictness  141 

Ct  can  intend  nothing  in  fiivour  of,  will  intend  nothing  against  141 

jurisdiction  must  appear  on  face  of  141,1872 — 1875 

when  it  appears,  fiwH»  stated  in  acyudication  cannot  be  disputed  in 

action  against  justice  1835 — 1887 

5f 
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C0VY-^{O(mHnued) 

non-parooh.  r«g.  of  births,  bapt,  marr.,  deaths,  and  burials  in 

custody  of  Regist.-(>eD.  1283 

admissible,  under  regulations,  in  civil  proceedings  1288 

in  crim.  cases,  origs.  must  be  produced  1283 

registers  of  marriages  of  British  subjects  abroad  1284 

of  births,  deaths,  and  marriages  in  Scotl.  1285 

of  irregular  Scotch  marriages  1286 

of  Irish  marriages  kept  in  Register  Office,  Dublin  1286 

letters  patent,  specifications,  &c.,  filed  in  Patent  Offioe  1286 

election  poll-books  deposited  in  Chancery  1286 

documents  kept  by  Registrar  of  Joint  stock  Cos.  1286 

reports  of  inspectors  under  Joint-Stock  Cos.  Act  1286 

copyright-books  kept  at  Stationers'  Hall  1286 

documents  kept  in  office  for  registration  of  designs  1287 

registers  of  British  ships  1287 

declarations  made  under  Merch.  Ship.  Act,  as  to  ownership, 

measurement  and  registry  of  ships  1287 

documents  in  Register  Office  of  seamen  1288 

rules  of  friendly,  building,  and  industrial  societies  1288 

rules  established  in  coal  mines  and  collieries  1288 

memorials  of  banking  co-partnerships  at  Office  of  Inl.  Revenue  1289 

newspaper  declarations,  at  Office  of  Inl.  Revenue  1289 

orders  and  letters  of  Board  of  Trade  as  to  railways  1290 
certain  orders  by  boards  of  guardians  or  district  boards          1291, 1292 

orders,  reports,  &c.,  in  matters  of  Lunacy  1292 

awards,  orders,  kc,  of  Inclosure  Commiss.  1293 

plans  and  books  left  by  Railway  Cos.  with  Clerk  of  Peace  1294 

certain  ecclesiastical  deeds  and  leases  1294 
orders  and  resolut.  of  local  authority  under  Nuisances  Removal 

Act                                                                                           1292, 1293 
documents  of  Boards  of  Health                                                   11, 1293 
of  Board  of  Charity  Commias.  1294 
of  Tithe  Commiss.  1294 
of  Metropolitan  Commiss.  of  Sewers  1 295 
of  Commiss.  of  Welch  Turnpikes  1295 
orders  for  borrowing  money  made  at  meetings  of  certain  Cos.  1295 
registers  kept  imder  Lodging  House  Acts  1295 
books  of  licences  granted  to  drivers,  conductors,  and  water- 
men of  Metropolitan  public  carriages  1295 
duplicates  of  licences  of  stage  carr.  filed  at  Office  of  InL  Rev.  1296 
5.  Sxamined  Copies,  what  are '  1238 
not  necessary  for  witness  to  read  both  copy  and  original  1238 
must  be  accurate  and  complete  1239 
containing  abbreviat.  not  found  in  original,  inadmiss.  1239 
if  orig.  ancient  or  foreign,  party  comparing  must  understand  it  1239 
original  must  be  in  proper  custody  1239 
proof  of  this  1239 
most  usual  mode  of  proving  records  1239 
and  proceedings  of  infer.  Cts.  of  Just.  1239 
admiss.  in  general,  though  other  copies  allowable  by  stat.       1240, 1280 
when  orig.  admiss.  on  production  from  proper  custody  1280 
of  records  and  public  docs,  regarded  almost  as  primary  evid.  459 
when  such  copies  can  be  had,  parol  evidence  inadmissible  459 
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442 

188 

1207 

501 


reguten  o^  kept  at  Stationers'  Hall,  bow  iDspected 

proveable  by  certiBed  copies 
admissibility  and  effect  of 
COPTRIQHT  OF  DESIGNS,  seal  of  Registrar's  office  of,  requires  no  proof 
designs  kept  at  tbe  office  of,  how  inspected 
registrat.  &  docs,  kept  at  the  offioe  of,  how  proved 
proof  k  effect  of  certificates  of  registration  of 
CORN,  not  within  §  4  of  St  of  Frauds 

meaning  of,  in  bill  of  lading  may  be  explained  by  usage 
CORNWALL,  what  deeds  must  be  enrolled  in  offioe  of  Duchy  of 

date  and  fact  of  enrolment,  how  proyed  H 

instruments  registered  in  Offioe  of,  how  proyed 
CORONER,  power  of,  to  bind  oyer  witnesses  by  recognisance 
attendance  of  witnesses  before,  how  enforced 

of  medical  witnesses  before,  how  enforced 
remuneration  to  medical  witnesses  called  before 
deposition  of  witnesses,  how  taken  by.    (See  DepotUiant) 

how  proved 
inadmissible  as  secondary  evidence,^if  witness  can  be  called 
how  inability  to  coll  him  may  arise.     (See  Secondary  Evidence)  i 

said  to  be  admissible,  though  prisoner  not  present 
soundness  of  this  statement  doubted 

examination  of  prisoner  by,  how  taken,  and  proved,  and  effect  of        ' 
inquest  of,  how  far  admissible  on  question  of  sanity 
CORPORATIONS,  what  contracts  by,  must  be  under  seal.     (See  Deed) 

may  be  by  parol 
liable  in  tort  for  acts  of  servants 
may  sue  or  be  sued  for  use  and  occupation,  when 
may  adopt  a  private  seal,  when 
seals  of,  not  judicially  noticed 

except  London 
whether  estopped  by  suing  on  contract  from  objecting  in  cross  action 

that  it  was  not  under  their  seal 
by-laws  of  municipal,  how  proved 
must  attesting  witness  to  deeds  of,  be  called  ? 
do  deeds  of,  80  years  old,  require  proof  f 
COBPORATION  BOOKS,  inspection  o^  by  members 

by  strangers 
of  municipal  corporations,  inspection  of 
entries  in,  of  a  public  nature,  admissible  as  official  documents 

of  a  private  nature,  only  admiss.  where  members  concerned 
entries  in,  seldom  admissible  for  corporation  against  stranger 

when  rendered  admissible  by  Stat, 
of  Ecclesiastical  aggregate, admissible 
COKPUS  DELICTI,  when  it  need  not  be  proved 

whether  any  proof  of,  necessary  in  case  of  confession 
CORRESPONDENCE.    {See  LeUers) 
CORROBORATION.    (^  Number  of  WUnei9es,  AccompUcet) 


667,  668 

1825, 1826 

1471 

96 

1208 

1209 

1217 

1276, 1417 

1418 

1418 

1418 

666 

138 

714 
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COURSE  OF  OFFICE  OR  BUSINESS— (C7(m^ii««d) 

mutt  appear  that  he  had  no  motiye  to  mis-state  578 

that  entry  was  made  m  course  of  duty  577 

that  party  making  it  had  personal  knowledge  of  facts  stated  576 

that  entry  was  made  contemporaneously  with  facts  stated  578 

not  evidence  of  independent  matters  579 

how  hr  corroborative  evidence  necessary  580 

not  necessary  to  show  that  better  evidence  is  tmattainable  581 

rule  applies  to  oral  statements  581,  5H2 
entries  made  by  party  in  his  own  shop-book,  admiss.  in  America,  when       582 

in  English  Courts  of  Equity,  wht^n  584,  585 

so  by  the  Roman,  French,  and  Scotch  law  585,  586 

this  role  beneficial  586 

is  not  recognised  at  common  law  588 

COITRT.    (See  Judge) 

COURT  OF  ARCHES.    (See  EccUtiastical  Courts) 
COURT  OF  BANKRUPTCY.     (See  Bankruptcy) 

COURT  OF  BANKRUPTCY  AND  INSOLVENCY  IN  IRELAND.  (See 

Bankrv^ptcy  and  Insolvency,  Court  of,  in  Ireland) 

COURTS  BARON,  judgments  in,  how  proved  1257, 1260 
COURT  FOR  DIVORCE  AND  MATRIMONIAL  CAUSES.    (See  IHvoroe 

and  Matrimonial  Oautet) 
COURTS  OF  EQUITY.    (See  Oanccry) 
COURTS  OF  LAW.     (See  Inferior  Courts) 

■apeiior,  judges  of,  and  proceedings  in,  judicially  noticed  26 — 28 

seals  of,  judicially  noticed  9 

signature  of  judges  of,  when  judicially  noticed  14,  20 

jurisdiction  of,  when  presumed  98 

writs  of,  presumed  to  be  duly  issued  98 

rules  of,  proveable  by  office  copies  1285 

witnesses,  parties,  counsel,  and  attorneys  attending,  free  from 

arrest    (See  Arrt$t)  1068—1078 
witnesses  how  made  to  attend.  (See  A  ttendance  of  Witnesses)  987 — 1029 

records  of,  twenty  years  old,  in  custody  of  Master  of  Rolls  1198 

inspection,  proof,  admissibility,  and  effect  of  records  ofl  (See 

Public  Records  and  Documents) 

may    enforce    discovery   by   interrogatories,   when  (See 

Parties)  445—451 

COURTS-MARTIAL,  enforcing  attendance  of  witnesses  before  1041 

witnesses,  &c.,  attending  before,  privileged  from  arrest  1072 

certificates  of  previous  conviction,  proof  and  effect  of  1802 

are  sentences  of,  judgments  in  rem  1  1848 
eOURTS  OF  PROBATE.    (See  Probate,  CouH  of) 

COURT  ROLLS,  inspection  of,  who  entitled  to,  and  how  obtained  1207 

regarded  as  public  documents  1 275 

proveable  by  examined  or  certified  copies  1281 

admissibility  of,  as  hearsay  511 

in  other  cases  1412 

COURT  OF  VICE-WARDEN  OF  STANNARIES.     (See  Stannaries) 

COVENANT,  effect  of  pleading  non  est  &ctum  277 

breach  of,  when  waived,  by  suing  or  distraining  for,  or  accepting,  rent        657 

by  having  misled  opponent  697 

when  not  waived  by  passive  acquiescence  658,  659 

cannot  ba  discharged  by  parol  925 
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CUBA.TOR  BONIS  of  Scotch  lunatic  may  sue  here  for  debts  due  to  estate  1888 

COSTODT  of  privy  or  agent  is  custody  of  party  or  principal  894, 1426, 1487 

what  is  proper,  of  instrument  885 — 889,  548 — 546 

question  for  judge  88 

places  of  proper,  of  lost  instruments  must  be  searched  885 — 889 

ancient  documents  must  come  from  proper  542,  548 

of  docum.,  when  it  must  be  proved  by  extrinsic  eyid.  546 

what  sufficient  to  justify  ordor  for  inspection  1426, 1428, 1487 

mutilated  documents,  when  admissible,  if  coming  from  proper  1462 

of  Master  of  Rolls,  what  documents  are  in  1198 

in  what  repositories  they  are  kept  1197, 1198 

attendance  of  person  in,  as  witness,  enforced  by  hab.  corpus  1025 — 1029 

by  warrant  or  order  of  judge  when      1029 

how  enforced  in  Ireland  1029, 1080 

illegal,  confession  made  during,  whether  admissible  727 

CUSTOMS,  when  proyeable  by  hearsay  502,  508 

when  judicially  noticed  5 — 8,26 — 28 

reasonableness  of,  question  for  judge  48 

of  one  manor  inadmissible  evid.  of  customs  in  another  804 

except  after  proof  of  sufficient  connexion  804 

when  verdicts  and  judgments  inter  alios  admissible  to  prove  1848 

of  country,  meaning  of,  with  reference  to  good  husbandry  954 

evidence  of,  how  far  admissible  to  explain  lease  958 

CUSTOM-HOUSE,  books,  inspection  of  *  1212 

proveable  by  examined  or  certified  copies  1281 

condenmation  of  property  by  Commiss.  of,  judgment  in  rem  1842 

orders  emanating  from  Commiss.  of^  must  be  signed  by  two  Commiss.  898 

CUSTOMS'  ACTS,  proceedings  for  penalties  under,  may  be  amended  194 

offenders  against,  must  be  indicted  or  sued  within  three  years  86 

not  competent  witnesses  1098 

CUTTING,  proof  of,  will  not  support  indictment  for  stabbing  244 

CTPHEB,  writing  in,  parol  evidence  admissible  to  explain  987 

DABCAGES,  when  character  admissible  to  affect.    (See  Characi€r)  827—881 

plaintiff  seeking  substantial  unliquidated,  must  begii^  847 

meaning  and  extent  of  this  rule  847,  848 

admitted  by  payment  into  court  only  to  extent  of  sum  paid  in  688,  685 
deft,  allowed  to  reduce,  by  showing  breach  of  warranty  or  contract 

in  suit  for  goods  sold  with  warranty,  or  work  done  by  contract  1359 

laid  in  declaration,  can  they  be  increased  1  207 

if  special  damage  laid,  how  far  necessary  to  prove  281 

DANIEL  detected  perjury  of  judges  by  examining  them  apart  1180 

DATE,  presumption  that  instruments  were  executed  on  day  of  158 

exceptions  to  this  rule  154 

1.  when  to  prove  petitioning  creditor  s  debt,  assignees  put  in  writing 

signed  by  bankrupt,  dated  before  bankruptcy  154 

2.  when  in  petition  for  dam.  on  ground  of  adultery,  letters  are  put 

in  to  prove  terms  on  which  husband  and  wife  lived  154,  480 
8.  when  indorsement  of  part  payment  by  deceased  obligee  of  bond 

is  put  in  by  his  representatives  to  bar  St.  of  Limit.  154,  569 — 578 

deeds  of  even,  presumed  executed  in  order  supporting  intent  148 

of  bill,  no  proof  of  acceptance  at  that  time  155 

will  without,  when  presumed  made  149 

evidence  respecting,  liable  to  error  77 
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DECEPTION.    (See  Fraud) 
DECLARATIONS,  admissible  :— 

1.  in  matters  of  public  and  general  interest.     (See  Public  and 
OenercU  Interett,  Lis  Mota) 

2.  of  pedigree.     (See  Pedigree^  Lis  Mota) 

8.  of  ancient  possession.    (See  Ancient  PoeaesHon) 
4.  against  interest.     (See  InUrtat) 
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498—522 
623—641 
542—649 
660—678 


6.  in  course  of  office  or  business.     (See  Course  of  Office  or  Butimeta)    574 — 586 


6.  dying  declarations.     (See  Dying  Declarations) 

7.  as  forming  part  of  the  res  gestse.    (See  Hearsay,  Res  Qesta) 
of  intention,  generally  inadmissible  to  explain  writings 
except  1.  when  will  impeached  on  ground  of  fraud  or  foi^ry 

2.  when  description  alike  applicable  to  two  subjeota 
8.  to  rebut  an  equity.    (See  Rebutting  an  Eqmty) 
when  admissible,  it  matters  not  when  and  how  made 
of  insolvency,  how  proved  in  England 

in  Ireland 
DECREE.    (See  Public  Records  and  Documents,  Chancery) 

when  evidence  in  nature  of  reputation 
DEDICATION  to  public  of  highway,  what  constitutes 

tvhen  presumed 
DEED,  when  must  be  attested.     (See  Attesting  Witness) 
presumed  executed  on  good  consideration 
parol  evidence,  when  admissible  to  show  real  consideration  of 
when  equity  presumes  against  deeds  of  gift 
e.  g.  if  fiduciary  relation  subsists  between  the  parties 
presumed  executed  on  day  of  date 

deeds  of  even  date,  presumed  executed  in  order  supporting  intent 
executed  by  debtor,  when  presumed  fraudulent 
executed  by  trader,  when  presumed  fraudulent 
cannot  be  executed  by  infant 

except  marriage  settlements,  when 
enrolment  of,  when  necessary 
when  allowable 
when  presumed 
how  proved.    (See  Enrolment) 


687—594 

480—486 

904 

921 

967—969 

982 

969,  970 

1242 

1242 

612—616 
182 
182 

96,  922 

922 

146 

146 

168 

148 

146 

92 

112 

112 

908—918 

918 

148 

1816—1822 

contents  of,  when  proveable  by  copy  of  enrolment.  (See  Bnrolmeni) 
registration  of,  in  Ireland,  proof  and  effect  of  1820 

due  execution  and  delivery  of,  when  presumed  144 

what  a  sufficient  sealing  of  144 

need  not  be  signed  imder  St.  of  Frauds  816,  817,  881 

thirty  years  old  requires  no  proof  96, 1467 

whether  this  rule  applies  to  deeds  of  corporations  96 

estoppels  by.-    (See  Estoppels)  100—107 

waiver  or  release  of,  can  only  be  effected  by  deed  926 

admissions  in,  how  far  binding  706,  706 

receipts  indorsed  on,  effect  of  706 

recitals  in,  when  evidence  of  reputation  610 

recitals  of  formal  matters  in,  when  liable  to  contradiction  by  parol  981 

recited  date  of,  when  liable  to  contradiction  by  parol  981 

recitals  in  fam.  deeds  and  marr.  settlemts.,  when  evid.  in  matters  of  pedigree  686 
alterations  in,  presumed  made  before  execution  161, 162, 1446, 1446 

material  alterations  in,  after  execution,  when  &tal.    (See  Alteration)  1446 

blanks  in,  may  be  filled  up  after  execution,  when  1469 
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in  writing  not  proyeable  by  parol 
DEMONSTRATION  unattainable  in  judicial  investigation 
DEMURREB,  what  it  admits,  at  law 

in  Chancery 
party  may  plead  and  demur  to  same  pleading,  when 
DO  amendment  allowable,  if  grounds  for 
when  available  in  Chan,  to  raise  defence  of  St.  of  Frauds 

of  St  of  limitons* 
DENIAL  at  trader's  house  of  his  being  at  home,  original  evidence 
DENHAN'S  ACT,  its  provisions 
DEPOSIT,  place  ot    (See  Custody) 

DEPOSITIONS  in  former  suit,  when  admissible  as  secondary 
evidence.    (See  Secondary  Evidence) 
in  same  suit,  when  subetituted  for  vivft  voce  testimony. 

(See  Secondary  Evidence) 
when  evid.  against  deponent  in  crim.  trial  as  a  sworn  confession 
when  evidence,  though  informally  taken,  as  admissions 

or  to  contradict  or  impeach  witness 
when  admissible,  against  strangers  as  reputation 


PAQB 

1 

669 

681, 1401 

681 

200,  209 

278 

274 

475 

1082—1085 

888,  889,  548  -546 

410—420, 1402 


482—454. 1402 

742—744 

598, 1402 

1402 

511, 1402 


foreign  &  coL,  when  admiss.  in  case  of  prisoner  escap.  into  this  country 

generally  open  to  what  objections 

answers  to  leading  questions  will  be  suppressed 

so,  statements  as  to  contents  of  documents  not  produced 

must  be  taken  in  relation  to  our  rules  of  law 

when  parol  evid.  of  statement  of  witness  is  excluded  by 

is  not  excluded  by 
when  memory  of  witness  may  be  refreshed  by 
when  witness  may  be  contradicted  by,  in  civil  causes 

in  criminal  cases 
taken  before  Jutticet  on  charge  of  felony  or  misdemeanor : — 
enactment  respecting 

doubts  arising  on  enactment 
statutable  form  of 
mode  of  taking 

accused  must  be  charged  with  indictable  ofifence 
witness  must  be  sworn  in  presence  of  accused 

examined  in  like  presence 
opportunity  for  cross-examination 
whole  reduced  to  writing,  not  merely  what  is  material 
taken  down  in  first  person  in  words  of  witness 
read  over  to  witness  and  signed  by  him 
signed  by  Justice 
transmitted  to  Court 
if  witness  be  a  child  or  of  weak  intellect^  questions  and  answers 

should  be  taken  down 
how  if  taken  in  absence  of  accused  and  read  over  in  his  presence 
how  if  witness  too  ill  to  have  examination  completed 
how  they  should  be  entitled 
one  caption  sufficient 
mode  of  proving 

handwriting  of  Justice  need  not  be  proved 
of  disproving 
admissibility  of 


1250 

455 

455 

456 

441,  456 

862,  459 

874 

1187 

1168—1170 

1171,  1172 

420—428 

420 

421—424 

420 

424—427 

424 

424 

424 

424 

424,  425 
425 
425 

425,  427 
425 

425,  426 
426 
426 
426 
426 
423,  427, 1264 
427 
424 
421 
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DEPOSITIONS— (Cow^muecO 

if  witness  dead  or  too  ill  to  travel  421 

suffering  under  temporary  indisposition  423 

what  proof  of  sickness  necessary  427, 42S 

permanently  insane  422 

kept  out  of  the  way  422 

may  have  been  taken  on  a  charge  technically  different  411, 412, 428 

prisoners  are  entitled  to  inspect  at  trial  1203 

may  demand  copies  of,  on  payment  of  small  sum  1203 

when  this  demand  must  be  made  1203 

is  convict  entitled  to  copy  of,  in  order  to  assign  perjury  ?  1204 

rules  as  to  cross-examining  witnesses  respecting  1171 

taken  before  Conmer — mode  of  taking  423—430 

so  much  evidence  as  is  material  must  be  taken  down  428 

must  be  certified  and  subscribed  by  coroner  423 

narrative  may  be  drawn  in  third  person  429 

witness  not  required  to  sign  42d 

how  proved  429 

said  to  be  admissible,  though  prisoner  absent  429 

this  doctrine  doubted  430 

taken  in  Bankruptcy,  how  proved  480, 1266 

admissibility  and  effect  of  430, 1S99 

as  a  confession  in  criminal  proceedings  748 

taken  by  receivers  of  wreck  and  justices  with  respect  to  ships  in  distress   430 

admissibility  of  430 

taken  in  Ireland  on  criminal  charge,  effect  of,  if  witness  murdered, 

maimed,  or  secreted  431 

taken  under  Mutmy  Acts  relative  to  settlement  of  soldier  or  marine  431 

taken  in  India  in  cases  of  misdemeanor  committed  there  482-'434 

how  proved  1251 

in  civil  actions,  the  causes  of  which  have  arisen  there  484 

taken  in  the  Colonies  in  cases  of  misdemeanor  against  slave  trade  485 

how  proved  1251 

of  misdemeanors  by  officers  abroad  in  public  service  484, 435 

taken  under  1  Will.  4,  o.  22,  s.  1  485, 486 

s.  4  487 

commission  may  be  granted  under  this  section,  when  487 

in  an  issue  out  of  Chancery  487 

not  in  an  indictment  487 

or  a  criminal  information  487 

or  an  information  in  Exchequer  488 

or  an  action  at  suit  of  Crown  483 

not  in  an  enemy's  country  pending  hostilities  438 

order  will  not  be  made  till  after  issue  joined  488 

except  in  very  special  case  488 

may  be  made  prospectively  with  reference  to  new  trial  488 

must  specify  place  and  time,  if  foreign  commission  488 

need  not  name  witnesses  or  commiss.  488 

on  what  affidavit  motion  must  be  founded  489 

commission  need  not  be  tested  in  term  time  489 

commiss.  may  be  ordered  to  exam,  parties  to  record  if  resident  abitNid    440 

but  motion  for  this  purpose  not  lightly  entertained  440 

commiss.  need  not  be  sworn  441 

witneeses  may  be  examined  on  interrogatories  or  vivA  voce  441 
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eyid.  must  be  substantially  taken  in  acoordanoe  with  English  law  441 
oommiBa.  must  substantially  follow  their  instructions  441,  442 

mode  of  taking  down  evidence  when  interpreter  employed  442 

original  documents  must  be  transmitted  home  442 

how  proved  443, 1264 

when  admissible  442,  448 

1.  if  opposite  party  consents  448 

2.  if  deponent  dead  448 
8.  if  out  of  jurisdiction  448 
4.  if  unable  to  attend  trial  firom  permanent  sickness  or  infirmity          448 

evidence  on  these  points  addressed  to  judge  448 

can  affidavits  be  substituted  for  viv&  voce  testimony  t  448 

commissions  to  take,  may  be  granted  by  Court  of  Probate  444 

by  Ct.  for  Div.  and  Mat.  Causes  444 

power  of  Exch.  to  order  exam,  of  witnesses  before  officer  in  revenue  causes  445 

power  of  courts  of  law  to  enforce  discovery.     (See  Parties)  445—452 

to  order  examination  of  parties  before  trial    (See  Partie$)       445 — 452 

taken  under  any  order,  rule,  or  writ  of  commission,  must  be  returned 

to,  and  filed  in,  office  of  master  452 

how,  if  transmitted  home  through  the  Post-office  1268 

taken  in  suit  to  perpetuate  testimony  452 — 454 

in  aid  of  suits  in  foreign  courts  457 

taken  under  Merch.  Shipp.  Act  abroad,  how  proved,  and  when  admiss.       1251 

taken  imder  special  commissions,  how  proved  1268 

taken  in  Chancery,  how  proved  1261 — 1268 

if  ancient  1267 

DEPRIVATION,  sentence  of,  conclusive  on  strangers  as  a  judgment  in  rem         1842 
DERELICTION,  presumption  against,  as  between  owners  and  salvors  181 

DESCENT.    (See  Pedigree) 

DESCRIPTION,  matter  of  essential,  must  be  proved  as  laid.  {See  Variance)   244—251 
by  way  of  exception  or  limitation  material  980 

fiJsa  demonstratio  non  nocet  976 — 979 

applicable  to  two  subjects,  lets  in  parol  and  declarations  of  intention  967 

in  deed,  party  not  estopped  from  disputing  108 

DESIGNS,  seal  of  Registrar's  office  of,  requires  no  proof  12 

documents  in  registrar's  office  o^  how  inspected  1221 

how  proved  1287 

proof  and  admissibility  of  certificates  of  registration  of  1307, 1808 

DESTRUCTION,  of  evidence.    (See  l^liation) 

of  instrument,  what  proof  of,  sufficient  to  let  in  secondary  evid.         884 — 890 

admission  of,  by  adversary,  waiver  of  notioe  404 

when  plaintiff  can  recover  on  destroyed  bill  891,  892 

when  probate  will  be  granted  of  destroyed  will  391 

of  will,  what  sufficient  to  revoke  it  870—875 

DBTTKUE,  effect  of  pleading  non  detinet,  or  not  possessed  281 

pleadings  in  detinue  and  trover  contrasted  298 

within  what  time  action  of,  must  be  brought  82 

money  cannot  be  paid  into  Court  in  action  of  682 

DSTIATION,  must  be  specially  pleaded  265 

warranty  against,  implied  in  marine  policy  947 

DSVIBE.    (See  WUl,  Parol  Evidence) 

may  be  proved  by  probate,  when  1404 — 1406 

DEVISEE,  when  presumed  entitled  to  emblementa  153 
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1.  as  to  eiisteDce  and  contents  of  docs.  {See  Private  WriHnfft)  1428 — 1434 

2.  as  to  fiusts  known  to  opponent.  {See  ParUu,  InterrogeUoriea)  445 — 152 
DISCREDIT,  how  far  party  may,  his  own  witness.  (See  Witneuet)  1151, 1152 
DISCREPANCIES  in  evidence,  effect  of  69,  70 
DISCRETION  OF  JUDGE,  in  allow,  amendm.  should  be  liberally  exercised  196,  219 

when  controllable  by  court  212 

in  refusing  amendments,  decision  of  judge  final  212 

in  deciding  on  right  to  begin,  how  far  controllable  by  court  351,  352 

as  to  recalling  witnesses  1192 

as  to  confronting  witnesses  1198 

as  to  examining  young  children  1118 

in  reg^ating  the  mode  of  examining  witnesses  1128 

DISGRACE,  how  far  witness  bound  to  answer  questions  tending  to  his     1179 — 1181 
DISHONOUR.    (See  BiU  of  Exchange) 
DISMISSAL.     (See  Dikharge) 

of  summons  at  chambers,  effect  of  1402 

of  application  at  petty  sessions,  effect  of  1377, 1403 

of  bill  in  equity  without  hearing  evidence,  effect  of  1875 

of  suit  in  Ecclesiastical  Court,  effect  of  1379 

DISPARAGEMENT  of  own  title  by  person  in  possession,  adminible  562 — 565 

DISPUTABLE  PRESUMPTIONS.    (See  Prtw,mpH(mi) 

DISSENT£RS,  registers  of,  what  in  custody  of  R^istrar-General  1216 

how  inspected  1217 

when  admissible.    (See  N<m-pa/roekial,  BegiiUn)  1273 

inscriptions  in  burial-ground  of,  admissible  in  pedigree  cases  537 

number  of  meeting-houses  of,  as  registered    .  1306 

effect  of  certifi.  of  registration  of  meeting  houses  of  1806 

DISSOLUTION  of  partnership  proved  by  notice  in  Gazette  or  newspaper  1831 

inference  must  be  raised  aliundd  that  party  has  read  the  notice  1832 

how  this  may  be  done  1832 

of  Parliament  does  not  justify  arrest  of  member,  when  44 

of  marriage.    (See  Dvvoree) 
DISTRESS,  warrant  o^  to  enforce  payment  of  rate,  when  action  lies  against 

justice  for  granting  1837 

putting  in,  for  rent,  when  waiver  of  forfeiture  657 

when  mortgagor  may  put  hi,  as  bailiff  of  mortgagee  161 

DISTRIBUTIVE  ISSUES,  power  of  finding  282 

instances  of  282  —236 

DITCH,  presumption  as  to  ownership  of  124 

DIVINE.    (SeePorwn) 

DIVISIBILITT,  of  issues.    (See  Distributive  lesuet) 

of  demands  by  plaintiffi  1862—1364 

of  cause  of  action  in  Coimty  Court  1 368 

DIVORCE,  does  not  make  communica.  between  husband  and  wife  less  privileged  750 

presumption  of  bastardy  arising  from  113 

on  bill  for,  how  ftir  wife's  letters  were  admissible  627 

in  suit  for,  by  reason  of  adultery,  how  far  wife's  confession  admis#     626 — 628 

are  parties  to  record  admissible  witnesses  1  1091 — 1 095 

in  suit  for,  by  reason  of  cruelty,  or  desertion,  parties  competent  witnesses  1098 

sentence  o^  is  a  judgment  in  rem  1342 

as  such,  conclusive  of  fact  adjudicated,  as  against  strangers    1348 

is  it  admissible  in  a  criminal  prosecution  1  1346 

foreign  sentence  of,  its  effect  1381, 1882, 1387, 1888 

5  0 
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DUTIES.    (See  Functtom  of  Judge  and  J  wry) 

inst&nceB  of  amendment,  where  duties  misdeaoribed  on  record  204 206 

DWELLINQ-HOUSE,  on  indiotm.  for  stealing  in,  maliciously  firing,  riotously 

demolish.,  or  house-breaking,  place  must  be  proved  as  laid  238 
on  indictment  for  stealing  in,  prisoner  may  be  convicted  of  laroeny  229 
aoqmttal  for  stealing  in,  bar  to  indictment  for  larceny  1367 
is  an  acquittal  for  larceny  a  bar  to  indictment  for  stealing  in  f  1367 
DYING  DECLARATIONS,  why  admissible  687 
only  admissible  where  death  of  declarant  subject  of  charge,  and  cir- 
cumstances of  death  subject  of  declaration  588 
why  limited  to  cases  of  homicide  589 
Inadmiflrible,  where  declarant,  if  living,  would  have  been  incompetent 

from  infidelity,  imbecility,  or  tender  age  590 

of  felo-de-se  admissible  against  accomplice  590 

of  wife  admissible  against  husband  charged  with  murdering  her  590 
declarant  must  have  been  in  actual  danger  of  death  and  aware  of  his 

danger,  and  death  must  have  ensued  590 

the  existence  of  these  facts  must  be  decided  on  by  judge  32 

Scotch  law  592 

declaration  must  relate  facts,  and  not  opinions,  and  be  relevant  to  issue       592 

must  be  completed  598 

if  taken  in  writing,  must  writing  be  produced  1  593 

need  not  be  taken  in  writing  593 

may  be  in  answer  to  leading  questions  592 

if  informal  as  a  deposition,  still  admiadble  593,  594 

admissible  for  accused,  as  well  as  for  prosecutor  593 

value  of  594 

EARNEST,  to  bind  a  bargain,  when  sufficient  under  St.  of  Frauds  832 

EASEMENT,  must  be  created  and  assigned  by  deed  800 

how  far  $  4  of  St.  of  Frauds  applies  to  847 

admission  o^  by  tenant  not  binding  on  landlord  565 

presumption  as  to  right  of  support  from  adjoining  land  125 

house  125 

subjacent  soil  125 

lower  story  125 

EAST  INDIA  COBiPANY,  deposit  and  transfer  books  o^  how  inspected  1211 

how  proved  1281 

admissible  as  public  docs.  1275 

articles  of  war  of,  judicially  noticed  4 

books  kept  by,  of  baptisms,  marriages,  and  burials  in  India  1199 

admissible  as  public  documents  1275 

how  proved  1282 

list  of  passengers  to  India  kept  by,  admissible  as  public  documents  1275 

correspondence  between,  and  Board  of  Control,  privileged  from  disclosure  781 

ECCLESIASTICAL  CENSURE,  witness  not  bound  to  answer  questions 

tending  to  subject  him  to  II74 

ECCLESIASTICAL  COURTS  now  shorn  of  much  of  their  jurisdiction  795 

number  of  witnesses  required  in  795 

attendance  of  witnesses  before,  how  enforced  1040 

seal  of  Prerog.  Court  of  Canterbury,  judicially  noticed  9 

proof  of  judicial  proceedings  of  1239 

in  proving  judgment  of,  what  preliminaries  must  be  put  in  1260 

when  judgment  of,  proveable  by  putting  in  minute  book  1257 

5o2 
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ENROLMENT— (CbiUMMted) 

under  Mortmain  Act  908 

bai^^ains  and  sales,  when  909 

warrants  of  attorney  and  cognovits,  when  909 

judge's  order  to  sign  judgment,  when  909 

bills  of  sale  of  personal  chattels,  when  909 

deeds  relating  to  crown  reyenues  910 
assurances  under  Act  for  abolishing  fines  and  recoveries,  when       910 

life  annuities  before  1854,  and  since  911,  912 

contracts  between  attorneys  and  their  articled  clerks  912 

of  documents,  when  allowable : —  913 

registrations  in  Torkahire  and  Middlesex  918 

deeds  relating  to  Charities  918 

awards  under  Inclosure  Acts  918 

of  document,  does  it  dispense  with  calling  attesting  witnesses  1  1471, 1472 

.  of  annuity  deed  will  be  presumed,  when  148 

want  o^  in  case  of  annuity,  cannot  be  set  up  by  grantee  695 

of  conveyance  for  charitable  uses,  no  presumption  in  favour  of  144 

of  deeds,  &c.,  proof  of :—  1815 — 1822 

1.  by  producing  instru.  with  indorse,  of,  signed  by  registrar  1815 
rule  applied  to  bargains  and  sales  enrolled  under  27  Hen.  8,  a  16  1316 

to  leases  within  Duchy  of  Lancaster  1316 

to  indentures  under  Mortmain  Act  1816 

to  instrum.  enrolled  in  Duch.  of  Cornwall  and  Lancaster  1816 

in  Petty  Bag  Office  1816 

in  Chan.  Enrolment  Office  1816 

to  deeds  as  to  Crown  lands,  enrolled  in  Land  Revenue  Office  1817 

to  deeds  and  wills  regirtered  in  Yorkshire  or  Middlesex  1818 

2.  by  office  copies,  when  1818 
rule  applied  to  doca.  enrolled  in  Chan.  Enrolment  Office  1819 

in  Duchies  of  Cornwall  and  Lancaster  1819 

in  office  of  Charity  Commisa.  918,  1818 

to  instruments  registered  in  Dublin  1820 

to  bargains  and  sales  in  Yorkshire,  perhaps  1821 

8.  by  examined  copies,  when  877,  1822 

4k  by  office  copies  examined,  when  1822 

5.  by  office  copies  attested,  when  1322, 1464 

copies  generally  inadmiss.  as  primary  evid.  to  prove  contents  of  deeds         877 

gen.  admiss.  as  secon.  evid.,  only  against  party  register,  and  his  privies  877 

exceptions  to  these  rules  877, 1 81 9—1 822 

of  leases  granted  by  Crown  admiss.  as  primary  evid.  of  their  contents         878 

Office  in  Chancery,  seal  of,  judicially  noticed  9 

ENTRIES,  when  may  be  used  to  refresh  memory.     (See  Memory)  1188—1141 

of  births,  deaths,  and  marriages  in  books  by  relatives,  evidence  in 

matters  of  pedigree  584 

in  account  books,  against  interest,  admissible  when  party  who  made 

them  is  dead.    (See  Intenat)  550—562 

in  books  of  deceased  parsons,  when  admissible  for  successors  565 

made  in  course  of  office  or  business,  when  admissible.    (See  Cowte  of 

Ofice  or  Bwiness)  574—581 

made  by  party  himself  in  his  own  shop-books,  admissible  in  America  582 

BO  by  civil  law,  and  by  Laws  of  France  and  Scotland  585,  586 

so  in  taking  accounts  in  Chancery,  when  584 

not  admissible  at  common  law  588 
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ESTOPPEL— (am<i»M€«0 

whai  constitates  a  leitmg  into  powession 

ETJNDO,  morando,  et  redeando.     (See  Arrett) 

EVICTION,  by  title  paramount,  tenant  may  show 

EVIDENCE,  definition 

not  vusoeptible  of  demonstration 
competent  or  admissible,  what 
satisfactory  or  sufficient,  what 
admissibility  of,  question  for  judge 
effect  of,  question  for  jury 
presumptiye.     (See  Praumptions) 
general  rules  governing  production  of 
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110 
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79—186 

187 


must  correspond  with  allegations,  but  sufficient  if  substance  of  issue 

proved.    (See  Variance^  Amendment)  187 

must  be  confined  to  points  in  issue.    (See  laue.  General  Itme)  252 

of  collateral  facts,  how  &r  admiss.  (See  Collateral  Facte)    801—811,  815—828 

of  character  of  party,  when  admiss.    (See  Character)  828 — 832 
of  witness,  when  admiss.  (See  Character)      832, 1186—1189, 1191 

on  whom  the  burthen  of  proof  lies.    (See  Onut  Proband*)  833^ — 854 

best,  always  required.    (See  Best  Evidence)  855—383 

secondary,  when  admissible.    (See  Secondary  Evidenee)  884 — 460 

addressed  to  senses,  most  satisfiictory.     (See  Intpection  hy  Jury)  461 — 467 

hearsay,  generally  inadmissible.    (See  Jffear$ay)  468 — 497 
except :  1.  in  matters  of  public  and  general  interest.     (See  PMie 

and  Qeneral  Interest^  LU  Mota)  498 — 522 

2.  of  pedigree.    (See  Pedigree^  LU  Mota)  528—541 

8.  of  ancient  possession.    (See  Ancient  Poeteetion)  542 — 549 

4.  declarations  against  interest.    (See  Interett)  550 — 578 

5.  in  course  of  office.    (See  Oowr$e  of  Office  or  Bneinest)  574 — 586 

6.  dying  declarations.  (See  Dying  DedartUions)  587 — 594 
admissions,  when  evidence.  {See  Admigeiont)  505 — 708 
confessions,  when  evidence.  (See  Confeseiom)  709 — 748 
what  excluded  on  grounds  of  public  policy.  (See  Privileged  Commu,)  749 — 784 
when  more  than  one  witness  necessary.  (See  Number  of  Wiinea$es)  785 — 799 
what  transactions  must  be  evidenced  by  deed.     (See  Deed)  800 — 814 

by  writing  signed  under  St.  of  Frauds.  (See  St,  of  Frauds)  815 — 860 
by  writing  signed  imder  Ld.  Tenterden's  Act    (See  Ld, 

Tenterden*$  Act)  878—890 

by  writings,  under  other  Acts.  (See  Writingt)  890 — 897 
what  instruments  must  be  attested  by  witnesses.    (See  Attesting 

Witnesses,  Wills,  Warrant  of  Attorney)  857,  861,  900—908, 1464 


must  be  enrolled 
may  be  enrolled 
parol,  inadmisrible  to  vary  writings.    (See  Pat^  Evidence) 
admissible  to  explain  writings.    (See  Parol  Evidence) 
enforcing  attendance  of  witnesses.    (See  Attendance  of  Witnesses) 
witnesses  protected  from  arrest    (See  Arrest) 
competency  of  witnesses.    (See  Competency) 
examination  of  witnesses.    (See  Witnesses) 

inspection,  proof,  admissibility,  and  effect  of  public  records  and 
document&    (See  Public  Records  and  Documents) 

of  private  writings.     (See  Private  Writings) 
proof  of  handwriting.    (See  Handwriting) 
practical  rules  as  to  time  and  mode  of  objecting  to : — 


908-913 

913 

917—986 

987—986 

987—1068 

1068—1078 

1079—1127 

1128—1198 

n94_142l 

1422—1492 

1478—1491 

1492 
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EXECUTIVE,  acts  of,  how  preyed  1227 

EXECUTOR.    {See  Probate) 

character  of,  must  be  specially  denied  254 

title  of,  ho«r  proved  881, 1269 

entitled  by  foreign  probate,  cannot  sue  in  this  country  1889 

in  action  by  or  against,  on  bill  or  note,  when  non-aaaump.  may  be  pleaded    275 

part  paym.  by  one,  doee  not  take  debt  out  of  St  of  Limit,  as  to  others  498,  612 

nor  does  written  acknowledgment  by  one  498,  610,  611 

how  judgment  to  be  given  and  costs  allowed  in  such  case  611 

assent  of,  to  legacy,  question  for  jury  50 

forfeits  legacy,  if  he  decUnes  office,  when  158 

when  presumed  entitled  to  emblements  158 

judgment  against  testator,  binding  upon  1852 

admission  of  testator  evidence  against  642 

declarations  by,  inadmissible  against  special  administrator  642 

admissions  and  promises  by  one,  how  £w  evidence  against  others  614,  615 

admission  by,  before  he  became  executor,  whether  evidence  against  him      618 

of  attorney,  must  deliver  signed  bill  a  month  before  bringing  action  271 

is  privileged  from  producing  dientfs  papers  760 

exhibition  of  inventory  by,  how  &r  evidence  of  assets  707 

probate  stamp,  how  far  evidence  of  assets  707 

proof  of  waste  of  assets  by,  what  sufficient  669 

admits  assets  by  suffering  judgment  by  de&ult  669 

promise  by,  to  pay  out  of  own  estate,  must  be  by  signed  writing  881 

consideration  must  appear  expressly  or  impliedly  in  the  writing  882 

intermeddling  with  goods  of  deceased,  estops  denial  of  being  704 

when  trustee  of  residue  for  next  of  kin  984 

EXECUTORY,  difference  between,  and  executed  contracts     801,  806—808,  844,  852 

EXEMPLIFICATION,  under  Great  Seal,  what,  and  how  obtained  1288 

when  record  must  be  proved  by  1282,  1238 

proved  by  mere  production  1288 

itself  a  record  1238 

under  seal  of  particular  court,  what  and  how  proved  1282, 1238 

when  record  may  be  proved  by  1288 

of  higher  credit  than  examined  copy  1288 

granted  by  Court  of  Probate,  when  882 

EXPENSES  OF  WITNESS.    (See  Attendance  of  WUnesaes) 

EXPERIENCE,  evidence  rests  on  fiidth  of  testimony,  sanctioned  by  64 

statements  apparently  contrary  to,  not  always  false  72 

EXPERTS,  competent  knowledge  of,  question  for  judge  58 

testimony  of,  deserves  little  credit  69,  78,  585, 1491 

collateral  &ots,  when  admissible  to  illustrate  opinions  of  816 

may  refresh  memory  by  referring  to  professional  treatiMS  1148, 1150 

e.  g.  physician  may  refer  to  medical  books  1148 

foreign  lawyer  called  to  prove  foreign  law  may  refer  to  text* 

books,  codes,  statutes,  &c.  1150 

may  speak  to  belief  or  opinion  1144 

examples  1144, 1145 

cannot  state  their  views  on  matters  of  moral  or  legal  obligation  1146 

opinions  of,  confined  to  questions  of  science  1146 

admissible,  though  merely  founded  on  case  as  proved  1147 

but  cannot  be  asked  the  very  point  which  jury  are  to  decide  1147 

question  should  be  put  in  the  abstract  1147 
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EXPERTS— (CMffMied) 

necoBaary  to  prove  foreign  laws  1148, 1149 

who  are  experts  for  such  purpose  1150 

when  allowed  to  compare  writings  1485 

may  be  called  to  prove  date  of  aadent  writing  5S5, 1144, 1490 

to  prove  that  writing  is  in  feigned  hand  1144, 1490 

may  aid  jury,  in  identifying  aitioles  by  comparison  4<S3 

e.  g.  may  state  opinion  whether  two  coins  were  strndi  in  same  die       463 

or  two  samples  of  wine  drawn  from  same  bin    463 

EXPIRED  lease,  proper  custody  of  388 

indenture  of  apprenticeship,  proper  custody  of  388 

EXPLANATION  of  document  by  paroL    (See  Patrol  JSvidmee)  937 

in  re-examination,  of  witness's  statements  in  crosi-eTaminstion  1189 

EXPOSURE  of  person.    (See  IndeceiU  Bxpoture) 

EXPRESSIONS,  of  bodily  or  mental  feelings,  admissible  as  original  evident        477 

e.  g.  statement  by  sick  man  as  to  natore  and  effiacts  of  his  malady  477 

complaints  of  outrages,  recent!  fiioto  479 

particulars  of  complaint  cannot  be  disclosed  479 

EXPRESSUM  FACIT  CESSARE  T  ACITUM,  application  of  maxim  657,  953 

EXPULSION,  sentence  o^  conclusive  on  strangers,  as  a  judgment  in  rsm  1348 

EXTENTS,  how  proved  1264 

when  necessary  to  put  in  ooHunission  1264 

when  not  1267 

EXTRAS  beyond  contract,  cannot  be  proved  by  parol,  when  364 

EXTRINSIC  EVIDENCE,  to  explain  testator's  intention,  when  admissibU. 

(See  Parol  Evidenct) 

FABRICATION  OF  EVIDENCE,  presomptioQ  from  119 

FACTS.    (See  FuneHont  of  Judge  cmd  Juty,  Prammptiou^ 

preliminary,  must  be  decided  by  judge,  when  82 — 34 

discovered  by  inadmissible  confession,  evidence,  when  745 

spoken  to  by  witness,  must  be  within  his  own  knowledge  1141, 1142 

cannot  be  proved  by  hearsay  in  matters  of  general  interest  507 

FACTOR.     (See  Agent,  Broker) 

FACTORY  ACTS,  convictions  imder,  how  proved  1245 

surgical  certificate  of  age  under,  proof  and  effect  of  1814 

burthen  of  proof  of  age  in  proceedings  under  342 

FAITH  IN  TESTIMONY,  on  what  it  depends.     (See  Bdirf)  61--78 

FALSA  DEMONSTRATIO  NON  NOCET,  application  of  maxim  976—979 

FALSEHOOD,  best  tests  for  detecting  65 

FALSE  IMPRISONMENT,  within  what  time  action  for,  moat  be  broagkt  82 

in  action  for,  evid.  of  plaintiff's  bad  character  inadmianble  826 

recovery  of  damages  no  bar  to  action  for  malia  prosi  1358 

payment  of  money  into  court  not  allowed  682 

FALSE  PRETENCES,  on  indictment  for  obtaining  money  by,  prisoner  not 

to  be  acquitted,  though  offence  proved  be  larceny  1366 

if  several  alleged  in  indictment,  not  necessary  to  prove  them  all  229 
on  indictment  against  soldier  or  marine,  for  obtaining  money  by,  as  a 

deserter,  proof  and  effect  of  a  previous  conviction  1303 

indictment  for  obtaining  money  by,  bar  to  indictment  for  laroeoy  1366 

is  an  indict  for  larceny  a  bar  to  indict,  for  obtaining  goods  by  t  1364 

on  trial  for  obtaining  goods  by,  witness  may  be  allowed  costs  1005 

FALSE  REPRESENTATION,  inference  of  malidons  or  fraadulsnt  inteoi  firwn      92 
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lLSE  representation— (Con^iUMfO 

as  to  a  man's  credit,  must  be  in  signed  writing,  when  888 

lMILT,  recognition  by,  in  proof  of  pedigree.     (See  Pedigree)  5S8 

conduct  of  towards  a  relative,  inadmiaa.  on  question  of  insanity  471 — 474 

aliter  in  Ecclesiastical  Courts  474 

LEUf  SERVANTS  not  liable  to  discharge  at  month's  notice  44 

VSTS  judiciaUy  noticed  22,  25 

LTHER  and  SON,  presumption  respecting  suryivorship  178 

where  both  of  same  name  172 

deed  by,  appointing  guardian  of  child,  must  be  attested  901, 1464 

BAR,  confessions  under  influence  of  what,  inadmiss.    (See  Confeinom)  717 — 780 

EE  SIMPLE,  title  to,  presumed  from  possession  126, 128,  568 

in  land,  carries  presumptively  right  to  minerals  128 

EELINQS,  expressions  of  bodily  or  mental,  admiss.  as  original  evid.  477 — 480 

of  strangers  respected,  when  impertinent  evidence  tendered  782 

EES,  paid  for  inspecting  and  copying  public  records  1195 

EIQNED  hand,  experts  may  give  opinion  respecting  1144, 1490 

ELO-DE-SE,  dying  declarations  o(  admissible  against  accessoiy  590 

'ELONT,  infant  under  seven  incapable  of  committing  112 

married  woman  committing,  when  presumed  coerced  170 

what  felonies  are  local  288 

what  are  subject  to  Statutes  of  Limitat.  85 

what  require  the  guilty  concurrence  of  more  than  one  person  1096 

party  charged  with,  not  entitled  to  copy  of  indictment  1202 

may  claim  to  have  it  read  slowly  in  open  court  1202 

copy  of  record  of  acquittal  or  conviction  for,  when  demandable  1204, 1205 

indictment  for,  when  amendable.     (See  AmendmetU)  215 — 218 

on  indictment  for,  tender  of  expenses  to  witnesses  unnecessary  1002 

unless  witness  lives  in  Scotland  or  Ireland  1002 

court  may  allow  costs  to  prosecut.  and  witnesses  1002 

when  court  may  reward  activity  in  apprehending  prisoners  1013 — 1016 
when  felonies  so  connected  as  to  form  one  transaction,  on  indictment 

for  one,  evidence  of  all  admissible  810 

doctrine  of  election,  when  more  than  one  charged  in  same  indict  811 — 314 

party  charged  with,  may  be  convicted  of  an  attempt  231 

judgment  on  indictment  for,  when  a  bar  to  a  second  indict.  1366, 1367 

when  not  1364, 1365 

verdict  on  charge  of  misdemeanor,  bar  to  indictment  for,  on  same  fitots       1366 

proof  and  effect  of  certificate  of  previous  conviction  for  824, 1299 — 1801 

witness  convicted  of,  no  longer  incompetent  1082 

FEMALE  witnesses,  credibility  of  66 

FEME  COVERT.     (See  Husband  and  Wife) 

FEME  SOLE,  woman  who  has  held  herself  out  to  plfEl  as,  may  prove  mamage       693 
who  has  held  herself  out  as  married  to  bankrupt,  cannot  deny  marriage, 

and  claim  goods  as  her  property  693 

FENCE,  presumptions  as  to  ownership  of  124 

FEOFFMENT,  made  after  1st  Oct.,  1845,  must  be  evidenced  by  deed  813 

FERRT,  right  of,  proveable  by  reputation  499,  503 

by  verdicts  and  judgments  inter  alios  1348 

cannot  be  granted  or  demised  except  by  deed  800 

FESTIVALS,  judicially  noticed  22,  25 

FIERI  FACIAS,  its  effect  as  evidence  1409 

FINAI^  judgments  inconclusive  unless  1875 

award  bad  unless  1403 
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•eftls  of^  when  judidally  reoognlfled  17 

registerB  o^  when  admiieible  1278 

dooomenta  deposited  in,  when  proyeable  by  lecondary  evidenoe  898 

inscriptions  on  tombstones  in«  admissible  in  matters  of  pedigree  587 

»REIQN  WITNESS^  oredibiUty  of  67 

expenses  of  999 

^REIQNER,  indictable  for  crime  here,  though  no  offence  in  his  oountry  89 

his  ignorance  of  oar  law  is  no  defence  89 

of  rank«  how  described  in  indictment  S47 

>RFK1TuAE;  questions  exposing  witness  to,  he  is  not  bound  to  answer  1174 

extent  of  this  protection.    (See  Wiinet$e8)  1174—1185 

when  waived  by  suing  or  distraining  for  or  accepting  rent  657 

by  landlord  haying  misled  tenant  697 

when  not  waived  by  passive  acquiescence  in  breach  658,  659 

when  defeated  bj  presumption  of  license  186 

must  be  proved  by  party  relying  on  it,  though  such  prf  involves  a  negative     885 

)ROEIRYy  in  indictment  for,  when  felonious  intent  presumed  90, 120 

when  instrument  in  prisoner's  hands,  notice  to  produce  necessary  869,  408 

proof  of  other  forgeries  in  general  inadmiarible  808 

when  admissible  to  prove  g^ty  knowledge,  or  intent  820,  821 

acceptor  of  bill,  how  &r  estopped  from  setting  up  700 

on  indict,  for  foiging  a  record  or  jud.  doc,  the  orig.  must  be  produced      1282 

for  forging  a  will,  is  the  probate  evid.  for  deft.  ?  1844 

of  seal,  stamp,  or  signature  to  any  official  or  public  document,  felony  15 

on  suggestion  of,  when  judge  will  order  inspection  of  private  docs.  1427 

ORMAL  ALLEGATIONS,  need  not  be  proved.    (See  Variance)  286 

recttals  in  instruments,  may  be  contradicted  by  parol  981 

ORMA  PAUPERIS.    (See  Pamper) 

ORMER  CONVICTION.    (See  Certifieain)  1162, 1299—1308 

RANGE)  law  o^  as  to  presumption  of  survivorship  178 

respecting  loas  of  ship  181 

as  to  comparison  of  handwriting  1488 

as  to  admitting  tradesman's  shop-books  585,  586 

does  not  recognise  days  of  grace  on  bills  of  exchange  944 

implies  warranty  of  title  on  sale  of  specific  chattel  950 

RAUD,  must  be  specially  pleaded  265 

greater  danger  of^  where  witnesses  are  few  77 

confession  obtained  by,  not  inadmissible  725 

will  render  void  every  instrument  920 

may  be  established  by  parol  evidence  921 

judgment  inadmissible  on  proof  of  1869 

how  fiu*  party  to  record  can  defeat  a  judgment,  by  proving  1870 

what  trusts  result  in  cases  of  880 

when  oondusively  presumed  in  cases  of  foigery  90 

in  case  of  fSalse  representations  92 
in  other  cases.    (See  PrtivmiptUma) 

equitable,  when  presumed  146 
FRAUDS,  STAT.  OP.    (Bee  8taL  of  Fra/utU) 
iHAUDULENT  TRUSTEE  ACT  on  trial  of  misdemeano  under,  costs  of 

witnesses  may  be  allowed  1006 
will  not  protect  witn.  from  answering  in  Cts.  of  Chan.,  Bankptcy,  or  Insol  v.  1177 
but  no  such  answer  admiss.  against  witn.  in  any  proceeding  tmder  this  Act  1177 

offmce  against,  cannot  be  tried  at  Quarter  Sessions  1372 
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FREIGHT.    (See  Ship) 

meaning  of  term,  may  be  explained  by  evidence  of  usage  9S5 
FRENCH  CODE.     (See  France) 

FRIEND,  declarations  of,  inadmiaeible  in  matters  of  pedigree  523 

confidential  communication  to,  not  privileged  755 

FRIENDLY  SOCIETIES,  rules  of,  how  proved  1288 

effect  of  borrister^s  certificate  of  amendment  of  rules  of  1420 

in&nts  may  be  members  of  112 

FRUITS,  when  within  §  4  of  St  of  Frauds  850 

records  of  first-firuits  and  tenths,  in  custody  of  Master  of  Rolls  1198 

FUNCTIONS  OF  JUDGE  AND  JURY,  important  to  define  respectivriy  ao 

duties  of  judge  at  Nisi  Prius  : — 

to  regulate  mode  of  examining  witnesses  1128 

to  decide  on  admissibility  of  evidence  32 

and  on  evidence  and  facts  on  which  admissibility  depends  82— S4 
a  g.  on  existence  and  sufficiency  of  threat  or  promise  to  exclude  oonl^  82, 717 

on  belief  of  pending  death,  to  let  in  dying  declarations  32 

on  relationship  of  declarant  in  matters  of  pedigree  88 
on  collusive  absence  of  attesting  witness,  to  let  in  evidence  of 

his  signature  88 

as  to  whether  instrument  be  duly  executed  or  stamped  88 

or  whether  it  comes  firom  right  custody  83 

or  whethw  due  search  has  been  made  for  it  88 

or  whether  notice  to  produce  it  has  been  given  ZZ,  394 

or  whether  it  be  properly  identified  88 

or  whether  alteration  in  it  be  material  1446 

or  whether  it  be  a  confidential  communication  88 

on  objection  to  witness,  on  ground  of  infidelity  or  imbecility  38 

on  competent  knowledge  of  expert  to  prove  foreign  laws  58 

on  due  service  of  subposna  9^ 

on  validity  of  excuse  by  witness  for  not  producing  docum.  992 

as  to  what  acts  and  declarations  form  part  of  res  gests  480,  481 

on  imity  of  character  to  let  in  evidence  of  collatenl  fiuts  33, 308 

on  nature  of  evidence  to  prove  usage  in  trade  $4 

these,  and  the  like  facts,  must  first  be  decided  by  judge,  however 

complicated  the  fiusts  on  which  they  depend  84 

when  the  evidence  is  admitted,  the  jury  may  decide  on  its  weight  84 

rule  rejecting  second,  evid.  less  strict,  when  evid.  addressed  to  judge  887 
duty  of  judge  to  explain  rules,  by  which  fiiots  are  to  be  proved,  and 

evid.  weighed  34 

e.  g.  to  explain  nature  of  any  presumptions  34,  us 

to  point  out  what  is  conclusive  evidence  by  statute  34 

to  point  out  when  single  witness  insufficient  to  prove  guiH  35 

to  caution  jury  where  an  accomplice  is  witness  85 

how  far  to  state  opinion  respecting  merits  of  case  35 

duty  of  judge  to  explain  law  applicable  to  issues  Z6 

and  to  distinguish  questions  of  law  from  questions  of  &ct  34S 

duty  of  jury  to  decide  questions  of  fact,  and  to  take  the  law  from  jndge      30 

observations  of  Ld.  Mansfield  and  Story,  J.,  on  this  subject  30,  81 

illustrations  of  distinction  between  law  and  hak  36 

mixed  cases,  what  37 

probable  cause,  question  forjudge  87 

reasonable  belief  or  suspicion,  how  fiur  for  judge,  how  far  for  jury  39 

reasonable  time,  question  for  judge,  where  precise  rules  kid  down  40 
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ACTIONS  OP  JUDGE  AND  JUBY-iConimued) 

e.  g.  for  giying  notice  of  dishonour  40 

for  presenting  cheque  or  note  payable  on  demand  41 

for  giving  notice  to  quit  a  tenancy  48^  44 

for  giving  notice  to  servant  to  quit  44 

for  protecting  a  member  of  parliament  from  arreat  44 

for  taking  party  arrested  to  piieon  45 

for  coimtermanding  arrest  46 

for  executor  to  remove  goods  from  testator's  house  46 
reasonable  time  for  which  party  suspected  may  be  committed 

for  reexamination,  how  &r  question  for  judge  44 

other  questions  of  reasonable  time  for  jury  46 

instances  46 

reasonable  hours,  question  for  judge,  where  precise  rules  laid  down       41 

e.  g.  for  presenting  instrument  at  bankers'  41 

at  other  places  42 

for  demanding  or  tendering  rent  on  the  land  42 

elsewhere  42 

for  delivery  of  goods  42 
reasonable  skill  or  care,  due  diligence,  and  gross  negligence,  how  hr 

for  judge,  how  far  for  jury  47 

bona  fides,  actual  knowledge,  express  malice,  or  real  intention  48,  49 

privileged  communications  50 

question  of  materiality  on  indictment  for  perjury  50 

permissive  occupation,  executor^s  assent,  unsoundness  50 

unseaworthiness  and  materiality  of  facts  not  communicated  to  under*writers   51 

acceptance  of  goods  to  satisfy  Stat,  of  Frauds  51 

whether  a  tender  be  absolute  or  conditional  51 

what  interest  is  payable  on  a  foreign  bill  51 

necesttries  supplied  to  infants  51 

construction  of  written  documents  52 — 57 

generally  belongs  to  judge  alone,  and  why  52 

judge  will  construe  specification  of  patent  53 

will  decide  whether  written  acknowledgment  of  debt  or  title 

will  take  case  out  of  Si  of  Limit.  54 

will  decide  between  a  penalty  and  liquid,  dam.  54 

will  interpret  letters  and  contracts,  how  far  54 

jury  may  interpret  technical  words  in  contract  55 

may  decide  whether  an  excavation  is  a  mine  55 

whether  a  deed  has  been  delivd.  as  an  escrow  50, 1458 

what  is  a  representation  of  a  dramatic  piece  55 

whether  instrument,  not  being  a  deed  or  will, 

was  altered  before  or  after  its  completion  1446 

jury  cannot  examine  a  record,  to  give  opinion  as  to  an  erasure  in  it        55 

may  interpret  writing  in  indictment  or  actiob  for  libel  56,  57 

how  fisur  judge  should  explain  what  constitutes  a  libel  57 

how  far  juiy  may  interpret  writing,  on  trial  for.  sending  threat,  letter    57 

foreign  laws,  how  fke  question  for  judge,  or  for  jury  57f  58 

presumptions  of  fact,  how  far  for  judge,  or  for  jury  186 

jury  in  Ireland  must  determine  whether  witness  has  been  secreted  by 

prisoner,  to  let  in  his  deposition  431 

?UND-HOLDERS  entitled  to  inspect  bank-books  1211 

BURNISHED  APARTMENTS,  notice  to  quit  not  necessary  where  hiring  weekly    44 

agreement  to  take,  within  $  4  of  St.  of  Frauds  846 
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ENERAL  lSS\JE^(CotUiwued) 

what  general  issue  forces  plaintiff  to  prove 
inadmissible  in  actions  on  bills  or  notes 
effect  of  non-aocepit  in  actions  on  bills 

effect  of  non  est  factum  in  actions  on  specialties  and  coyenants 
of  non-con cessity  non-demisit,  ne  granta  pas,  &o. 
of  plea  of  no  award 
pica  of  nil  debet  not  allowable 
efiact  of  non-detinet 

of  not  guilty  in  actions  for  torts 

in  case  for  negligence 
in  trover 
in  trespass 
quare  clausum  fregit 
de  bonis  asportatis 
for  assault 
for  collision 
no  man  bound  to  justify  who  \a  not  primft  facie  a  trespasser 
not  guilty,  and  non-assumpsit  contrasted 
general  issue  by  statute 

the  words  "by  statute"  must  be  inserted  in  margin  of  plea 
the  Act  must  be  specified  on  which  defendant  relies 
what  is  acting  in  pursuance  of  a  statute 
what  defences  available  under  plea  of 
general  issue  by  statute,  when  not  allowable 

when  allowable 
TESTATION,  time  of,  how  far  judicially  noticed 
j^IFT  of  chattels,  when  irrevocable 

deed  of,  presumptions  respecting 
9IRL.    {See  Infant,  Childrtn) 
G>OD,  belief  in,  requisite  in  witness 

to  let  in  dying  declarations 
presumed  primd  facie 
GOOD  FAITH.    (See  Bona  i^Ww) 

GOODS,  bargained  and  sold,  effect  of  never  indebted  to  count  for 
sold  and  delivered,  effect  of  never  indebted  to  count  for 
what  amounts  to  constructive  delivery  of 
gift  0^  when  complete 
mortgage  o^  when  valid 
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278—280 
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287 
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294 
290 

297—801 
297 
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299 
800 

800,  801 
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801,  802 
146 

1120 

690 

174, 1121 

260 

269 

866,  867 
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contract  for  sale  of,  must  be  by  signed  writing,  when.  (See  ^S^.  o/Fraudt)  881, 882 
though  not  actually  made,  &c.    (See  Lord  Tenterden*»  Act)  832 

several  articles  bought  at  same  time  at  distinct  prices,  within  the  rule         863 
scrip  and  shares  in  Companies  not  within  the  rule  848 

stock  and  exchequer  bills  not  within  the  rule  849 

fixtures  not  within  the  rule  863 

case  taken  out  of  rule  by  part  payment*  or  acceptance  and  receipt  of 

part  of  goods.    {See  ^,  of  Frauds)  832 

warranty  of  title  and  quality,  when  implied  in  sale  of  960,  961 

QOSPEL.    {See  Oath) 

QOYERNESS,  how  fiu:  presumed  to  be  hired  for  a  year  162 

not  liable  to  discbarge  at  a  month's  notice  44 

QOYERNMENT,  acts  of,  how  proved  1227 

communications  to  and  from,  when  inadmissible.    (See  Privileged 

CommwMcaHom)  776 — 778,  781 

6h 


INDEX.  1571 


PAQB 


HALL  OP  STATIONERS'  COMPANY.    (See  Copyright) 

HAMLET,  boimdaries  of,  proveable  by  reputation  503 

HANDBILLS,  are  contents  o^  proveable  by  parol  1  870 

HANDWRITING.    (See  Signaiwre)  evidence  respecting,  liable  to  error  77 

signature  of  what  statutable  writings,  unnecessary  to  prove  14 

signatures  of  superior  equity  and  common  law  judges,  judicially  noticed  14 

foiging  or  uttering  forged  signatures  of  official  or  judicial  docum.  felony  15 
admission  of,  under  notice  to  admit     (See  Notice  to  Admit)                 682 — 684 

attorney  competent  to  prove  client's  writing  772 
Modes  of  Proving .—                                                                             1478—1491 

1.  by  calling  writer  1478 
not  necessary  to  call  him  856 

2.  by  witness  who  saw  instrument  or  signature  written  1478 
8.                    who  knows  writing  from  having  seen  party  write  1479 

evid.  resting  on  knowledge  thus  obtained  varies  much  in  weight  1479 

admiss.,  though  witness  has  not  seen  party  write  for  20  years  1479 

or  has  seen  him  write  but  once,  and  only  his  surname  1479 

proof  of  mark  by  wit  who  has  seen  party  affix  it  to  other  writings  1479 
inadmissible,  where  witness  has  merely  seen  party  write  after 

commencement  of  suit  1480 

4.  by  witness  who  has  corresp.  with  party,  or  acted  on  his  letters  1480  * 
instances  of  insufficient  knowledge  thus  obtained  1481 
studying  signatures  for  purpose  of  testifying,  insufficient  1488 
witness  must  speak  to  his  belief                                                   1148, 1482 
belief  must  be  founded  on  actiial  knowledge  of  writing  1479 

5.  by  comparison  of  writings,  in  civil  cases  1483 
this  formerly  not  allowed  1483 
old  law  abrogated  by  Com.  Law  Proc.  Act,  1854  1484 
writing  used  for  comparison  must  be  proved  genuine  to  satis- 

fitction  of  judge  1484 

meaning  of  term  ''genuine"  1485 

comparison  may  be  made  by  skilful  witnesses  1485 

by  witnesses  acquainted  with  the  handwriting  1485 

by  the  jury  1485 

by  the  Court,  if  no  jury  1485 
party  may  be  required  to  write  in  Court,  and  such  writing  may 

be  used  for  comparison  1485 

compar.  may  relate  to  character  of  writing  1485 

to  form  of  letters  1485 

to  orthography  of  words  1485 

to  style  of  composition  1485 

to  fact  of  doc.  being  in  feigned  hand  1485 

can  knowledge  of  witness  be  tested  by  showing  him  inadmissible 

documents,  not  proved  to  be  genuine,  and  asking  him  whether  they 

were  written  by  same  hand  as  document  in  dispute  1  1486 

of  ancient  documents  requires  less  strict  proof  than  in  other  cases  1487 

what  will  be  regarded  as  sufficient  proof  1488 

when  no  proof  required  79 

experts  may  be  called  to  prove  date  of  ancient  writing  585,  1144, 1490 

or  that  writing  is  in  feigned  hand                    1144,  1490 

when  witness  may  speak  to,  without  producing  document  1491 
comparison  of,  not  allowed  in  oriminal  cases,  except : — 

1.  when  genuine  documents  already  in  evidence,  jury,  but  not 

witness,  may  compare  them  with  writing  in  dispute  1489 

5  H  2 
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ERAIjjya— (Continued) 

sometimes  admissible  in  cases  of  pedigree  541, 1411 
officer  of  college  of^  may  explain  armorial  bearings  in  cases  of  pedigree        541 

have  exercised  no  authority  since  Revolution  541 
office  of,  not  proper  custody  for  old  liSS.  respecting  dissolved  monasteries     544 

EIRIOT,  custom  of,  proveable  by  reputation  508 

custom  to  take,  may  be  annexed  as  incident  to  lease  945 
IGH  TREASON.     (See  Treaaon) 

lOHWAT  (See  Jioad,  and  Robbery),  presumption  oa  to  ownership  of  128 

aa  to  dedication  of,  to  public  182 

right  o^  proveable  by  reputation  508 

in  indictment  for  non-repair  of,  locality  must  be  alleged  and  proved  289 

conviction  conclusive  of  liability  to  do  repairs,  on  second  indict.  1852, 1878 

acquittal  will  not  prove  non-liability,  on  second  indict  1878 

Act»  inspection  of  what  books  allowed  by.    (See  Turnpike)  1228 

[INDOO  LAW,  as  to  limitation  of  actions  84 

IIRINQ  AND  SERVICi:,  when  presumed  to  be  for  a  year  162 

oontract  o^  explained  by  custom  as  to  holidays  945 

terms  o^  proveable  by  parol,  though  reduced  to  writing,  when  868 

ilSTOBT,  public,  when  admissible  28, 1420 

private,  inadmissible  1421 

lOLDINQ  OYER,  by  tenant,  presumptive  effect  of  178 

lOLIDATS,  custom  as  to,  may  explain  contract  of  hiring  and  service  945 

iOMICIDE,  malice  presumed  from,  unless  rebutted.    (See  Murder)  120 

dying  declarations  admissible  in  cases  ot  (See  Dying  J)eclar<Uion8)  587 — 594 

depositions  of  deceased  on  chai^  of  assault  admissible  on  trial  for  412 

BONOURS,  bills  to  perpetuate  testimony  respecting  claims  to  458 

tiOPE,  confessions  under  influence  of  what,  inadmissible.   (See  Confestiom)  717 — 780 

tlOPS^  not  within  §  4  of  Stat  of  Frauds  850 

contract  respecting,  may  be  explained  by  usage  940 

HORSE,  whether  nomen  generalissimum  in  an  indictment  245 

unsoundness  of,  question  for  jury  50 

admitted  by  non-atsumpait  to  action  on  warranty  255 

put  in  issue  by  *'  not  guilty  "  in  tort  for  deceit  in  warranty    286 

onus  of  proving  is  on  plaintiff  884 

declarations  of  servant  on  sale  of,  how  far  binding  on  master  494,  495 

HOSIERY  TRADE,  burthen  of  proof  iu  disputes  in  842 

HOTEL,  presumption  respecting  keeper  of  168 

HOURS,  reasonable,  question  for  judge  where  precise  rules  laid  down  41 

e.  g.  for  presenting  instruments  at  bankers  4 1 

at  other  places  41 

for  demanding  or  tendering  rent  on  the  land  42 

elsewhere  42 

for  delivery  of  goods  42 

HOUSE,  let  in  flats,  presumptive  rights  of  occupiers  125 

presumptive  title  to  support  of  adjoining  house  125 

lodging,  registers  o^  how  proved  1295 

HOUSE  OP  COMMONa    (See  Parliameni) 

attendance  of  witnesses  before,  how  enforced  1035 

before  select  committees  1085,  1036 
before  election  committees                                         1036^1088 

witnesses  attending  before,  privileged  from  arrest     (See  Arreat)  1072 

till  recently  could  not  administer  oath  to  witnesses  1037, 1038 

except  on  election  committees  1087 
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HUSBAND  AND  WIFE— (C<wUtnt*cd) 

when  parties  estopped  from  denying  that  they  are  married  698 
woman  sued  as  feme  sole  may  prove  her  marriage,  though  she  has 

denied  that  &ct  to  plaintiff  693 

verdict  against  wife  before  marriage,  when  binding  upon  1852 

IDENTITY,  when  articles  should  be  produced,  to  be  identified  by  jury  461—464 

when  inferred  by  jury  from  comparison  462 

presumption  respecting,  when  parent  and  child  bear  the  same  name  172 

of  party  sued,  with  obligor  of  instrument  sued  on,  how  proved  1474 — 1478 

similarity  of  name  and  residence,  or  of  name  and  trade,  will  do          1476 

inference  may  be  drawn  from  mere  identity  of  name  1477 

of  client  with  a  party  to  suit^  may  be  proved  by  the  attorney  773 

of  prisoner,  collateral  &cts  when  admissible  to  prove  815 

of  prisoner,  with  person  whose  examination  is  put  in  787 

of  prisoner,  with  person  named  in  certificate  of  previous  conviction  1299 — 1801 

of  party,  with  person  whose  handwriting  is  proved  1482 

of  subject  mentioned  in  document  when  ascertained  by  parol  958 — 968 

of  parties  and  points  in  issue,  how  far  nec^sary : — 

to  let  in  former  depositions  411—418 

to  let  in  former  judgments  as  estoppels.    (See  PMic  Recordi)  1848—1868 

in  questions  of,  witness  may  speak  to  his  belief  or  opinion  1148 

IDIOT,  incompetent  witness  1116 

dying  declaration  of,  inadmissible  590 

IGNORANTIA  juris  neminem  excusat  89 

maxim  applicable  to  foreigners  89 

ILLEGALITY  must  be  specially  pleaded  266 

party  not  estopped  from  avoiding  his  deed  by  proving  100 

will  render  void  every  instrument  920 

may  be  established  by  parol  evidence  921 

ILLEGITIMACY.     (See  Legitimacy) 

ILLNESS.     (See  S^cknm) 

IMBECILITY  of  mind.    (See  Idiot) 

IMMUTABILITY,  presumptions  in  favour  of  172—174 
IMPARTIALITY  of  witness  may  be  impeached  by  questions  k  contradiction      1165 

IMPERTINENCE  of  witness,  evidence  of  his  falsehood  65 

IMPROPRIATOR,  lay,  entries  in  books  o^  whether  admissible  566 
INADVERTENCE.    (See  if «<aic) 

INCIDENTS,  annexed  by  usage.    (See  Annexing  Incidents)  943—946 

by  law-merchant  947 

by  common  law  948 — 952 

INCIPITUR,  entered  on  judgment-roll  by  master,  does  not  prove  judgment         1255 

INCLOSURE  of  waste  by  tenant  presumed  to  be  for  landlord  125, 126 

INCLOSURE  COMMISS.,  witnesses  how  made  to  attend  before  1064 

ftward  by,  not  invalid  for  want  of  enrolment  918 

may  be  enrolled  ^18 

how  proved  1266, 1298 

INCOMPETENCY.     (^Competency) 

INCONSISTENT  statements,  when  party  can  show  that  his  witness  has  made     1151 

INCORPORATION  of  writings  in  will  368 

in  contracts  886 

INCORPOREAL  RIGHTS,  what  that  term  includes  800 

St.  of  limit,  affecting  ^ 

how  taken  out  of  Stat  S4»  898 
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INDICTMENT— (Coii/tiitt<Mi) 

judgment  on,  not  evidence  in  a  ciril  suit,  of  facti  adjudicated  1855 

except  upon  a  plea  of  guilty  1857 

judgment  in  an  action,  not  evidence  on,  of  facts  adjudicated  1855 
INDORSEMENT.     (See  BiU  of  Exchange) 

by  payee  of  prom,  note  admits  signature  of  maker  701 

by  drawer  of  bill,  not  admitted  by  acceptance  700 

by  payee  of  part-payment  on  bond  or  bUI,  effect  oi,  on  St  of  Limit  567 — 573 

on  negotiable  security  does  not  bar  Stat  568 
on  bond  does,  and  may  be  proved  by  repre- 
sentatives of  deceased  obligee  567,  569 
how  far  necessary  to  show  date  of                                                 154,  569 — 578 
on  record  of  name  of  interested  witness,  rendered  him  competent  when      1081 
IKDORSER,  dedaratioDS  of,  when  evidence  against  indorsee  644 
admiiisions  by,  after  indorsement,  not  evidence  against  indorsee  647 
estopped  from  disputing  preceding  signatures  on  bill    .  702 
INDUCEMENT,  meaning  of  term  as  applied  to  pleading  288 
not  guilty  admits  facts  stated  by  way  of  282 
forming  no  part  of  consideration,  not  put  in  issue  by  non-assumpsit  255 
judgment  inter  alios  admissible,  where  record  is  matter  of  1835 
what,  will  render  confession  admissible.    (See  Oon/smon)  717 — 730 
INDUSTRIAL  AND  PROVIDENT  SOCIETIES,  rules  o^  how  proved  1288 
INFAMY,  witness  no  longer  incompetent  on  ground  of  1082 
infamous  witn.,  having  attested  deed  before  1848,  still  incompetent  1471 
INFANCY.     (See /n/ofU,  a»/dren) 

must  be  specially  pleaded  265 

plea  of,  cannot  be  proved  by  hearsay  as  matter  of  pedigree  581 
INFANT.    (SeeOOciren) 

conclusive  presumptions  respecting      '  112 

presumed  in  Scotland  bom  dead,  if  not  heard  to  cry  112 

under  7  incapable  of  committing  felony  112 

under  14,  boy  cannot  commit  rape  112 

or  an  assault  with  intent  to  commit  rape  112 

may  be  principal  in  second  degree  112 

may  be  convicted  of  unnatural  crime,  when  112 

under  10,  girl  cannot  consent  to  sexual  intercourse  112 

between  10  and  12,  girl's  consent  reduces  crime  from  felony  to  misdem.      112 

between  7  and  14,  primA  facie  presumed  ignorant  of  distinction 

between  good  and  evil  169 

this  presumption  in  practice  disreg^arded  170 

before  1838,  boys  of  14,  and  girls  of  12,  might  bequeath  personalty  113 

under  21  cannot  in  general  aUene  his  land  112 

or  execute  a  deed  112 

or  since  1st  Jan.,  1888,  make  a  will  113 

or  contract,  except  for  necessaries  112 

what  are  necessaries  for  51 

question  how  far,  for  jury  51 

shareholders,  when  liable  to  actions  for  calls  112 

may  be  member  of  friendly  society  112 

boys  of  20  and  girls  of  17  may  make  marriage  settlements,  when  112 

ratification  of  promise  by,  must  be  by  writing  signed  887»  888 
when  to  plea  of  infancy  ratification  replied,  plaintiff  need  not  prove 

age  of  party  at  time  of  signing  ratification  339 

what  amounts  to  ratification  of  promise  by  888 
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DEEPER,  presumption  respecting  168 

)C£NC£,  whea  presumed  116 

evidence  of  good  character,  when  admissible  to  raise  presumption  of     823 — 825 

when  presumption  of,  met  by  some  counter^presumption  116 

when  onus  of  proving,  is  cast  on  defendant  by  statute  840 — 842 

^ST,  finding  temporary  insanity,  is  it  evid.  of  insanity  on  an  issue  ?  1341 

TRIES,  aoswers  to,  how  far  evid.  to  prove  search  for  document  385 — 387 

for  witness  417,444,475 

for  attesting  witness  1474 

to  prove  denial  by  bankrupt  475 

fSITION,  in  proof  o^  when  necessary  to  prove  commission  1264 

when  not  1267 

admissibility,  and  effect  of  1841,  1409 

111,  judgments,  definition  of  1339 

what  are  not  1840 

what  are  1341—1343 

how  far  binding  upon  strangers  1888, 1843 — 1845 

effect  of  conflicting  1845 

how  far  binding  in  crindnal  cases  1846, 1847 

IIENT.    (Bee  JSmvlmerU) 

ITT,  defence  of,  when  it  can  be  taken  under  general  issue  270 

roved  to  exist  at  particular  period,  presumed  to  continue  174 

1  whom  onus  of  proving  lies  838 

umot  be  proved  by  treatment  of  party  by  relatives  471 — 174 

aliter  in  Ecclesias.  Courts  474 

n  acquaintances  of  party  testify  as  to  their  belief  respecting  1  1143 

>inions  of  medical  men  admissible  respecting  1144, 1147 

witness,  makes  him  incompetent^  when  1116 

lets  in  his  former  depositions,  when  418,  422 

ground  of  postponing  trial,  when  418 

attesting  witness,  lets  in  proof  of  his  signature  1470 

testator,  may  be  proved,  not withst  probate,  if  exor/s  title  not  impeach.    1 344 

can  attest  witn.  to  will  testify  as  to  his  belief  respecting  ?  1143 

TIONS,  on  mural  monuments,  &c.,  proveable  by  secondary  evid.  892,  537 

evid.  in  matters  of  pedigree  536 

flags  and  banners,  proveable  by  oral  testimony  876 

^CY,  declarations  of,  how  proved  in  England  1242 

in  Ireland  1242 

NT,  lessee  may  deliver  up  lease,  when  827 

piment  of  property  o^  by  operation  of  law  828 

ssion  of  debt  in  schedule  of,  admission  that  it  is  not  due  655 

ztment  agminst,  for  omitting  certain  goods  from  schedule,  no  bar 

indictment  for  omitting  other  goods  1865 

loter  of  assignee  of,  suing  or  sued,  must  be  specially  denied  254 

>rotected  in  Ireland  from  self-crimination  745 

lule  and  balance-sheet  of,  how  attested  and  verified  908 

excepting  property  of  more  value  than  20L  out  of  241 

^T  DEBTORS*  COURT,  seal  o^  judidaUy  noticed  10 

tsa,  how  made  to  attend  1047 — 1050 

attending,  free  from  arrest    (See  Arrai)  1072 

of,  how  preyed  1268 

etl  proceedings  ot  how  proved  1248 

admissibility  and  effeot  of  1400 

cation  in,  not  judgment  in  rem  1840 
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2.  to  rebut  an  equity.    (See  RelmtUng  an  Equity)  982 — 985 

3.  when  will  impeached  on  ground  of  fraud  or  forgery  921 
where  admissible,  it  matters  not  when  and  how  made  969,  970 
DO  presumption  of,  can  revoke  will  872 

INTEREST.  (See  PMic  and  Omeral  Interest) 

declantions  against,  why  and  when  admiuible  550 

declarant  must  be  dead  550 

not  suffideat  that  he  has  absconded  or  is  out  of  power  of  party  551 

how  far  knowledge  in  declarant  necessary  551 

declaration  must  be  against  interest  of  declarant  551 

must  be  of  a  pecuniary  or  proprietory  nature  551 

declarations  rendering  declarant  liable  to  prosecutiou,  inadmissible  552 

1.  Of  to  dedarationt  aga/vntt  pecuniary  : —  552 — 562 

amount  of  pecuniary,  immaterial  552 

whether  rule  applies  to  oral  declarations  553 

it  includes  all  written  statements,  whether  made  at  time  of 

fact  declared  or  subsequently  553,  554 

it  inchdes  entries  in  private  books  kept  by  declarant  554 

entry  most  charge  declarant  with  receipt  of  money  for  another        554 

or  acknowledge  payment  of  money  due  to  himself  554 

entiy  in  debtor  and  creditor  account  554 

when  entry  is  sole  evidence  of  charge  555,  556 

entries,  how  far  evidence  of  collateral  matters  557,  558 

no  proof  of  independent  matters  559 

not  necessary  that  declarant,  if  living,  should  have  been  competent  559 

declaration  admissible,  though  living  witnesses  might  be  called       560 

though  account  does  not  show  for  whom  money  received      560 

though  not  written  by  declarant,  if  authorised  by  him  560 

if  entry  by  agent,  some  proof  of  agency  required  561 

unless  book  ancient;  and  internal  evidence  of  genuineness  562 

Zatto  deeiarati(m»  (tgain^  proprietory^  562 

in  disparagement  of  declarant's  title  t-o  land  562 — 565 

may  be  verbal,  or  in  writing,  or  by  deed,  or  on  oath  564 

must  state  what  declarant  knows  or  believes  564 

not  what  he  has  heard  others  say  564 

must  be  made  while  declarant  in  possession  564 

what  sufficient  evidence  of  possession  564 

must  disparge  declarant's  own  title  565 

not  admissible,  if  merely  tending  to  abridge  or  encumber  estate      565 

3.  entHes  in  books  of  .deceased  rectors  or  vicars,  when  evid.  for  success.      565 

4.  effect  of  indorsement  by  payee  of  part-payment  on  bond  or  bill 

with  respect  to  St.  of  Limit  567—578 

sach  indorsement  on  negotiable  security  does  not  bar  Stat.  568 

on   specialty  does,  and  may  be  proved  by  representa- 
tives of  deceased  payee  568,  569 
liow  far  necessary  to  show  date  of  indorsement                       569—578 
eed  that  can  take  effect  by,  shall  not  take  effect  by  estoppel  107 
itness  no  longer  inadmissible  on  ground  ofl    (See  Compdency)                 1082 
iands!,  what  iss  within  St.  of  Frauds.    (See  Stat,  of  Frauds)              846—851 
witness,  questions  respecting,  how  far  relevant                             1162 — 1166 
sTvers  of  "witneas  respecting  his,  how  fSu*  open  to  contradiction      1162—1166 
^estins  'witness  to  instrument  produced  by  opponent,  in  which  he 
claims  soi  interest  need  not  be  called,  when                                             1468 
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attendince  of^  how  enforced  on  indictments  in  England  1017 

in  ciYil  trials  in  England  1018 

before  Commiss.  from  England  or  Ireland  1055 

before  Irish  controverted  election  Commiss.  1065 

jEYANT  facts,  not  evidence.    (See  Issue,  Collateral  Facts)  801 

decIaratioDi  qualifying  or  explaining,  not  evid.  483 

<£7ANT  QUESTIONS,  what  latitude  as  to,  allowable  on  cross- 

ezamination.    (See  Witnesses)  1160 — 1168 

uQBwers  to,  conclosive  1 1 60, 1 1 61 

irbat  are  not  1161—1168 

power  of  finding  distribatiyely  232 

Dstances  of  distributive  issoee  232 — 286 

ubetance  of,  must  be  proved.    (See  Variance,  Allegations)  187 

roofof,  on  whom.    {See  Onus  Probandi)  833 — 344 

vidence  must  be  confined  to  points  in  252 

9W  rules  of  pleading,  object  of  253 

larocter  of  assignees,  exors.,  admors.,  or  persons  suing  or  sued  by 

Stat,  not  in  issue,  unless  specially  denied  254 

action  by  husband  and  wife,  general  issue  admits  marriage  254 

ect  of  gen.  issue  in  different  forms  of  action.    (See  Oeneral  Issue)  254 — 301 

idenoe  of  collateral  facts  excluded  in  general  301 

reasons  for  rule  302 

illustrations  of  rule  302 

^option,  if  connected  with  matter  in  issue.    (See  ChUateral  Facts)  804  —308 

if  offered  to  establish  identity  of  party  315 

or  to  corroborate  witness  815 

or  to  illustrate  opinions  of  scientifto  witnesses  31 6 

or  to  prove  know.,  intent,  good  £aith,  or  malice  of  party  316 — 823 

].  of  oharact.,  when  admiss.  to  raise  presumption  of  inno.  or  guilt  823 — 326 

to  affect  damages  327 — 331 

to  impeach  veracity  of  witness.    (See 

Character)  382 

ission  in  one,  is  not  evidence  to  support  another,  on  same  record  676 

issiona  not  put  in,  by  pleading,  rejected  in  Equity  605 

lOK  OF  MARRIAQE,  in  suits  for,  parties  admissible  witnesses  1098 

»e8  in  suits  for,  how  far  judgments  in  rem  1842 

WB  of  not  judicially  noticed  8 

iai  proceedings  of  courts  of,  how  proved  1246 

worn  1124 

',  not  proveable  by  entry  of  circumcision  in  book  of  Rabbi  576, 1272 
TOR,  judgm.  against  one,  without  satis&ot,  may  be  pleaded  in 

by  others  1358 
ent  against  one  joint  and  several  debtor,  with  satisfaction,  may 

deaded  as  estoppel  by  others  1854 
on  on  joint  contract  or  trespass  against  two,  one  may  plead 

lenqy  of  another  action  against  him  for  some  isause  1354 
TRACTORS,  written  acknowledgment  by  one  does  not  take 
oat  of  St.  of  Limit,  as  to  others                                          498,  610,  611 

Igment  to  be  given  and  costs  allowed  in  such  case  611 
yment  by  one  does  not  take  case  out  of  St  of  Limit,  as  to  others  498,  612 

ons  by  one,  when  evidence  against  others  492, 609 

reality  of  the  joint  interest  must  be  proved  aUundd  616 
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JDGE— (Cbn^tRiie(2) 

18  he  bound  to  disclose  mfttters  in  which  he  has  been  judicially  engaged  1    775 

handwriting  of,  when  judicially  noticed  14,  20 

orders  and  certificates  o^  how  proved  1268, 1408 

effect  of,  as  a  bar  to  fresh  summons  1402 

refireshing  memory  of  28,  29 

may  issue  order  for  attendance  of  witness  in  custody  1029 

may  enforce  discovery  by  interrogatories,  when.    (See  Parties)  446—461 

committal  by,  for  contempt,  when  defence  under  general  issue  295 

discretion  of,  in  allowing  amendments,  should  be  liberally  exercised    196,  219 

in  ordering  inspection  of  private  writings  1428 

dedaion  o^  respecting  amendments,  when  controllable  by  Court  212 — 214 

respecting  right  to  begin,  when  controllable  by  Court  862 

respecting  sufficiency  of  stamp,  final  361 

has  discretionaty  power  of  recalling  witnesses  1192 

of  confronting  witnesses  1198 

of  regulating  mode  of  examining  witnesses  1 1 28 

of  allowing  leading  questions  1138 

this  last  discretion  not  controllable  on  bill  of  exceptions  1133 

presiding  judge  must  conceal  £eu:ts  within  his  knowledge,  unless  sworn      1118 

if  sole  judge,  it  seems  he  cannot  depose  as  witness  1113 

if  sitting  with  others,  he  may  be  sworn  and  examined  1118 

in  such  case,  should  take  no  further  part  in  trial  1118 

duty  of,  in  summing  up  86 

may  certify  as  to  costs,  when  49 

effect  of  error  of,  in  admitting  or  rejecting  evid.  improperly  1493 

rules  as  to  time  and  mode  of  objecting  to  ruling  of,  on  these  points  1492 — 1494 

not  liable  to  action^  for  act  done  in  judicial  capacity  1835 

unless  he  wilfully,  or  under  mistake  of  law,  acts  without  jurisdict.  1336, 1336 

judge's  order  to  sign  judgm.  must  be  filed  in  Queen's  Bench,  when  909 

may  be  inspected,  when  1224 
rUDOMENT.    (See  Public  JUcwds  and  Documents) 

when  evidence  in  nature  of  reputation  611 — 614 

list  of  persons,  whose  real  estate  is  affected  by,  inspection  of  1226 

non  obstante  veredicto,  effect  of  admissions  in  pleading  upon  right  to  677, 679 

by  default,  admission  of  right  of  action  92,  669 

suffered  by  exor.  or  admor.,  admits  assets  668,  669 

effect  of  certificate  of  registrar  of,  in  Ireland  1314 

assignment  of,  in  Ireland,  how  proved  1321 
recovered,  plea  of.    (See  Public  Records  and  Documenis) 

JUDICIAL  COBfMITTEE  of  Privy  Council  make  witnesses  attend,  how  1038 

JUDICIAL  NOTICE,  of  what  things  taken,  without  proof :—  8—29 

of  existence  and  titles  of  foreign  states  3 

of  prerogatives  of  Crown  ^ 

of  privileges  of  Parliament  4 

of  4he  Royal  Palaces  4 

of  what  laws  ^ 

of  articles  of  war  4 

of  what  customs  and  usages  6 — 8 

not  taken  of  foreign,  colonial,  or  Scotch  laws,  usages,  and  customs  8 

bow  far  of  Irish  laws  8 
of  what  seals                                                                                  9-^13, 17—21 

of  what  official  and  public  documents  13, 14 

of  what  signatures  of  superior  judges  14,  20 

6i 
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inspection  by,  moit  aatiB&otory  mode  of  proof  461 

skilled  witnesses  should  aid,  in  inspection,  when  468 

allowed  to  view  the  locos  in  quo,  or  chattel  in  dispute,  whan  465 — 467 

of  matrons  on  plea  of  pregnancy  461 

perjury  before  grand,  how  to  be  dealt  with  779 

proceedings  of  grand,  not  to  be  disclosed  778 — 780 

of  petty,  grounds  of  yerdiot,  when  inadmissible  780 

joiyman  may  apply  general  knowledge  to  case  before  him  1118 

must  not  mention  privately  to  his  fellows  particular  material  facts     1118 

but  must  be  sworn  and  examined  openly  1118 

no  necessity  for  leaving  box,  or  not  interfering  with  verdict  1118 

ists  of  jurors,  inspection  of  1222 

ist  of,  must  be  delivered  to  party  charged  with  treason.    (See  ^VeosMi)    1109 

lischaige  of,  or  withdrawal  of  juror,  by  consent,  effect  of  1875, 1876 

IRTIl  cannot  be  set  up  by  wrong-doer  in  trover  127 

ES,  actions  against,  must  be  brought  within  six  months  of  cause  of  action  82 

I  actions  against,  they  may  plead  general  issue  800 

may  tender  amends  and  pay  money  into  Court  800, 682 

hen  parties,  witnesses,  &c,  attending  before,  privileged  from  arrest         1072 

ttnesses,  how  made  to  attend  before  1057 — 1068 

when  by  summons  and  trarrant  1057 — 1060 

when  by  summons  and  fine  1060 — 1062 

when  by  Crown  office  subpoena  1062 

wer  of,  to  bind  witness  by  recognizance.  {See  Atlmdameeof  WUnemet)  987 — 991 

nmissions  of^  presumed  from  acting  156 

ifession  of  prisoner  made  imder  inducement  by,  inadmissible  718 

»uld  not  dissuade  prisoner  from  confessing  727 

jnination  of  prisoner  by,  how  taken  and  proved,  and  when  admis- 

ible.    (See  Confeitumi)  782—742 

ontions  of  witnesses  by,  on  criminal  charges,  how  taken  and  proved, 

nd  when  admissible.    (See  Deponiiofu)  420 428 

idications  of,  when  admissible  to  protect  them,  if  sued  1885 — 1887 

rants  of  distress,  when  no  protection  to  1887 

>f  and  admissibility  of  oerdficates  granted  by; — 

when  dismissing  charges  of  assault  1808,1804 

of  petty  larceny  1808 

against  juvenile  offenders  1804 

of  capital  being  subscribed  by  Cos.  1811, 1812 

of  corrections  of  mistakes  in  special  Acts,  maps  and  plans, 

under  ConsoL  Acts  1812 

of  completion  of  works  under  Consol.  Acts  1812 

ictions  by.     (See  Jitrisdiciion,  Oonvidum) 
«  of  removal  by.    (See  JSemoroZ) 

dispose  of  petty  larceny  in  petty  sessions  1016 

in  such  case,  grant  costs  of  pros,  and  witn.  1016 

TION,  when  plea  of,  may  be  referred  to  as  evidence  of  malice     818,  819 
ospaas,  must  be  specially  pleaded  294 

admissible,  under  "  not  guilty  by  Statute  '*  297—801 

OFFENDERS,  under  Act  for  suounary  trial  o(  proof  and 
lisaibility  of  certificate  of  dismissal  1804,  1805 

>f  such  certificate  1805 

RESS.      (See  CohMtcUtim) 

5i2 
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effeot  0^  as  evidenoe  1414 

OUAGE  of  document  may  be  explained  by  parol  937 

CENT,  presumption  of,  firom  recent  possession  of  stolen  property  137 
when  priaoner  may  be  convicted  o^  on  indictment  for  burglary, 

stealing  in  dwelling-house,  or  other  aggravated  felony  228,  229 

proof  of,  will  sustain  indict,  for  obtaining  goods  by  false  pretences  1366 

count  for,  may  be  joined  with  count  for  receiving  stolen  property  8 14 
indict  for,  may  charge  three  acts,  done  within  six  months  of  each  other  313 
on  indict  for  stealing  deeds  or  writings,  notice  to  prod,  needless          369,  403 

is  an  acquittal  for,  a  bar  to  indictment  for  Mse  pretences  ?  1364 

it  is  for  compound  felony,  including  larceny         1367 

for  embezzlement,  on  same  facts  1367 

acquittal  for  obtaining  money  by  false  pretences,  bar  to  indict  for  1366 

for  compound  felony,  including  larceny,  bar  to  indict,  for  1367 

for  embezzlement,  bar  to  indictment  for,  on  same  fieusts  1366 

simple,  not  punishable  with  penal  servitude  1245 

on  indict  for,  proof  and  effect  of  previous  summary  convict  1245 

Justices  may  dispose  summarily  of  petty  1016 

may  in  such  cases  allow  costs  of  pros,  and  witn.  1016 

S^T  AMBIQUITT,  what  and  how  hr  explainable  by  parol,  or  by 

declarations  of  intention.    (See  Parol  Evidence)  967 — 976 

lND  fact.    (See  Fwnctums  of  Judge  and  Jwy) 

(See  By-law f  Foreign  Laws) 

vhat  judicially  noticed  4 

B^orance  o(  does  not  excuse  89 

EHCHANT,  judiciaUy  noticed  5 

F  THE  ROAD,  judicially  noticed  6 

F  NATIONS,  presumptions  recognised  in  118 
Sa     (See  AU(nmey) 

iG  QUESTION,  meaning  of  1181 

1  general  not  allowed  in  examination  in  chief  1181 

ilees  witness  obviously  interested  or  hostile  1132 

ae  of  attesting  witness  called  to  satisfy  Court  1132 

lowed  where  suggestion  necessary  to  refresh  memory  1182 

e.  g.  where  name  forgotten  1132 

to  identify  a  party  1133 
to  enable  witness  to  contradict  another  as  to  contents  of  lost  letter  1138 

where  witness  is  of  tender  age  1138 

owed  wherever  justice  plainly  requires  it  1138 

cretion  of  judge  in  granting  not  controllable  on  bill  of  except.  1 138 

>wed  in  cross-examinations,  within  what  limits  1157 

iwers  to,  in  depositions,  constantly  suppressed  455 

or  a  year,  when  presumed  80 

%t,  must  be  by  writing  signed  816 

if  not  exceeding  three  years  816 

three  years  must  be  computed  firom  the  date  of  the  agreement  818 

>1,  for  more  than  three  years,  effect  of  817 

r  assigned  or  surrendered  under  St  of  Frauds  818 
ender  o(  by  operation  of  law,  what    (See  Stat,  of  Frctuds)            81 9—827 

when  presumable  185 

;t  of  holding  over  after  expiration  of  173 

18  o^  not  proveable  by  parol  864 

^  must  be  by  deed,  under  8  &  9  Vict.,  c.  106  818 
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ofwitii.oiniK>tl)«raftd  to  cUseredit  him,  without  preTi<niaoroM^  1168 

cron-ezamination  as  to  contents  o(  allowable  without  producing  them      1168 
mode  of  proceeding  in  such  case  1168 — 1170 

written  to  party,  no  evidence  of  his  sanity  478 

tmleaa  be  has  manifested  a  knowledge  of  their  contents  474 

rule  of  Ecolet.  Courts  on  this  subject  474 

of  relatives,  when  evidence  in  matters  of  pedigree  685 

sending  of,  proveable  by  entry  in  deceased  clerk's  letter^book  675 

receipt  o^  by  master,  presumed,  if  proved  to  have  been  given  to  servant     166 
presumed  to  have  been  posted,  when  166 

sent  by  poet,  presumed  to  reach  destination  in  due  course  168 

post-mark,  evidence  of  time  of  receipt  of  168 

presumed  to  be  written  to  party  producing  them  128 

when  evidence  as  admissions,  without  putting  in,  or  calling  for  pro- 
duction 0^  those  to  which  they  were  answers  602 
referred  to  in  answer  in  Ciiana,  may  be  read  without  putting  in  answer  608 
how,  if  annexed  to  answer  608, 604 
contract  to  satisfy  St  of  Frauds,  may  be  made  out  fh>m.  (^  St  of  Fraud$)  886 
acquiescence  in  contents  of,  how  far  presumable  from  not  answering  660 
knowledge  of  contents  of,  how  fiur  presumable  firom  letters  being 

found  in  party's  possession  661 

knowledge  of  handwriting,  obtained  by  receiving  1480 

on  indictment  for  sending  threatening,  duty  of  jury  67 

other  threatening  letters  admissible  when  822 

SRS  OF  ADMINISTRATION.    (See  AdminUtnUwn) 
2RS  PATENT.    (See  Patent) 

oy  meaning  of  in  mining  contract  may  be  proved  by  usage  989 

AND  SLANDER,  on  indict  or  action  for,  jury  may  interpret  writing         56 
vhen  witness  may  testify  to  meaning  of  words  1142 

?hen  malice  presumed  92,  121 

nthin  what  time  action  for,  must  be  brought  81,  82 

dtness  protected  from  action  of  1068 

a  action  for,  when  amendments  allowed  200 — 202,  208 

who  entitled  to  begin  847 

for  slandering  plaintifif  in  his  office,  &a,  effect  of  "  not  guilty  "     282 
1  other  actions  for,  what  not  guilty  puts  in  issue  288 

rivileged  oommunication  available  under  general  issue  286 

iry  must  decide  whether  communication  made  bonft  fide  50 

idge  must  decide,  whether  on  a  justifiable  occasion  50 

her  libels  admissible  to  prove  malice  or  deliberate  publication         817 — 819 
ddeoce  of  mode  of  pubUshiog  such  libels  also  admissible  819 

hen  plea  of  justification  m^  be  referred  to  as  evidence  of  malice      818,  819 
len  plaintiff  may  give  evidence  of  good  conduct  826 

•iuej  may  be  paid  into  court  as  amends  in  cases  of,  when  682 

lat  defendant  may  prove  in  mitigation  of  damages  819,  820 

lether  he  may  prove  plaintiff's  bad  character  829,  880 

scial  damage  laid  need  not  be  proved  if  words  actionable  281 

indictinent  for,  cumulative  averments  immaterial  228 

several  libels  may  be  charged  and  proved  811,  812 

minal  responsibility  of  bookseller  for  libel  sold  by  his  shopman  118 

of  proprietor  of  newspaper  for  libel  inserted  by  his  sgent    118,  747 

action  or  indictment  for,  against  proprietor  of  newspaper,  how 

>roprietorship  proved  1289—1291 
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[ITATIONS,  STATUTES  OF—{0<nUinued) 

within  what  time  actions  for  penalties  must  be  brought  85 

within  what  time  proaeoutions  for  treason  must  be  commenced  85 

for  smuggling  offences  86 

for  night  poaching  86 

under  Marriage  Act  86 
under  Act  for   registering  births, 

deaths,  and  marriages  86 

suit  against  clergymen  for  transgressing  Ecd.  law  87 

proceedings  for  contrayening  Corrupt  Practices  Prevention  Act  87 

summary  convictions  under  Larceny  Act  87 

under  Malicious  Injuries  Act  87 

imder  Merchant  Shipping  Act  87 

usage  for  25  years,  when  conclusive  of  religious  opinions  85 
taking  case  out  of  Stat  of  Jac.  1.    (See  Lord  TeiUerdaCs  Act) 

1.  by  signed  acknowledgment  82,  493,  610—612,  878 — 883 

2.  by  part  payment  82,  493,  568,  610—612,  884—887 
taking  case  out  of  Real  Property  Limit.  Act,  by  signed  acknowledgment  890 
acknowledgment  signed  by  one  of  several  mortgagees,  effect  of  612 

writing  must  be  signed  when  by  party  himself  890,  898 

when  by  party  or  his  agent  891,  899 

must  be  distinct  and  unconditional  891 
taking  debts  on  specialty  out  of: — 

by  written  acknowledgment,  signed  by  party  or  his  agent  568,  892 

what  acknowledgment  will  suffice  892 

by  part-payment  or  payment  of  interest  568,  569,  892 

)ffect  of  indorsement  of  part  payment  on  specialty  by  deceased  payee 

(See  SpeciaUies)  567—578 
aking  incorporeal  rights  out  of  Prescription  Acts  by  consent  or 

agreement  by  deed  or  writing  898 
ufficienoy  of  acknowledgm.  to  take  case  out  of  Stat.,  question  for  Judge       54 

>AT£D  DAMAGES,  in  case  of,  rule  as  to  right  to  begin  848 

ifferenoe  between  penalty  and,  question  for  Judge  54 

PA,  doctrine  of,  explained  515—522 

368  not  apply  to  privU.  communic,  so  far  as  attorney  is  concerned  752 

>e8,  so  far  as  client  is  concerned  762 

jects  declarations  in  matters  of  public  interest  and  pedigree,  why  515,  528 

eans  oonunencement  of  controversy,  not  commencement  of  suit  516 

len  declarations  not  rejected  by  517 

len  rejected  519 

9xisteDoe  of  controversy  unknown  to  declarant  520 — 522 
r  witnesses  and  jurors  must  be  delivered  to  prisoner  charged  with 

treason,  when.    (See  Treason)  1109 

j  orors,  inspection  of  1222 

Qon-paroohial  registers,  where  deposited,  and  contents  of  1217 

grants  of  probate  and  adminisi,  where  deposited  1201 

how  inspected  1201 

>er8onB  whose  real  estate  is  affected  by  judgments,  inspection  of  1225 

iebtors  and  accountants  to  the  Crown,  inspection  of  1225 

onvoy,  admissible  as  public  documents  1276 

ij.  Navy,  Clergy,  and  Law  Lists,  inadmissible  1421 

ainoe  1845,  corporeal  hereds.  lie  in  grant  as  well  as  in,  when  818 

>F  SEISIN,  when  presumed  126 

LIST,  underwriter  presumed  to  know  contents  of  165 
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RD  TENTERDEN'S  ACT— (Confimierf) 

adminioii  must  be  made  before  action  brought  880 

promise  proved  must  correspond  with  that  laid  in  deolarmtion  881 

examples  of  insufficient  acknowledgments  881 

of  conditional  acknowledgments  882 

of  sufficient  acknowledgments  882,883 
acknowledgment  by  one  joint  contractor,  ezor.  or  admor.,  only  binding 

on  himself  *493,  610,  611 

how  judgment  entered  and  costs  given  in  these  cases  611 

part-payment,  what  sufficient  884 

must  be  on  account  of  the  debt,  and  in  part  discharge  of  it       884 

no  exception  in  favour  of  sale  and  delivery  of  goods  884 

items  in  open  account  885 

port-payment  of  principal,  or  payment  of  interest  886 

payment  may  be  proved  by  verbal  admission  887 

identity  of  debt,  when  presumed  887 

effect  of  payment  by  one  joint  contractor,  co-exor.  or  admor.,  was 

not  altered  by  611 
but  now,  by  Mercantile  Law  Amendnu  Act,  part  payment  by  one 

joint  contractor,  &c.,  only  binding  on  himself  612 
§  3,  indorsement  of  part-paym.  on  bill  or  note  does  not  bar  St.  of  Limit.     568 

§  5.  ratification  of  promise  by  infant  must  be  by  writing  signed  887 

§  6,  extends  §  4  of  St.  of  Frauds  as  to  guarantees  888 

representations  as  to  credit  of  another  must  be  by  writing  signed  888 

meaning  of  *' ability  "  mentioned  in  that  §  889 

§  7  extends  §  17  of  St.  of  Frauds  to  contracts  for  goods  not  made,  &c.  832 

under  §  §  5  and  6,  signature  must  be  by  party  to  be  charged  898 

inder  §  §  1  and  7,  signature  may  be  by  agent  appointed  by  parol  611,  882 

)Iaintiff  must  prove  compliance  with,  under  general  issue  273,  273 
(See  Lo8t  Instrument) 

f  ship,  when  presumed  180 

f  goods,  when  carrier  liable  for  168 

when  innkeeper  liable  for  168 

1  action  on  policy  averment  of  total,  but  proof  of  partial  231 
S^STRUMENT,  presumed  to  be  duly  stamped                              141, 143,  390 

hat  search  for  sufficient  to  let  in  secondary  evidence  385 — 390 

lestiou  for  judge  33 

irson  in  whose  custody  it  should  be,  must  be  called  385 

s  declarations,  if  he  can  be  called,  inadmissible  386 

lether  declarations  admissible  if  addressed  to  the  judge  387 

ice  of  proper  custody  should  be  searched  387 

netimes  necessary  to  search  several  places  888 

w  when  person  having  custody  of  instrument  is  dead  389 

rch  need  not  be  recent,  or  for  purposes  of  cause  390 

ice  to  produce  need  not  be  given,  if  loss  admitted  404 

»bate  of  lost  will  when  granted  391 

ion  on  lost  bUl  formerly  not  maintainable  391 

I  cannot  now  be  set  up,  if  indemnity  given  392 

or  under  plea  of  non-aocepit  or  non  fedt  275 

Hiring  attestation,  how  proved  1471 

(B-examination  as  to  contents  of,  allowed  1169 

s-exaunining  party  may  interpose  evidence  to  prove  loss  1169 

il,  when  carrier  liable  for  loss  of  168 
(See  Insanity,  Z/unaHc) 
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ifOB,  wute  lands  within,  presamed  to  belong  to  lord  125 

cmtom  of  one,  when  proveable  by  evidence  of  coBtom  of  another  804 

boandariea  o^  when  proveable  by  like  evidence  306 

costoms  and  boundaries  of,  when  proveable  by  reputation  602,  508 

by  verdicts  and  judgments  inter  alios        1 828 

depositions  of  conventionary  tenants  of,  when  evid.  of  reputation  511 

steward  of,  bound  to  produce  what  documents  as  a  witness  408 

^OR  COUBT,  presentments  in,  when  evidence  of  reputation  511, 1412 

inspection  of  rolls  of,  who  entitled  to,  and  how  enforced  1207 

judgments  of,  how  proved  1257 

fSLAUGHTEB^  on  indictment  for  murder,  prisoner  may  be  convicted  of       228 

acquittal  for,  bar  to  indictment  for  murder  1867 

acquittal  for  murder,  bar  to  indictment  for  1867 

indictment  for,  need  not  specify  mode  of  killing  248 

S,  how  far  admissible  as  evidence  of  reputation  510 

when  admissible,  as  admissions  by  privies  648, 141 2 

Ordnance  Survey  in  Ireland  not  admiss.  as  a  public  document  1411 

deposited  with  Clerks  of  Peace,  inspection  of  1221, 1222 

certificates  of  correction  of  1812 

[NR    See  {Seamen  and  Insurance) 

TIME  LAW,  presumptions  recognised  by  180 — 188 

L    (See  JBandtoriHng) 

testator  may  have  signed  will  under  St.  of  Frauds  by  859 

subscribe  wUl  tmder  new  Will  Act  by  867 

witness  may  attest  wills  tmder  either  Act  by  859,  868 

inconvenient  as  causing  difficulty  in  proof  859 

may  be  proved  by  witness  who  has  seen  party  affix  it  to  other  papers        1479 
effect  of  vendee  marking  goods  in  vendor's  shop  854 

ET,  certificates  by  justices,  that  works  of  new  are  completed  1812 

>vert,  custom  in  London  for  shop  to  be,  judicially  noticed  7 

[AQE,  de  facto,  presumed  valid  157 

vhen  presumed  from  cohabitation  157 

>roveable  by  reputation  476,  477 

zoept  in  petitions  for  dam.  by  reason  of  adultery,  and  in  indictments 
for  bigamy,  when  strict  proof  necessary  157,  476 

roveable  by  parol,  though  register^  875 

dmitted  by  general  issue,  in  action  by  husband  and  wife  254,  295 

oubtful  whether  admitted  by  gen«  issue,  in  action  against  husb.  and  wife  295 
remise  of,  presumption  respecting  162 

resumption  from,  of  legitimacy  113 

demiiiBation  of,  when  presumed  regular  189 

stioiony  of  husband  and  wife  in  crim.  proceedings,  excluded -only  in 
cases  of  lawful  1102 

fe  sued  as  feme  sole  may  prove,  though  she  has  held  herself  out  to 
plaintiff  as  unmarried  698 

tman  who  has  held  herself  out  as  married  to  bankrupt  cannot  deny, 
md  claim  goods  as  her  property  698 

ler  instanoes  where  parties  estopped  from  denying  698 

dble,  -wife  competent  to  prove  1106 

3uit  for  ntdlity  of,  parties  admissible  witnesses  1098 

admission  of  former  marriage  by  wife  will  not  suffice     628 

for  jactitation  of,  parties  admissible  witnesses  1093 

decrees  in  such  suits,  how  far  judgments  in  rem  1842 

for  restitution  of  rights  of,  partiss  admissible  witnesses  1098 
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IRIED  WOMAN.    (See  BuAcmd  and  Wife) 

preBumption  as  to  coercion  of  1 70 

certificate  of  acknowledgment  of  deed  by,  how  prored  1287 

bow  attendance  of,  as  witness,  can  be  enforced  by  recognisance  989 

when  witness,  expenses  should  be  tendered  to  her,  not  to  husband  1001 

sued  as  feme  sole,  may  prove  marr.,  though  she  has  denied  it  to  plt£  698 

may  be  sole  trader  in  London,  custom  judicially  noticed  8 

will  of,  made  in  pursuance  of  a  power,  effect  of  probate  of  1269, 1369 

RY,  mutual  promises  to,  not  within  Stat,  of  Frauds  842 

SEAL,  in  action  against,  for  escape,  he  may  dispute  legality  of  onstody  702 

3HALSE  A,  records  of,  where  deposited  1 198 

'£R.    {See  Servant) 

of  prisoner,  holding  out  inducement,  excludes  confesnon.    (See  Confeition)  71 8 

£R  OF  THE  ROLLS,  public  records  under  his  custody  1194 

enumeration  of  them  1 1 98 

regulations  as  to  inspection  of  them  1195 — 1197 

have  the  public  a  right  to  inspect  them  ?  1197 

in  what  repositories  at  present  kept  1197, 1198 

how  they  are  proved  1280 

SR  OF  SHIP,  when  presumed  agent  of  owner  182 

SRS  IN  CHANCERY,  appomtment  of,  presumed  from  acting  156 

nritness,  how  made  to  attend,  before.    (See  Attendance  of  Wiinettee)  1088 

dtness  attending  before,  privileged  from  arrest    (See  Arrei()  1072 

IRS  OF  LAW  COURTS,  witness,  how  made  to  attend  before  1067 

luties  cast  on  them  by  Com.  Law  Proc.  Act,  1854  1067 
;IAL  ALLEGATIONS  must  be  proved  as  laid.    (See  AUegatiant, 

Variance)  187, 244—251 

lAL  ALTERATION  in  instrument.    (See  JUeraticn) 
HONIAL  SUITa    (See  Divorce  and  Matrimonial  Cam»  Cwurt) 

decrees  in,  are  judgments  in  rem  1842 

as  such,  binding  upon  strangers  1848 

foreign  decrees  in,  effect  of  1881, 1887 

^S,  jury  of^  where  prisoner  pleads  pregnancy  461 

IS,  admitted.    (See  Admiuyo/ne) 

confession  and  avoidance.    (See  Qtrnfemw^  aind  Avoidance) 
lidally  noticed.    (See  Judicial  Notice) 

public  and  general  interest.    (See  PMic  and  Oeneral  Interett) 

[R  registers  of  marriages  and  baptisms,  inadmissible  1272 

}  COURT,  judgments  in,  how  proved  1257 
gment  and  execution  against  garnishee  in  suit  of  foreign  attachment, 

^hen  an  estoppel  for  him  1854 

G^  of  words  will  be  judicially  noticed,  when  22 

en  question  for  judge,  when  for  juiy  55 

kt  is  the  primary  916 

da  must  be  interpreted  in  their  primary,  when  916,  964 

ocuments  question  for  judge  52 — 57 

^S,  legal,  judicially  noticed  22 

MAN,  communication  to,  not  privileged  755 

tied  to  what  allowance,  as  witness  in  equity  1000 

in  courts  of  law  996 

in  criminal  oourts  1008, 1011 

before  coroner  1048 

idance  of^  as  witness  before  coroner,  how  enforced  1043 

expert,  may  give  his  opinion  on  medical  questions.  (SeeArfwrCt)  1144, 1147 
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ERCHANT,  entries  by,  in  hiB  booka,  when  evidence  for,  in  America,  France, 

Scotland,  and  Ck)urt  of  Chancery  582—586 

cannot  be  convicted  of  embezzl.,  if  he  has  diBcloeed  offence  on  oath  1176 

e£f(9ot  of  his  not  objecting  to  account  rendered  mq 

SRCHAKT  SEAMAN.    (See  Seaman) 
SRCHANT  SHIPPING  ACT,  Bummary  proceedinga  under,  muat  be  brought 

within  Biz  months  gy 

liability  of  shipowner  limited  by  lg2 

seamen  under,  need  not  give  notice  to  produce  his  agreement  with  master      404 

may  prove  its  oontents  by  parol  404 

ezona.  taken  imder,  with  respect  to  ships  in  distress,  when  admiss.  480 

transfer  of  ship  under,  must  be  by  bill  of  sale,  attested  812  1465 

agrsem.  between  master  and  seaman  imder,  must  be  in  writing  attested       894 

cannot  be  signed  by  agent  of  master  898  899 

effect  of  erasures,  interlineations,  or  alterons.  in  1445 

indentures  of  ^prenticeship  to  sea  service  under,  must  be  attested  by  Js.    894 

witnesses  how  made  to  appear  before  inspectors  under  1065 

registers  of  British  ships  kept  under,  how  inspected  1225 

how  proved  1287 

admissibility  and  effect  of  1415, 1416 

deposxtions  taken  abroad  under,  when  admissible  1251 

documents  issued  by  Board  of  Trade  imder,  how  proved  1278 

log  books  kept  by  masters  of  ships  under,  how  proved  1282 

admissibility  and  effect  of  1419 

documents  registered  imder,  in  Record  Office  of  Seamen,  how  inspected    1225 

how  proved  1288 

proof  and  effect  of  certificates  issued  by  Board  of  Trade  under  1307 

of  registration  under  1807 

of  competency  or  service  under  1807 

instnun.  under,  requiring  attest,  need  not  be  proved  by  attest  witn.  1465 

on  trial  of  misdemean.  under,  costs  of  witn.  may  be  allowed  1006 

^£R,  foreign  judgment  does  not  merge  original  cause  of  action  1895 

rS,  judgment  not  on,  inadmissible  1876 

order  of  removal  quashed  ''  not  on  merits,"  effect  of  1377 

varianoes  not  material  to  real,  may  be  amended  191, 192,  216 

E  PROFITS.     (See  Bjeetmeni} 

:)POLITAN  BOARD  OF  WORKS,  contracts  made  by  802 

ninutes  of  proceedings  of,  how  proved  1278 
ight  of  inspection  of  books  of                                                             1211, 1224 

ules  and  by-laws  o^  how  proved  1325 

lotices  £rom,  how  authenticated  897 

may  be  served  through  post  164 

ELM  A  8,  in  lease  presumed  to  mean  29th  Sept  942 

ridence  of  custom  to  show  Old  Style  intended,  inadmissible  .942 

BISEX,  registry  of  deeds  m,  how  proved  1281 

*oof  of  certificates  of  searches  and  memorials,  given  by  registrar  in  1815 
»th  these  certificates  must  be  attested  by  two  witnesses                   1815, 1464 

oof  and  effect  of  certificates  indorsed  on  instruments  registered  in  1818 
TE,  entry  of  a  confinement  in  the  book  o^  marked  "  paid,"  evidence 

of  child's  age  557 

sta  of  ownership  in  one  part  o^  when  evidence  of  title  to  another  808 

'fining  of  cost  book  principle  not  judicially  noticed  8 

tat  custoxQS  of  mining  proveable  by  hearsay  502 

w  far  declarant  must  have  had  competent  knowledge  501 

5k 
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bill  to  reform  or  rescind  on  aoootint  o(  when  sustainable  928  924 

iTEESa    {See  CfohabiUUitm)                                                 ,  ' 

when  preramed  agent  of  protector  I73 

of  prisoner,  holding  out  inducementi  excludes  confession  718 
IQATION  OF  DAMAQES,  evidence  of  character  when  admissible  in 

(See  CharacUr)  827—380 

lED  QUESTIONS.  (See  Funciumt  of  Judge  and  Jury)  37 
I,  acts  and  expressions  of,  when  OYidenoe  against  party  822,  481,  488 
)EL.    (^  Sculpture  Copyright  AcU) 

)US,  payment  0^  for  what  period,  bars  right  to  tithes  88 

when  proToable  by  hearsay  502  1848 

when  not  504 

not  proveable  by  hearsay  as  to  particular  facts  507 

whether  proveable  against  vicar,  by  receipts  of  lessee  of  vicarial  tithes  643 

fASTERIES,  what  are  not  proper  repoeitorieB  for  books  concerning  544 

what  are  545 

lieger-books  and  ohartularies  ol^  in  custody  of  Master  of  Rolls  1198 

how  inspected  1 1 95 

how  proved  1280 

37,  how  described  in  indictment  242 

ST  HAD  AND  RECEIVED,  effect  of  never  indebted  to  count  for  261 

action  for,  when  sustainable  against  Corporation  806 

VT  LENT,  effect  of  never  indebted  to  count  for  262 

I.  0.  U.  no  evidence  of  128 

IT  PAID,  effect  of  never  indebted  to  count  for  262 
T  PAID  INTO  COURT.    (See  Paymmt  into  Court) 

H,  meaning  of  the  word  at  common  law  and  in  equity.    (See  Time)  22,  914 

in  Eccles.  Courts  22 

may  be  interpreted  by  evidence  of  usage  939 

by  the  context  915 

lervants  may  be  discharged  on  month's  warning  162 
klENTa     (See  Boundariet,  InseripHont) 

IAN,  afl^rmation  by,  instead  of  oath  1125 
o  of  persons  who  have  belonged  to  that  sect                                    1125, 1126 

'hat  registers  of,  in  custody  of  Registrar-Oen.  1216 

AGE,  equitable,  not  withhi  St  of  Frauds  846 

hen  reconveyed  by  indorsement  of  receipt  827 

'  chattels,  when  valid  802 

how  affected  by  St.  of  Eliz.  1 46 

AQEIE,  must  sue  within  what  time  for  mortgage-money  891 

for  land  88 
knowledgment  of  mortgagor's  title  by,  must  be  by  writing  signed 

to  bar  Si.  of  Limit  612,  890 

knowledgment  of  mortgagoi'*s  title  by  one,  not  binding  on  others  612 

fc  compellable  to  produce  mortgagor's  title<leeds  406,  757 

or  to  give  parol  evidence  of  their  contents  757 

en  presumed  to  authorise  mortgagor  to  distrain  for  rent  161 

.GK>R  must  within  what  time  sue  to  redeem  a  mortgage  83 

jiowledgment  of  title  of,  by  mortgagee,  must  be  by  signed  writing  612,  890 

by  one  mortgagee,  not  binding  on  others  612 
nowledgment  by,  of  mortgagee's  right  to  mortgage  money,  must 

e  bj  signed  writing  891 

m  presamed  authorised  to  distrain  for  rent  in  mortgagee's  name  161 

5  K  2 
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of  parent  and  child  of  same  name  247 

of  joint  owners,  tnisteeB,  tenants  in  common,  kc,  247 

of  prisoneri  not  matter  of  essential  description  249 

identity  of^  raises  inference  that  party  sued  executed  instm.  sued  on  1477 

or  at  least  identity  of  name  and  residence,  or  name  and  trade,  will  do        1476 

preaomption  when  parent  and  child  bear  the  same  172 

when  party  estopped  by  his  conduct  from  relying  on  misnomer  696 

when  oonfeaaion  implicates  other  persons  by  name  716 

of  client,  nuiy  be  proved  by  his  attorney  772 

of  legatee,  effect  of  mistaking  974 

law  attaches  greater  weight  to,  than  to  description  of  legatee  974 

testator^B  habit  of  misnaming  persons  proveable  by  parol  970, 971 

IRATIYES  of  past  events  inadmissible  as  hearsay  485,  488,  491 

i'lONS,  law  of,  judicially  noticed  4 

*URAL  CX)NS£QUENCES,  of  act,  party  presumed  to  intend  89—92 

'URAL  JUSTICE,  foreign  judgments  repugnant  to,  madmissible  1884 

URALISATION,  inspection  of  certificates  o^  enrolled  in  Chancery  1225 

URALNESS  of  witness,  test  of  truth  65 

T  OFFICE,  various  documents  of,  in  custody  of  Master  of  Rolls         1198 

admissibility  and  effect  of  books  of  1414 

BISSARIES,  supplied  to  infiant,  what  are  51 

question  how  far  for  judge,  how  far  for  jury  51 

infimt  cannot  bind  himself  by  contract  except  for  112 

written  acknowledgment  by  infant  of  debt  due  for,  bars  St  of  Limit  880 

presumption  of  wife's  agency  in  ordering  171 

SSITY,  ground  for  admitting  hearsay  498 

testimony  of  wife  against  husband,  who  has  injured  her        1106 

lTIVE.    (See  Onut  Probandi) 

JOENCE,  how  far  question  for  judge,  how  far  for  jury  47 

when  presumed  in  carrier  or  innkeeper  168 

effect  of  general  issue  in  action  on  contract  for  255,  256 

in  case  for  284,  287,  288 

in  trespass  for  294 

in  case  for,  admission  by  one  defendant,  no  evidence  against  others  615 

judgment  against  master,  no  evidence  as  against  servant  of  his  1333 

nrhen  averment  of,  requires  no  proof  221 

LIABLE  SECURITY.    (^  BiU  of  Sxdumge) 

LANTA  PAS,  effect  of  pleading  278 

ALLEGANS  SUAM  TURPITUDINEM  EST  AUDIENDUS,  maxim 
lot  recognised  in  English  courts  1084 

TENETUR  PRODERE  SEIPSUM,  a  maxim  often  carried  too  far  1175 

lazim  not  recognised  in  bankrupt  law  744 

ritneaa  not  compellable  to  criminate  himself  1174 — 1185 

la  he  boimd  to  answer  questions  degrading  him  f  1179 — 1181 

must  answer  questions  subjecting  him  to  civil  suit  1181, 1 182 

ALITT  of  ship  presumptions  against  113, 114 

from  carrying  enemy's  despatches  113 

from  spoliation  of  papers  on  capture  114,  118 

WAS  INDEBTED,  effect  of,  in  actions  on  simple  contract  258—264 

SSIGNMENT,  effect  of,  as  an  admission  678 

len  unneceonary,  on  plea  of  payment  269>  270 

JLES  OF  PLEADING.    (See  Ittue,  General  luue) 
LP£R,  deolarons.  of  proprietorship  in,  at  Office  of  Inl.  Rev.,  how  proved  1289 
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list  of  theie  registers,  where  deposited,  and  what  ihej  oontain  1217 

inspection  of  lists  and  registers,  how  obtained  1217 

in  d?il  ciSQS  proved  by  certified  oopies,  under  rules  as  to  notice,  ko,  1288 

in  criminal  cases  originals  must  be  produced  1279, 1284 

IN-PRODUCTION  of  eridenoe,  presumption  from  118 120 

)N-R£Sn)ENCE,  burthen  of  proof  in  proceedings  against  oleigyman  for  844 

•NSUIT,  does  not  bar  future  action  I375 

TART,  public  seal  o^  judidaUy  noticed  10 

notarial  instmmentSy  now  proved  881 

sflBdavits  sworn  before,  how  proved  18, 19, 1258, 1264 

FE.    (See  BiU  of  Exchange) 

Judge's  notes.    (See  Judge) 

note  or  memoranduuL    (See  Memanmdwn,  Memory) 
'OUILTT.    (^  OenenU  l99ue) 

'  POSSESSED,  effect  of  plea  oi,  in  trover  292,  293 

in  detinue  281 

in  trespass  de  bonis  asportatis  290,  295 

in  treepaas  quare  dausum  fregit  290,  295 

ICE.    (See  Judicial  Notice)  8-.29 

of  dishonour.    (See  Bill  of  Excha/ngt) 

to  produce.    (See  Notice  to  Produce) 

of  action,  to  parties  acting  in  pursuance  of  Statute  298,  800 

when  necessary  to  plead  deficiency  of  such  274 

necessity  for,  question  forjudge  49 

to  produce  notice  of  action,  unnecessary  401 

to  admit    (See  Notice  to  Admit)  682—637 

of  bankruptcy  in  the  Gazette,  admissibility  and  effect  of  1330 

ofintention  to  dispute  bankruptcy.    {See  Bankruptcy)  1897—1399 

to  use  certified  extract  of  non-parochial  register  1 283—1285 

to  prove  devise  by  probate  1406 

to  quit  service,  is  a  month's  warning  44,  162 

to  quit  a  tenancy  ia  six  months'  43 

^hat  amounts  to  waiver  of,  by  landlord  657 

to  waiver  of  objection  to,  by  tenant  659 

0  produce  notice  to  quit,  imnecessary  401 
ervioe  of,  proved  by  indorsement  on  copy  in  writing  of  deceased  attorney  575 
eceiving  vi^out  objection,  how  far  an  admission  659 

1  writing  of  time  k  place  of  examination  must  in  Chancery  be  sent 

to  witn,  with  subp.  1031 

Ivertisements  in  Qasette  and  newspapers,  when  evid.  of  1381, 1382 

ay  be  sent  by  post,  when  164,  895,  896 

'  objeetion  to  voter,  under  Election  Act,  how  signed  895 

iplicate  of  such  notice,  stamped  at  Post-office,  how  signed  895 

appeal  from  decision  of  Revising  Barrister,  how  signed  895 

appeal  to  qtiarter  sessions,  how  signed  and  what  it  must  contain  896 

cbargeability  under  Poor-law  Acts,  now  signed  and  served  896 

appeal,  under  Poor-law  Acts,  how  signed  and  served,  and  contents  of  896 
en  bj  Metropolitan  Board  of  Works,  how  authenticated  897 

how  served  164 

bal,  may  be  proved,  though  also  written,  unless  writing  necessary  874 

>FOceeding8,  how  far  necessary  to  validity  of  foreign  judgment  1388,  ]  885 
rO  AI>HIT,  enactments  and  rules  of  Court  as  to  632--634 

er  party  n&ay  give  notice  of  intention  to  give  in  evidence  documents       682 
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unless  paiij  calling  for  them  inspects  them  1444 

party  refusing  to  produce  docum.  under,  cannot  put  it  in  as  bis  evid.         1444 

refusal  to  produce  after,  raises  presumption  that  document  was  stamped       120 

raises  no  other  legal  presumption  against  party  120 

but  may  prejudice  jury  against  him  120 

renders  it  unnecessary  to  call  attesting  witness         1444,  1468 

'0RIET7.    {See  lUpiUatum,  ffeartay) 

evidence  of,  when  admissible  476 

3ANCE,  in  case  for,  what  not  guilty  puts  in  issue  282,  286 

committed  by  servant,  when  master  criminally  answerable  for  117 

LITT  OF  MABRIAGE,  in  suit  for,  parties  admissible  witnesses  1093 

admission  by  wife  of  former  marriage  will  not  suffice  628 

LUM  TEMPUS  OCCURRIT  REGI,  when  maxim  defeated  by  presumption     131 

TIEL  RECORD,  on  plea  of,  how  record  of  same  court  proved  1232 

of  different  court  proved       1282, 1238 
on  trial  of  issue  of,  what  amendments  are  allowable  199 

BER,  allegations  of,  need  not  be  proved.     (See  Variance)  241 

BER  OF  OFFENDERS,  when  more  than  one  must  combine  to  consti- 
tute an  offence  1096 
when  two,  when  three,  when  six,  when  twelve  necessary  1096 
BER  OF  WITNESSES,  when  more  than  one  necessary                         785—799 
to  establish  treason                                                                                 785 — 789 
when  treason  consists  of  personal  injury  to  Sovereign  789 
to  prove  perjury.     (See  Perjury)                                                            789—793 
in  cases  of  bastardy                                                                                            798 
to  rebut  an  answer  in  Chancery  794 
in  Ecclesiastical  Courts                                                                                    795 
corroboration  of  accomplices                                                                  795 — 798 
of  informers                                                                              798 
in  treason,  two  necessary  to  deli  v.  of  copy  of  indict.  &  of  lists  of  witn.  &  jury  1109 
time  for  objecting  to  non-compliance  with  this  regulation                            1109 
)f  attesting  witnesses  to  verify  particular  documents.  (See  AUetting  WUneues) 
CJPATIVE  WILLS,  excluded  from  Will  Act                                          860,  869 
[JAM  INDEBITATUS.    (See  General  Issue) 
effect  o^  in  action  on  simple  contract                                                    258 — 264 

testimony  must  in  general  be  given  upon  1112 

xception  as  to  certain  aborigines  in  the  British  colonies  1118 

^hen  affirmation  or  declaration  substituted  for  1125 — 1127 

ule  requiring,  extends  to  j  udges,  jurors,  peers,  and  the  Sovereign  111  3 — 1 115 

ersona  insensible  to  obligation  of^  incompetent.  (See  Competency)  1112 — 1122 

'hat  courts  and  persons  competent  to  administer  1123 

>nBB  of  administering  1124 

itneas  may  be  sworn  in  form  he  deems  binding  1123 — 1125 

epositioDS  to  be  admissible  must  have  been  taken  upon  410 
Lamination  of  prisoners,  purporting  to  have  been  taken  upon,  inadminible    740 

lis  rule  of  questionable  policy  740 — 742 

tnfeesions  made  on,  when  admissible  742^744 

ouae  of  Ck>mmous  could  not  administer,  before  1851  1038 

except  in  case  of  election  committees  1037 

can  now,  by  virtue  of  Lord  Brougham's  Act  1038 

swer  by  peer  to  bill  in  equity,  need  not  be  put  in  upon  1114 

by  foreign  Sovereign  must»  when  1114 
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2od  nilfr— if  any  one  of  Beveral  issues  lies  on  pUinti£^  he  must  begin, 

if  he  will  undertake  to  give  evidence  upon  it  849 

practice  as  to  calling  evidence  in  reply  850 
when  Ct.  will  review  decision  of  judge  respecting  right  to  begin      852 

when  plaintiff  or  prosecutor  entitled  to  reply  852 

when  Att-Qen.  entitled  to  reply  853 

ATION  OF  LAW,  surrender  of  lease  by,  what.  (See  SL  qfFramU)  819—825 

when  presumed  185 

assignmeDt  by,  in  case  of  heir  at  law,  admor.,  ezor.  de  son  tort,  k 

married  woman  827 

in  oases  of  bankrupts  and  insolvents  827,  828 

bankrupt  and  insolvent  lessee  delivering  up  lease  825—827 

ON,  once  entertained,  presumed  to  continue  174 

witness  cannot  speak  to,  in  general  1141 

when  witness  may  testify  as  to  his  1142, 1488 

when  experts  may  testify  as  to  their.    (See  ExperU)  1144—1150 

witness  testifying  as  to  his,  may  be  guilty  of  perjury  793, 1148 

}f  foreign  counsel,  privileged  from  disclosure  759 

US  INTERPRES  RERUM  USUS,  application  of  maxim  965—967 

Mimissions,  to  be  received  with  great  caution  186,  708 

K>nfes8ions  also  709 — 712 

itatements  of  deceased  relatives  admissible  in  matters  of  pedigree  582 

against  pecuniary  interest,  whether  admiraible  558 

in  course  of  office  or  business,  whether  admissible  581,  582 

ontraot  cannot  waive  in  part  or  vary  statutory  written  contract  927 

may  perhaps  wholly  waive  such  contract  before  breach  927 

)stimony.    (See  Pard  Evidence) 

of  witness  on  former  trial,  how  proveable  454 — 456 
OF  PROOF.    (See  Ontit  Probandi) 
3.    (See  Standing  Ordert,  Rtdee) 

'  poor-law  commissioners,  judicially  noticed  27 
'  removaL     (See  Jiemovat) 

'  all  competent  tribunals,  evidence  in  nature  of  reputation  512 — 515 

g.  of  Commiss.  of  sewers  as  to  repair  of  sea-walls  518 

berlooutory,  inadmissible  514 

Council,  when  private,  not  judicially  noticed  26 

when  proveable  by  the  Qazette  1329, 1380 
judges.     (See  Judge) 
justices.     (See  Juttiea) 

Chancery  how  proved  1285 

what  relate  to  attendance  of  witnesses  1031 
inferior  courts.    (See  Inferior  Cowis) 

^O  WITNESSES  OUT  OF  COURT.    (See  Witne8$et)  1128—1181 

CE  SURYET,  in  Ireland,  inadmissible  as  a  public  document  1411 
CE  STORES,  party  charged  with  possess,  o^  must  prove  his  authority  341 
LS.     (See  IhplieaU  OriginaU) 

flAPHY  of  two  writings  may  be  compared  1485, 1490 
judgment  of,  in  quo  warranto,  against  incumbent,  condusiYe  upon 

loee  claiming  title  of  office  under  him           ,  1352 

RY,  judgments  of,  are  judgments  In  rem  1342 
'DINQ  SATISFIED  TERBIS,  when  presumed  to  be  surrendered  182—185 

^termination  of,  by  8  &  9  Vict^  c  112  184 

R,  appointment  of,  presumed  ftrom  acting  156 
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whether  stending  orders  of,  require  proof  16 

statements  made  in,  not  to  be  disclosed  781 

admiflsibility  and  effect  of  Queen's  speech  in  opening  1827 

of  addressee  of  either  House  of  1827 

proof  and  effect  of  certificates  of  papers  being  published  by  order  of         1809 
of  certificates  of  costs  of  private  bills  1809 

time  and  place  of  sitting  of,  judicially  noticed  25,  26 

lAMENTART  'AGENT,  must  deUver  bill  of  costs,  when  271 

L  EYIDBNCBy  inadmissible,  as  primary  eyidenoe  to  prove  contents  of 

documents.     (See  Bett  Evidence)  858 — 870 

when  admiss.  though  written  evid.  on  same  point.  (See  Bett  Evidence)  867 — 876 

idmimbU  to  vary  wriUngt ;—  91 7 — 986 

especially  where  by  Stat.,  transactions  must  be  evidenced  by  writing       918 

rule  extends  to  records,  deeds,  wills  and  instruments  required  by 

Stat  or  common  law  to  be  in  writing,  as  evidence  of  contracts  919 

does  not  ^ply  to  receipts  or  loose  memoranda  919 

forgery,  fraud,  illegality,  or  want  of  due  execution,  proveable  by 

parol  under  proper  plea  265,  920,  921 

so  duressy  or  want  or  failure  of  consideration  922 

idmissible  in  equity  on  bills  to  reform  or  rescind  writings  928,  924 

when  adnussible  to  show  written  agreement  waived  or  discharged  925 — 928 

if  agreement  be  by  deed,  inadmissible  925 

in  case  of  statutory  written  agreement^  how  far  926,  927 

in  case  of  written  agreements  at  common  law  926 

in  case  of  wills  928 

distinction  between  revocation  of  will,  and  ademption  of  legacy  928 

proof  of  collateral  parol  agreement  admissible  929 

contemporaneous  writings,  admissible,  when  980 

Grangers  may  disprove  written  statements  by  parol  980 

hen  admissible  to  contradict  recitals  of  formal  matter  in  deeds  981 

to  contradict  recited  date  of  instrument  981 

lustrations  of  rule  rejecting,  to  vary  writings  982 — 986 

Jinoi  contradict  or  vary  examinations  of  prisoners  788 

>w  far  admissible  to  add  to  examinations  of  prisoners  788 

isiibU  to  explain  wrUinge : —  987 

t.  where  wfiHng  wmUeUigible  or  euseeptible  of  two  meaninift  987 

foreign  language,  short-hand,  cypher,  illegible  writing  987 

provincial,  local,  technical,  or  obsolete  language  987 

evidence  ofutage,  when  admissible  to  explain  language  in  writing  988 — 941 

not  admissible  to  contradict  or  vary  what  is  plain         941 — 948 

admissible  to  annex  incidents  948 

e.  g.  days  of  grace  allowed  on  bills  948,  944 

hoUdays,  allowed  in  contracts  for  hiring  and  service       945 

title  to  heriot,  though  not  expressed  in  lease  945 

title  of  lessee  to  an  away-going  crop  945 

rule  annexing  incidents  applies  to  all  contracts,  respecting 

transactions  where  known  usages  prevail  946 

examples.    (See  Annexing  Incidents)  946 — 952 

the  usage  must  not  be  repugnant  to  contract  952 

doctrine  of  expressum  fadt  cessare  tadtum  657,  958 

the  usage  need  not  be  immemorial  or  uniform  954 

meaning  of  "custom  of  the  country  "  with  reference  to  husbandry        954 
where  trade  established  for  a  year  or  two  954 
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of  facts  oaimot  be  proved  by  hearsay  in  matters  of  pablie  interest  507 

['lES,  to  record,  may  testify.    (See  Oompetenep)  1086 

though  they  have  addressed  the  jury  as  adTocatee  1110 

oQ  whose  behalf  action  brought  or  defended,  may  testify.  (See  (hn^petencif)  1086 


husbands  or  wives  o^  may  testify.     (See  Oompdencg) 
may  be  examined  by  opponents  prior  to  trial 

provisions  on  this  subject  of  Com.  Law.  Proc.  Act,  1854 

object  of  these  enactments 

mode  of  proceeding 

order  to  serre  opponent  with  interrogatories 

affidavit  in  support  of  order,  contents  of 


1089,  1090 

445—452 

446-451 

446 

447—449 

446 

449 


if  interrogatories  not  answered,  Ck>urt  may  order  oral  examination        450 

how  taken  and  when  admissible 
not  entitled  to  allowance  as  ordinary  witnesses 
may  be  allowed  special  costs  for  detention,  when 
how  far  allowed  to  defeat  judgments,  by  proving  firaud 
may  be  ordered  out  of  Court,  if  witnesses 
effect  of  persons  being  made,  without  their  knowledge  or  consent 
dentity  of,  how  established 
character  of  persons  suing  or  sued  by  Stat,  as  nominal,  admitted, 

unless  specially  denied 
udgments  inter  partes,  conclusive  for  or  against,  when 
tstoppels  by,  binding  on  privies 
dmissions  by,  when  conclusive.    (See  Admit$ion$) 

evidence  against  privies.    (See  Priviet) 
dmissions  by  nominal,  effect  o(  as  against  real  parties 
ow  to  deal  with  plea  setting  up  release  by  nominal  plaintiff 
'hen  privileged  from  arrest.    (See  Arrut) 
mnot  attack  character  of  own  witnesses 
tay  contradict  them,  when.    (See  WUneiaea) 
lay  prove  that  they  have  made  inconsistent  statements,  when 
IONS,  under  8  &  9  Vict.  o.  106,  must  be  by  deed 
BBS,  presumption  of  continuance  of  partnership 
ct  of  partnership,  proveable  by  acts  of,  without  producing  deed 
ssolution  of;  how  far  proveable  by  notice  in  Gazette  or  newspaper 
ference  must  be  raised  aliunde  that  party  has  read  the  notice 
>w  this  may  be  done 

esumed  to  be  interested  in  equal  proportions 
fendant  may  prove  his  partnership  with  plaintiff  under  general  issue 
ssomed  authority  of,  to  accept  bilk,  &o. 

to  pledge  each  other's  credit 
set  of  non-aooepit,  when  parties  sued  on  bills 
nissiona  by  one,  when  binding  on  firm 

not  admissible  to  prove  partnership  itself 
s  and  declarations  of  one,  when  admissible  against  others 

how  £u*  admissible  after  dissolution 
t-pay.  by  one  does  not  take  debt  out  of  St.  of  limit,  as  to  others  493,  61 2 
doea  written  aoknowledgment  by  one  498,  610,  611 

7  far,  if  aoknowledgment  in  name  of  firm  493,  494 

T  judgment  entered  and  costs  given  in  these  cases  611 

kt  remedy  against  admission  by  one  in  fimud  of  others  618 

r  fiar  party  estopped  from  denying  partnership,  by  allowing  his 
ame  to  be  used  by  firm  699 


450—462 

999 

1000 

1370 

1128,  1129 

1350 

1474—1478 

254 

1848—1352 

98 

641—646 

606—608 

608,  609 

1068—1078 

1151 

1151 

1151 

813 

178 

367 

1331 

1332 

1332 

166 

274 

167 

167 

277 

609^—615 

616 

492 

492,  493 
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cannot  be  pleaded  with  other  pleas  denying  cause  of  action  684 

may  be  made  as  of  course,  when  681 

by  leave  of  court  or  judge,  when  681 

oannot  be  made,  when  682 

made  by  way  of  amends  in  case  of  libel  682 

when  actions  brought  against  parties  for  acts  done  in  exeea- 

tion  of  office,  or  in  pursuance  of  Stat  682 

should  be  allowed  in  all  personal  actions  682 

should  not  operate  as  admission  of  cause  of  action  682 

does  so  operate,  to  what  extent  682 — 688 

upon  indebitatus  counts  682 

upon  special  counts  in  actions  on  contract  688 

admits  plaintifTs  claim  to  character  in  which  he  sues  655,  684 

only  admits  special  count  to  extent  plaintifif  bound  to  prove  it  685 

does  not  admit  damages  beyond  sum  paid  in  686 

or  breach,  other  than  that  to  which  payment  applies  686 

admits  deed  in  action  of  covenant,  though  non  est  &ctum  pleaded  1469 

effect  of,  in  actions  on  tort  686 

applying  for  rule  for,  tome  evidence  of  liability  688 

/£,  offers  made  to  purchase,  inadmissible  631,  648 

caution  respecting  sach  offers  650 

;E  officer.    (See  Conttable) 

FNIART  INTEREST.     (See  ItUerett) 

QREE,  why  hearsay  adnussible  in  questions  of  528 
declarations  must  proceed  from  relations  by  blood  or  marriage  528 
whether  declarations  of  bastard  admissible  524 
declarations  of  husband  after  wife's  death  525 
hearsay  upon  hearsay,  admissible,  if  aU  declarations  from  relatives  525 
general  repute  in  family  admissible  526 
relationship  of  declarant  must  be  proved  by  extrinsic  evidence  526 
degree  of  relationship  need  not  be  proved  526 
declarant  must  be  dead  or  incapable  of  being  examined  527 
if  so,  his  declarations  admissible,  though  living  witnesses  might  be  called    527 
relationship  and  death  of  declarant,  questions  for  judge  88 
declarations  must  be  made  ante  litem  motam.    (See  Lit  Moid)  515 — 522 
lat  are  mattert  of  pedigree : —  528 — 582 
questions  of  descent  and  relationship  528 
fact  and  time  of  births,  marriages,  and  deaths  528 
avidence  must  be  required  for  some  genealogical  purpose  530 
eu  g.  to  support  plea  of  infemoy,  letters  by  deceased  fitther  of  de- 
fendant stating  time  of  son's  birth,  inadmissible  581 
learaay  of  what  fisusts  admissible  529 

inadmissible  529, 580 

learsay  evidence  of  locality  531 

ms  in  which  heartay  admistible : —  582 — 541 

iral  declarations  of  deceased  relatives  532 

unily  conduct,  as  recognition  of  legitimacy,  or  illegitimacy  538 

otice  or  non-notice,  or  descriptions,  in  will  584 

ntriee  in  Bibles,  &c.  534 

srrespondence  of  relatives,  recitals  in  family  settlements  or  deeds  535 
iscripta.  on  tombst,  fauL  portraits,  engravings  on  rings,  charts  of  pedigree   536 

lural  monuments  proveable  by  copy  392,  537 

oooznent  must  be  recognised  by  fiunily  588 

5l 
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when  admianble  458 
3N  LAWFULLY  AUTHORISED.    (See  Agent) 

[)NALTT,  what  is,  though  annexed  to  land  849—851 

presumption  as  to  ownerahip  of^  from  poaseasioa  126 

nONIKG  CREDITOR,  when  estopped  from  disputing  bankruptcy  652 

7  BAG  OFFICE,  locorda  in,  proTeable  by  office  copies  1285 

what  records  are  deposited  in  1286 

proof  and  effect  of  certificates  of  documents  being  enrolled  in  1816 
f  LARCENY.    (See  Zorceny) 
fSESSIONa    (See /fMficef ) 

RIL,  records  of  abolished  Court  of,  where  deposited  1198 

jntries  in  vestry-books,  when  eyidence  to  support  title  to  1415 
CUNS.    (^M  Medical  Man) 

nspection  of  books  of  College  of  1 21 1 

,  presumption  against  owner  of  ship,  though  pilot  on  board  182 

RDS,  how  contents  of,  proyeable  877 

1,  auctions  of,  unnecessary  in  body  of  indictment  287,  238 

ufficient  to  state  yenue  in  margin  287,  288 

zception  in  indictment  for  local  offences  238 

rhat  are  local  offences  238 

(legations  of,  in  civil  actions,  usually  immaterial  236 
f  deposit  (See  C^MSiody)  885—389,543—546 
r  birth,  or  death,  may  be  proved  by  register  under  Regist  Act,  when       1444 

when  and  how  far  proveable  by  traditions  of  relations     581 

[*IFF,  competent  witness  for  himself.    (See  CcmpcUfRcy)  1086 

tmpellable  to  testify  for  opponent.    (See  CompeUncy)  1086 

ay  be  examined  by  defendant  prior  to  trial    (See  Partiei)  445 — 452 

nnot  split  his  demand  1362—1364 
iND  PLEADINGS.    (See  Isnie,  General  Ittue) 

»t  now  signed  by  counsel  598 

%j  now  be  traversed  in  whole  or  in  part  672 

nusaions  in,  when  and  how  £ar  conclusive.  (See  AdmMont)  667 — 687, 1401 

a  be  taken  distributively,  when  282-286 

x>ppel8  not  binding  unless  pleaded  99 
t^G  GUILTY.    (Bee  GmUy  ConfetsioM) 

NG  OVER,  effect  of,  as  an  admission.    (See  AdnUasion)  669 — 680 

I,  witness  not  bound  to  produce  documents  which  he  holds  as  a  406 

^TT,  Ld.,  his  observations  on  Stat,  of  Limit.  88 

^G,  within  what  time  prosecution  must  be  commenced  86 

>of  of  place  must  correspond  with  allegation  239 

at  sufficient  allegation  of  locality  239 
ering  land  by  night  armed  to  tcdKC  game,  offence  when  three  persons 

re  together  1096 

defendant  inadmissible  witness  for  the  others  1096 

Etppointment  of,  presumed  from  acting  156 

iibili^  of  testimony  of  68,  78 

fessioiia  made  under  inducement  by,  inadmissible  718 

y  of,  with  respect  to  taking  confession  of  prisoner  727 

it  costs  allowed  to,  as  witnesses  in  crim.  trial  1009 — 1018 
Dublicy  excludes  what  evid.  (See  Privileged  CommvnicationM)  749 — 784 
isurance.     (See  Ineiurance) 

)KS,  admissible  as  public  documents  1276 

motion  of  1222 

5  L  2 
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effect  of  probate  of  will  of  wife  made  in  puranance  of  a  1269, 1369 

R  OF  ATTORNEY,  when  agent  must  be  appointed  by  811 

mode  and  effect  of  granting^  by  Joint-Stock  Co.  to  execute  deeds  810 
riCE,  as  to  postponement  of  triaL    (See  Pottpcnemmi  of  TrioJ) 

as  to  amendments  212 

as  to  admitting  accomplices,  and  requiring  confirmation  795 — 799 
18  to  the  order  of  proof,  and  right  to  begin  and  reply.  (See  Onu»  Probandi) 

IS  to  calling  for  production  of  documents  at  trial  1444 

)f  superior  courts  of  law,  judicially  noticed  26 

)f  other  courts,  not  27,  28 

2R-B00E,  entry  in,  admissible  in  matters  of  pedigree  684 

oust  be  shown  to  have  been  made  by  relative  685 

[BLBS,  of  statutes,  admissibility  and  effect  of  1826, 1827 

AKCT,  juiy  of  matrons,  where  prisoner  pleads  461 
DIC!E,  offers  made  without,  inadmissible  681,  648—650 
IINART  INQUnUBS  ACTT,  how  witnesses  under,  made  to  attend 

before  inspectors  1065 
SATIYE  COURT  OF  CANTERBURY.    (See  Eedaiattieal  Cawit) 

5ATIVB8  OP  CROWN,  judicially  noticed  4 
tIPTION.    (SeeC^ittom) 

rivate  prescriptive  rights,  whether  proveable  by  reputation  505 
ct,  within  what  time  title  to  incorporeal  rights  must  be  claimed  under     84, 85 

king  case  out  o(  by  consent  or  agreement  by  deed  or  writing  898 

rCE,  meaning  o^  in  Will  Act  as  to  attestation  862—864 

fTATION,  of  a  living,  right  to,  not  proveable  by  hearsay  504 

register  of,  who  entitled  to  inspect  1211 
TMENT,  of  cheque,  bill,  or  note  payable  on  demand,  time  allowed  for      41 

within  what  hours  allowable  41,  42 

Manor  Court,  when  admissible  as  reputation  511 

in  other  cases  1412 

when  steward  compellable  to  produce  as  witness  408 

PTIONS,  different  kinds  of  79 

al,  must  be  pointed  out  by  judge  84, 115 

al,  conclusive  or  disputable  79 

iclusive,  on  what  founded  79, 114 

en  conclusive  by  statute  80 — 88 

at  common  law  88^114 
nlar  eondunve  ;— 

ease  for  a  year  in  release  reciting  it  80 

ines  being  levied  by  proclamations  80 

ill  of  exchange  being  a  foreign  bill,  when  81 

ompresaion  of  malt  81 

lalice,  from  destroying  works  of  art  in  museum  90 

:>  smuggling  119 

ayment,  from  non-claim  within  six  years.    (See  LimiUUioni)  82,  88 

tie,  firom  undisputed  enjoyment  88,  88 

)ligioiis  opinions,  from  usage  for  twenty-five  years  85 

inocenoy,  from  non-prosecution.    (See  Limitaiion$)  85 — 87 

lowledge  of  criminal  law  89 

iminal  intent,  from  what  acts  89 — 92 

party  intends  natural  consequences  of  his  acts  89 — 92 

vour  of  judicial  proceedings  98 — 95 

voor  of  regularity  of  what  formal  proceedings  95 
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PRESUMPTIONS— (C7<m<ffiii6(Q 

reepecting  execution,  alteration,  revooation,   and   oonstraction   of 

wills.    (See  Willi)  148—152 

respecting  miatakes  in  willa  980 

abatement  of  legacies  in  wills  152 

bequest  of  annuities  152 

cumulatiye  legadee  and  double  portions  982, 988 

satisfaction  of  debts  by  legacies  988 

legacies  to  ezeontors  153 

emblements  153 

that  documents  were  made  on  day  they  bear  date  153 

exceptions  to  this  rule.    (See  Date)  154,  480,  569—578 

of  due  appointment  from  acting  in  public  office  155 

of  validity  of  marriage  de  fiEbcto  157 

of  marriage,  from  cohabitation  157 

exceptions  to  this  rule  157 

respecting  professional  men,  from  their  acting  as  such  158 161 

from  usual  course  of  trade  or  business  151 iqq 

of  conyersion  in  trover,  from  demand  and  refusal  161 

that  contract  was  made  in  accordance  with  usage  165 

that  contracts  are  to  be  performed  within  reasonable  time  162 

that  bill  found  in  hands  of  drawee  has  been  paid  163 

that  all  rent  due  has  been  paid  if  receipt  for  last  quarter  produced  168 

as  to  what  constitutes  a  debt  or  a  loan  163 

respecting  right  to  determine  tenancy  from  year  to  year  161 
reepecting  right  of  mortgagor  to  distrain  for  rent  as  bailiff  of  mortgagee     161 

respecting  the  hiring  of  servants  162 

respecting  partners  166 

respecting  agents  167, 168 

respecting  surgeons  and  apothecaries  169 

reepecting  terms  of  tenancy  and  service  161, 162 

respecting  transmission  of  letters  by  post  163 

respecting  carriers  and  innkeepers  168 
respecting  masters  of  steam-vessels,  when  accident  occasioned  by  collision       6 

respecting  in£EUits.    (See  Infant)  169 

respecting  capacity  of  infant  witnesses  1117 

respecting  coercion  of  married  women  170 

respecting  agency  of  wife  171 

respecting  parent  and  child  when  they  bear  the  same  name  172 

respecting  continuance  of  human  afiBadrs  172 

of  partnership,  &c.  I73 

of  opinions  I74 

of  life  174—177 

respecting  survivorship  178 180 

respecting  the  foundering  of  ships  180 

respecting  the  seaworthiness  of  slups  181 

respecting  dereliction  181 

respecting  liability  of  shipowner,  though  pilot  on  board  182 

for  repairs  or  stores  ordered  by  master  182 

respecting  domidl  I83 

respecting  copyhold  property  288 

respecting  the  limitation  of  a  peerage  I34 

respecting  the  capacity  of  deaf  and  dumb  witnesses  HI 7 

respecting  religious  belief  in  witnesses  1121 
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ATE  WBITINQS— (Conttnued) 

cross  examination  aa  to  contents  of,  allowed,  though  not  produced  1168 

mode  oi  proceeding  in  anch  case  1168 — 1170 

this  rule  inapplicable  to  criminal  trials  1171 

when  necessary  to  show  that  they  come  from  proper  custody  548 

what  is  proper  custody  of  887 — 889,  548 — 546 

^oecUon  and  producHon  of,  hrfore  trial,  how  obiamed : —  1422 — 1442 

old  law  of  profert  and  oyer  1422 

open  to  what  objectiona  1422 

now  abolished  1428 

when  judge  used  to  order  inspection  of,  at  common  law  1428 — 1427 

inspection  of  all,  set  forth  by  either  party  in  pleading  1428 

which  defendant  held  as  trustee  for  plaintiff  1424 

applicant  must  have  had  legal  interest  in  instrument  1425 

must  have  been  party  to  dvil  suit  actually  pending  1425 

where  deft,  though  not  possessed  of  docum.  had  control  over  it  1426 

where  document  was  in  custody  of  stranger  1426 

ipplication  to  judge  at  Chambers,  most  convenient  1428 

)n  what  affidavit  application  founded  1424, 1426 

ipplication  made  on  suggestion  of  foxgery  1427 

ipplication  for  production,  to  get  instrument  stamped  1424 

!i0rd  Mansfield  wished  to  extend  this  jurisdiction  1427 

egislature  has  extended  it  1428 

by  Lord  Brougham's  Evid.  Act,  1851, 14  k  15  Vict.,  o.  99,  s.  6  1428 

imited  object  of  this  clause,  and  why  limited  1428 

ot  to  discover  existence  of  documents  1428 

)ut  to  obtain  inspection  when  document  shown  to  exist  1429 

jy  Com.  Law  Proced.  Act,  1854, 17  &  18  Vict.,  c.  125,  s.  50  1480 

bis  clause  substitute  for  bill  of  discovery  1480 

lode  of  proceeding  under  these  enactments  1480 

ises  on  the  subject  1481—1484 

ispection  of,  how  enforced  by  bill  of  discovery.  (See  Discovery)  1484 — 1488 

by  simmiary  order  in  Chancery  1488 

in  Ireland  1440 

by  Court  of  Probate  1441 

in  county  courts  1441, 1442 

under  special  Acts  1442 
hat  sufficient  excuse  for  non-production  o^  at  trial.    (See 
Secondary  Evidence)                                                                 884—409, 1448 
ben  lost,  what  search  sufficient  to  let  in  secondary  evidence. 

(See  Lost  Inttrtmeni,  CuOody)  885 — 890 

len  lost  presumed  to  be  duly  stamped  141, 148 
in  hands  of  opponent,  when  and  what  notice  to  produce  neces- 
sary.    (See  Notice  to  Produce)                                                  898—405, 1448 

rty  served  with  notice,  not  bound  to  produce  1448 

«r  notice,  what  is  the  proper  tinie  for  calling  for  production  1444 

t>duotion  of  papers  upon  notice,  does  not  make  them  evid.  1444 

less  opposite  party  inspects  them  1444 
rty  refusing  to  produce  docum.  after  notice,  cannot  put  it 

in  aa  his  evid.  1444 

eration  in,  effect  of.    (See  Alteration)  1445—1462 

itilated  docs.,  when  admissible,  if  coming  from  proper  custody  1462 

at  must  be  attested.    (See  Attesting  Witness)  1464 

reesity  of  calling  attesting  witness.    (See  Attesting  Witness)  1468—1474 
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trusieet  and  mortgagees,  how  hr  proieeied  ttom  producing  title- 
deeds  of  cestuis  que  trust,  or  mortgagors  757 
rule  applies  though  client  stranger  to  suit  758 
documents  in  hands  of  solicitor  to  assignees  of  bankrupt  758 
party  not  bound  to  produce  dooum.  need  not  disclose  its  oonttnts  757 
where  attorney  has  violated  his  trust  761 
documents  not  inadmissible  because  illegally  taken  firom  him  761 
attorney  must  have  been  acting  as  legal  adyiser  761 
no  regidar  retainer  necessary  761 
person  not  attorney,  consulted  as  such  761 
rule,  how  applicable  when  cUerU  interrogated  762 
does  not  extend  to  communication  before  any  dispute  762,  768 
this  rule  unsound  in  principle  768 
explained  away  by  Ld.  J.  Knight  Bruce  768 
when  attorney  acting  for  opposite  parties  764 
protection  remains  for  ever,  unless  removed  by  client  765 
whether  protection  extends  to  crimes  752,  762,  766 
apparent  exceptions  to  rule  768 
illustration  of  these  exceptions  769 — 774 
attorney  turning  infonner  as  coHX>nspirator  769 
statements  made  before  retainer,  or  after  employment  ceased  769 
attorney  consulted,  but  not  Mnployed,  being  under^heriff  770 
offers  of  compromise  made  between  parties  in  presence  of  attorney  770 
information  communicated  to  attorney  firom  ooUaterel  quarters  771 
questions  asked  attorney  as  to  matters  of  hci  771 
attorney  may  prove  client's  handwriting  772 
must  state  U^cta  on  which  his  opinion  of  testator's  oapadty  founded  778 
may  identify  his  client  as  having  sworn  to  answer  in  Chancery  778 
rule  does  not  extend  to  unnecessary  communications  778 
attorney  as  attesting  witness  must  prove  execution  by  client  774 
cannot  state  whether  document  intrusted  to  him  was  duly  stamped  774 

or  had  erasure  upon  it  774 
8.  judgei,  ojrbiiratan,  and  eowud^  not  bound  to  testify  as  to  matters  in 

which  they  have  been  judicially  or  proUBSsionfldly  engaged  775 

reasons  for,  and  extent  o^  rule  775 

4.  Hcreti  of  State,  excluded,  from  public  policy  776 

communications  to  government  for  detecting  crimes  776 

channels  of  information— informers  776 

proceedings  of  grand  jurors  778 

of  petty  jurors,  grounds  of  verdiet  780 

statements  within  walls  of  parliament  781 

official  communications  to  government  officers  781 

<(.  how  fu  evidence  can  be  rejected  on  ground  of  indeom^f  or  of 

ii^wry  to  fedmgi  or  intentt  of  tttanffen  782 

non-access  not  to  be  proved  by  husband  and  wife  788 

how  far  parents  can  bastardise  their  iisae  788 

defence  of,  available  under  general  issue  in  action  for  d^dmaiian  286 

jury  must  determine  whether  communication  made  bonA  fide  50 

judge  will  decide  whether  the  occasion  justified  the  communication  50 
PMVY.    (See  Privies) 

PRIVT  COUNCIL,  witness  how  made  to  attend  before  1088 

PRIYT  SEAL,  judidaUy  noticed  8 
PRI2B,  jtidgmttit  of  Ct  of  Admiralty  on  questions  o^  condudve,  when     1842, 1848 

of  foreign  Cts.  of  Admiralty,  effect  of  1881, 1886, 1887 
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fines  when  presumed  to  have  been  levied  with  80 

when  not  80 

this  fkot  not  proved  by  chirograph  1285 

JRATION,  what  documents  may  be  signed  by  898,  899 
UCTION  OF  D0CT7MENTS,  before  triaL    (See  PriftcUe  WrUing$, 

Discovery f  Pul>lie  Records  cmd  DoewmeiUe) 
at  trial    (See  Notice  to  Produce) 

when  witness  not  bound  to  produce  documents  406 

witness  called  to  produce  a  document,  need  not  be  sworn  1165 

if  unsworn,  cannot  be  cross-examined  1156 

of  wills  may  be  enforced  by  Ct.  of  Prob.,  when  1441 

of  articles  to  be  identified  by  jury  401  —404 
presxmiption  from  non-production  of  evidence                        120,  848,  402,  065 

presumption  of  title  to  documents  from  production  128 

CRT  AND  OYER,  old  rule  requiring,  abolished  1422, 1428 

:S8I0NAL,  confidence.    (^  PriviUged  CkmmiimetUione)  750—774 

men,  presumptions  respecting,  from  acting  as  such  158 

entitled  to  what  allowance  as  witnesses  990 

Teatises,  may  be  referred  to  by  experts  to  refresh  memory,  when  1148, 1150 

TS  A  PRENDRE,  when  barred  by  Prescription  Act  84 

low  taken  out  of  Prescription  Act  84,  898 

nust  be  created  or  assigned  by  deed  800 

low  far  §  4  of  St  of  Frauds  applies  to  847 
BITION,  on  motion  for,  Q.  B.  will  reject  intendment  that  inferior  Court 

will  outstep  its  duty  142 

SE,  excludes  confession,  when.    (See  Con/etnoii)  717 — 780 

loes  not  exclude  evidence  of  fiiots  ascertained  by  confession  745 
oust  by  be  signed  writing  if  made : — 

1.  by  exor.  or  admor.  to  pay  out  of  his  own  estate  881 

2.  by  any  man  to  answer  for  default  of  another  dSl,  889 — 842 

to  pay  debt  barred  by  St  of  Limit    (See  Lord 
TefUerden*$  Ad)  610,  611, 878 

rhat  consideration  will  support  888 

sttification  of,  by  infent  must  be  signed  887,  888 
3S0RTK0TB.    {^%^  BiU  of  ExcKamge) 

,  defined  1 

rder  ol    (See  Onui  Probemdt}  888^851 
hen  unnecessary.    (See  Judicial  Notice,  PretumpHon) 

RCUSTODT.    {See  Outtody)  885—889,548—540 

%TT,  presumption  of,  from  possession  126 

ading  o^  in  consequence  of  confession,  admissible,  when  745 

•und  on  prisoner,  when  Court  will  restore  1017 

I AL,  in  writing,  not  acted  upon,  need  not  be  produced  808 

ETORY  INTEREST.    (See  Interest)  502—665 
^UTIONS.    (See  MaUeioue  Proeecutione,  Indictments) 

rQTOR»  name  o^  must  be  proved  as  laid.    (Bee  Variemce)  246 

isnomer  of,  how  amended.    (See  Amendment)  216 

ilea  for  describing,  in  indictment  246 

ben  more  than  one,  what  sufficient  description  248 

>t  competent  witness  when  he  has  addressed  jury  as  advocate  1110 

» legal  right  to  address  jury  as  advocate  1110 

ay  be  ordered  out  of  Court,  if  a  witness  1129 

ife  o^  admissible  for  or  against  prisoner  1102 
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PUBLIC  RECORDS  AND  DOCUMENTS— (OmlmiMd) 

even  where  subject  oonoemed  agMnst  C^wn  1201, 1202 

proyided  they  be  required  as  eyidenoe  1202 

priBoner  not  entitled  to  copy  of  indictment  for  felony  1202 

may  claim  to  have  it  read  alowly  in  open  court  1202 

rule  doea  not  extend  to  treason  1202 

io  misdemeanon  1202 

the  rule  highly  u^juat  1202 

copy  of  depoaitiona,  when  demandable  1203 

copy  of  record  of  acquittal  or  conviction,  when  demandftble  1204 

right  to  inspect  reccnrd§  of  inferior  comia  1205 

how  fitf  applicant  muat  be  interested  1205 

course  to  be  pursued  in  case  of  refusal  1206 

Q.  B.  will  grant  mandamus  for  production  of,  to  every  person  interested    1206 

what  amount  of  interest  necessary  1206 

inspection  of  $emi^publie  documenU  at  omMum  law : —  1207 — 1214 

of  court  rolls  1207 

of  Corp.  books  by  members  1208 

by  strangers  1209 

of  parish  books  by  parishioners  or  strangers  1210 

of  books  of  Commiss.  of  Sewers  1211 

of  books  of  College  of  Physicians  1211 

of  bishop's  register  of  presentations  and  institutions  1211 

of  deposit  and  transfer  books  of  Bank  by  fundholders  1211 

of  East  India  Co.  1211 
of  Custom  House  books  by  merchants  1212 
inspection  will  be  reftised  to  persons  having  no  interest  1212 
neither  law  nor  equity  will  force  a  man  to  allow  inspection  of  docu- 
ments, in  order  to  support  prosecution  against  him  1212 
quo  warranto  not  a  criminal  proceeding  within  this  rule  1213 
but  indictment,  to  try  a  right,  is  1218 
must  officer  of  Court  allow  inspection  of  dooms,  to  support  action 

against  him?  1218 

Ct.  of  law  will  not  interfere  without  affidavit  of  demand  and  refusal  1213 

how,  if  inspection  ofifered  as  a  &vour,  but  not  aa  a  right  1214 

inspection  of  what  documenta  governed  5y  siatuUa : —  1 214—1225 

of  registers  of  births,  baptisms,  marr.,  deaths,  and  burials  1214 

of  non-parochial  registers  in  custody  of  Registrar-Qen.  1216 

what  these  registers  consist  of  1216 

contents  and  repositories  of  lists  of  these  registers  1217 

of  books  of  municipal  corporations  1 217 

of  books  of  joint'Stock  banks  1218 

of  documents  kept  by  registrar  of  joiat-etock  Cos.  1218 

of  documents  of  Cos.  subject  to  the  Consolid.  Acts  1218 — 1220 

of  accounts  of  railway  companiea  1220 

of  registers  of  copyright  &  assignments,  kept  at  Stationers'  Hall  1221 

of  designs  at  registrar's  office  of  copyright  of  designs  1221 

of  rolls  of  attorneys  and  other  books  respecting  them  1221 

of  maps  and  documents  deposited  with  Clerks  of  the  Peace  1221 

of  lists  of  jurors  1 222 

of  documents  in  custody  of  Steward  of  Barmote  Courts  1221 

of  lists  of  voters,  &&,  for  members  of  Parliament  1222 

of  books  kept  under  Poor-Law,  Highway,  and  Turnpike  Acta  1223 

of  accounts  of  trustees  of  Charities  1 224 
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of  records  and  prooeedings  of  Foreign  and  Colonial  Courts  1246 

of  Irish  documents  in  England  1247 

of  English  documents  in  Ireland  1247 

of  English  and  Irish  documents  in  the  Colonies  1248 

of  prooeedings  of  Scotch  Bptcy.  Ct  in  England  and  Ireland  1248 

special  mode  of  preying  docs,  coming  from  abroad  or  firom  out  of 
jurisdiction  1250 — 1255 

colonial  depositions,  colonial  warrants  1250 

certificate  of  default  in  Irish  or  Scotch  witness  to  obey  subpoena         1250 
depositions  taken  in  India  respecting  misdemeanors  1251 

depositions  under  Merchant  Shipping  Act  1251, 1252 

affidayits  sworn  abroad  under  Com.  Law  Proo.  Act  1252, 1253 

Bankrupt  Act  1253 

before  envoys,  consuls,  Ac.  18, 1254, 1255 

answers,  examinations,  affidavits,  Ac.,  sworn  abroad  under  15  ^  16 

Vict,  c,  86  18,  1253 

record,  to  be  admissible,  must  in  general  be  finally  completed  1255 

e.  g.  indictment,  indorsed  true  bill,  inadmissible  1255 

•0,  Nisi  Prius  record,  with  postea  indorsed,  to  prove  verdict  1256 

record  need  not  be  enrolled  on  parchment  1256 

minutes  of  judgment  admissible,  where  formal  record  never  drawn  up       1256 

e.  g.  minutes  of  judgment  on  journals  of  House  of  Lords  1256 

book  of  Clerk  of  Peace,  in  which  removal  orders  entered  1256 

minute  books  of  Ecclee.  Courts,  Courts  Baron,  Sherififo'  Courts, 

Mayors'  Courts,  &a  1257 

when  record  admissible,  though  not  finally  oompleted  1257 

1.  if  former  trial  before  same  Court  at  same  sittings  1257,  1258 

2.  if  record  when  required  as  evid.,  cannot  have  becm  formally  completed  1258 
8.  if  object  merely  to  establish  &ct  that  trial  has  been  had  1258 

e.  g.  to  let  in  testimony  of  witness  since  deceased  1258 

to  support  indictment  against  him  for  perjury  1258 

how  much  of  the  proceedings  must  be  proved  1259 

record  may  be  alone  proved,  if  object  merely  to  prove  its  existence  1259 

prdiminary  procuding$  necetsary  to  he  proved,  if  record  relied  on  as  proof 

of  fSscts  stated  therein  1259 

what  preliminary  proceedings  must  be  proved  in  giving  evidence : — 

of  decrees  in  Chancery  1259 

of  judgments  of  Eccles.  Courts,  and  Ct  of  Admir.  1260 

of  Insol.  Debt.  Ct  and  other  inferior  Cts.  1260 

of  answers  in  Chancery  1261 

of  depositions  in  Chan,  under  old  law  1261,  1262 

under  new  system  1262 

if  ancient  1267 

of  depositions  under  special  commissions  1263 

proof  of  transmission  of  depositions  1263 

of  inquisitions,  surveys,  extents,  &c.  1264 

of  examinations  by  commias.  at  com.  law  1264 

of  awards  1264—1266 

of  awards  by  public  officers  1266 

of  bankrupt's  certificates  1242, 1266 

of  depoeitions  in  bankruptcy  430, 1266 

of  ancient  records  1267 

proof  of  writs  and  warrants  1268 

5u 
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effect  of  oonfliotiog  1345 

are  they  binding  in  criminal  cases  ?  1846 
2.  jftdgmerUt  inter  partes: —                                                               1347 — 1868 

not  admianble  for  or  against  strangers  1847 

except  on  public  subjects  as  evidence  of  reputation  1348 

then  binding  on  parties,  and  admissible  against  strangers  1348 
always  admissible  against  parties  or  privies                                1348, 1349 

not  conclusive  unless  pleaded  as  estoppel  1349 

but  cogent  evidence,  and  why  1349 

who  are  parties  within  this  rule  1349 

all  individually  named  in  record  1349 

prochein  amy  of  infant  not  a  party,  but  infant  is  1349 

where  person  sui  juris  made  party  without  consent  1350 

bow  such  person  should  proceed  on  hearing  of  action  1350 

are  persons  on  whose  behalf  action  brought  or  defended  parties  ?  1350 

who  are  privies  within  this  rule  1352 

who  are  not  1856 

where  privy  has  been  witness  in  former  suit  1358 

judgment  against  one  joint  debtor  admissible  for  other  1858 

may  be  pleaded  and  proved  in  bar  without  satisfaction  1858 
judgment  and  satisfiictiou  against  one  jomt  and  several  debtor, 

may  be  pleaded  as  estoppel  by  other  1354 
pendency  of  action  on  joint  contract  or  trespass,  effect  of  on 

second  suit  1854 

judgment  when  admissible  for  garnishee  1854 

criuL  prosecution  inadmissible  in  civil  action  1855 

unless  admisB.  as  evid.  of  reputation  1355 

judgment  in  civil  action  inadmissible  in  crim.  prosecution  1355 

record  of  principalis  conviction  inadmissible  on  trial  of  accessory  1355 

verdict  for  or  against  tenant  for  life  not  evid.  for  or  ag.  reversioner  1356 

verdict  against  lessee  not  evid.  against  lessor  1356 

when  record  conclusive  as  an  admission  1356 

judgment  on  plea  of  guilty  evid.  against  prisoner  in  civil  action  1357 

judgment  must  have  decided  point  in  issue  in  second  suit  1357 

the  two  actions  need  not  be  in  same  form,  if  issues  same  1857 

identity  of  writs  immaterial,  if  issues  different  1857 
illustrations  1857—1859 
immaterial  that  plaintiff  in  first  action  is  defendant  in  second, 

if  points  in  dispute  the  same  1859 

defendant  after  pleading  setoff,  bringing  action  for  demand  1860 

judgment  when  not  conclusive  in  crpss-actions  1360 

if  suits  merely  relate  to  same  transaction  or  property  1860 

running-down  cases  1860 

test  of  admissibility,  will  same  evidence  sustain  both  actions  1361 

plaintiffs  cannot  split  their  demands  1362 

illustrations  in  superior  Courts  1862 

in  County  Courts  1868 
judgment  on  one  indictment  when  conclusive  on  a  second  1864 — 1868 
indictment  for  burglary  and  stealing  g^ds  of  A.,  no  bar  to 

indictment  for  burglary  and  stealing  B.'s  goods  1364 

burglary  and  stealing — burglary  with  intent  to  steal  1364 

larceny — obtaining  same  goods  under  false  pretences  1364 
other  examples                                                                           1865, 1866 

5  m2 
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notice  of  intention  to  diBpute  bankruptcy  1897 

when  and  how  served  and  form  of  1898 

to  what  cases  mle  requiring  notice  extends  1899 

effect  of  depositions  in  bankruptcy  1899 

of  certificate  of  oonformity  1400 

admissibility  and  effect  of  proceedings  in  Insolvent  Debtors*  Court  liOO 

of  answers,  demurrers  and  pleas  in  Chancery  1401 

of  bills  in  Equity  1401 

of  pleadings  at  common  law  1401 

of  depositions  1402 

of  roles  and  orders  under  Interpleader  Acts  1402 

of  judge's  orders  1402 

of  dismissal  of  affiliation  summons  by  justices  1408 

of  awards  1408 

of  probates  on  trials  relating  to  realty  1404 — 1406 

notice  of  proving  devise  by  probate  1406 

of  orders  of  Poor  Law  Board  on  questions  touching 

settlement,  removal,  and  chargeability  of  paupers  1406 

of  denoting  stamps  affixed  by  Commiss.  of  Inland  Revenue     1407 

of  recitals  in  judicial  documents  1408 

of  writs  of  fl.  fa.  1409 

of  inquisitions  1409 

of  Domesday-book  1410 

of  visitation  books  at  Heralds*  College  1411 

of  Down  survey  1411 

of  Ordnance  survey  in  Ireland  1411 

of  old  surveys  and  maps  1411, 1412 

of  terriers  1412 

of  returns  from  incumbents  of  livings  1412 

of  court  rolls  1412 

admiitibUUy  and  ^ect  of  oJIkial  registers  &  public  documents  :— 1271, 1418—1421 

of  registers  of  marriage  1413 

of  baptism  1418 

of  births  and  deaths  1418 

of  books  of  public  prisons  1414 

of  log-books  of  men-of-war  1414 

of  books  of  Sick  and  Hurt  Office,  and  muster-books  of  Navy  Office     1414 

what  evid.  of  identity  of  person  named,  necessary  1414 

of  land-tax  assessments  1414 

of  Irish  poor-law  valuations  1415 

of  rate-books  of  Irish  poor-law  tmions  1415 

of  bank-books,  poll-books,  vestry-books  1415 

of  registers  of  ships  1415 

of  log-books  kept  under  Merchant  Shipping  Act  1416 

of  registers  of  shareholders  under  Joint  St.  Cos.  Act  1416 

of  stage  coach  licences  1416 

of  Metropolitan  carriage  licences  1416 

of  copyright  1416 

of  filed  declarations  of  proprietorship  of  newspapers  1417 

of  memorials  filed  by  banking  co-partnerships  1417 

of  books  of  corporations  1417 

of  entries  of  proceedings  of  joint-stock  Cos.,  commiss,  trustees,  ftc.    1418 

mode  of  signing  books  of  proceedings  1419 
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defendant  in,  admissible  witness  1097 

WARRANTO,  Tariance  in,  when  amendable.    (See  Vofrianee)  191 

jadgm.  of  ouster  in,  against  incumbent,  binding  on  clnimants  under  him       1 352 
iQipection  of  documents  to  support,  when  allowed  1212, 1213 

VATS.    (See  Joint-Slock  Companiet) 

eTidence  of  Qeo.  Stephenson  respecting  72 

liabilities  of  provisional  committeemen  694 

bj-law8  of,  how  proved  1323 

inspection  of  accoimts  of  railway  companies  1220 

of  other  books  of  such  companies  1219 

)rder8  and  documents  of  abolished  Commiss.  o(  bow  proved  1277, 1278 

of  Board  of  Trade  respecting^  how  proved         1 278, 1 290 
>Ians  and  books  of  reference  of,  deposited  with  Cleiks  of  Peace : — 

how  inspected  1221, 1222 

how  proved  1294 

•roof  and  effect  of  certificates  to  modify  construction  of  works  1313 

1  action  for  calls  on  railway  shares,  effect  of  never  indebted  273 

lodification  of  works  on,  how  authorised  by  certificates  1318 

AT  AND  CANAL  TRAFFIC  ACT,  contracts  under,  when  valid  893 

boy  under  14  ca&not  commit  112 

or  an  assault  with  intent  to  commit  112 

may  be  principal  in  second  degree  112 

Irl  under  10  cannot  consent  to  sexual  intercourse  112 

>n8ent  of  girl  between  10  and  12  reduces  felony  to  misdemeanor  112 

1  trial  of  such  misdemeanor,  costs  of  witness  may  be  allowed         1005, 1006 
resumptive  evidence  against,  anecdote  185 

quittal  of  prisoner  as  principal  in,  no  bar  to  indict  for  aiding  others      1365 
quittal  on  charge  of,  no  bar  to  indict  for  assault  with  intent  1365 

ife  competent  against  husband,  indicted  as  accessory  to,  on  her  1107 

cent  complaint  by  prosecutrix,  how  far  admiuible  469,  479 

d  character  of  prosecutrix,  admissible  to  impeach  her  veracity  332 

len  specific  immoral  acts  of  prosecutrix  may  be  proved  3S2, 1164 

osecntrix  may  be  crofls-examined  as  to  immoral  conduct  1164 

;.     (See  Alteration) 

jonot  be  primarily  proved  without  production  of  rate-book  370 

pection  of,  when  demandable,  and  how  obtained  1207, 1210 

en  action  lies  against  Justice  for  issuing  distress  warrant  on  invalid       1337 
-rister's  certificate  of  exemption  from,  in  case  of  Scientific  and 
:^iterary  Societies,  effect  of  1420 

LE  ABATEMENT  of  legacies,  doctrine  of  152 

NHABITANTS.    (See  Inhabitants) 

ATION  of  promise  by  infant  must  be  by  writing  signed  887 

what  amounts  to  888 

m  replied  to  plea  of  infancy,  plaintiff  need  not  prove  age  of  party 
b  time  of  signing  it  339 

mautborised  act  of  agAit  by  principal,  efibct  of  496,  811,  899 

^  OP  DOCUMENT,  rule  as  to  reading  whole  597—600,  914 

[ONEY,  defence  that  goods  were  paid  for  by,  avail,  under  general  issue      259 
OPERTY  LIMITATION  ACT.    (See  Limitationt) 

presumption  as  to  ownership  of,  from  possession  126 

lis  country,  how  affected  by  foreign  judgments  1382 

afifectiog,  proveable  by  probate,  when  1404 — 1406 
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in  family  deeds,  as  evid.  in  oases  of  pedigree      535 

in  deeds  and  leases,  as  erid.  of  reputation  510 

of  deeds  in  other  deed,  when  waiver  of  calling  attest  witness,  to  former    1470 

when  formal,  may  be  oontradicted  by  parol  931 

•^COGNITION  of  relationship  by  feunily  conduct,  admissible  in  pedigree  oases    538 
of  unauthorised  acts  of  agent  by  principal  496,  811,  899 

of  official  character  of  opponent  by  treating  him  as  entitled  thereto  058 

ilCOaNlZANCE,  witness  made  to  attend  by.  (Soe  Attendance  of  Witnemt)  987—991 
-within  what  time  debt  or  scire  facias  upon,  must  be  brought  85,  508 

taken  out  of  St  of  Limit  by  written  acknowledg.  or  part  paym.  508,  892 

BCORD  OFFICE,  present  repositories  of  1197, 1198 

seal  of,  judicially  noticed  18 

enumeration  of  records  deposited  in  1198 

regulation  as  to  inspection  of  them  1195, 1190 

have  the  public  a  right  to  inspect  them  1  1197 

records  in,  how  proved  1280 

when  sub.  duces  tecum  will  issue  for  production  of  records  in  1280 

ACORD  OFFICE  OF  SEA.MEN.     (See  Seaman) 

RECORDS,  when  amendable  in  criminal  cases.    (See  Amendment)  189,  215—219 

in  actions,  quo  warranto,  and  mandamus  191 — 214 

inspection,  proof,  admissibility,  and  effect  of.    (See  PMic  Beoorde 

and  Doeumenti) 
of  courts  of  justice  are  presumed  correct  93 

jury  cannot  examine,  to  give  opinion  as  to  erasures  55,  50 

on  indictment  for  stealing  or  destroying,  proof  of  vslue  needless  248 

tBCOVBRIES,  common,  evidence  of  81 

RECRIMINATION,  how  far  allowed  in  diKnrediting  witnesses  1189 

lECTOR.    (See  Pavwn) 

%E-EXAMINATION  of  witnesses.    (See  WUnet$et)  1189-1191 

REFEREK    (See  Arbitrator) 

aEFERENCB.    (See  Award) 

by  one  instrument  to  another,  effect  of  830 

hj  signed  letter  to  memdum.  of  agreement,  satisfies  St  of  Frauds,  when     830 
by  vdll  to  other  writings,  effect  of  808 

REFORMING  WRITLNQS,  bill  for,  when  entertained  in  Chancery  923 

REFRESHING  MEMORY  of  judge,  as  to  matters  judicially  noticed  28 

of  witness.    (See  ifemory)  1133—1141 

of  expert    (See  Memory)  1148, 1150 

REFUSAL.    (&ee  Demand) 

REGISTERS,  pubUc,  what  are  1274—1270 

what  are  not  1271—1274 

inspection  of,  when  allowed.  (See  PuUie  JUeorda  d:  Doamenie,  Copy)  1207—1225 
entries  m,  how  proved  398, 1270—1290 

why  admiMible  1271 

admissibiUty  and  effect  of  1413—1417 

of  births,  baptisms,  marriages,  deaths  and  burials.    (See  those  TUlee) 

REGISTER-OFFICE,  seal  of,  judicially  noticed  12 

registers  of,  how  proved  1283 

REGISTRAR  OP  COUNTY  COURTS     (See  County  OmrU) 

REGISTRAR  OF  DESIGNS,  seal  of,  judidaUy  noticed.    (See  JOetignt)  12 

REGISTRAR  IN  LUNACY  may  give  office  copies  of  what  documents  1292 

REGISTRAR  OF  SEAMEN.    (See  Seaman) 

REGISTRATION  OF  ASSURANCES  of  knds  in  Ireland,  seal  of,  judic.  noticed    11 
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lot  done  byl  andlord  under  contracfe,  will  not  justify  tenant  in  quitting 

without  notice  949 

!ADERy  eflfaot  of  admissions  in  pleading  upon  right  to  C77,  679 

YIN,  landld.  or  person  in  whose  right  cogniz.  made,  bound  by  judgm.  in    1351 
udgment  in,  for  deft.,  on  non-tenuit  to  ayowry  for  rent,  effect  of  1858 

dthin  what  time  action  for,  must  be  brought  81,  82 

ond  now  granted  by  registrar  of  Cy.  Ct.  1470 

irisdiction  of  sheriflb  with  respect  to,  has  ceased  1470 

/ATION  on  equitable  groimds  may  be  {loaded  608 

lay  trayerse  whole  or  part  of  any  plea  672 

my  be  denied  in  whole  or  in  part  672 

,  practice  as  to  calling  eyidence  in  849 — 852 

hen  plaintiff  or  prosecutor  entitled  to  852 

hen  Attorney-General  entitled  to  353 

irson  refusing  to,  on  question  put,  how  fiur  evidence  of  acquiescence    662 — 664 
•  inquiries,  how  far  admiss.  to  prove  search  for  document  886,  887 

for  witness  417,  444,  475 

for  attesting  witness  1474 

to  prove  denial  by  bankrupt  475 

lENTATION,  when  law  wil  1  infer  malicious  or  fraudulent  intent  from  false    92 

specting  credit,  ftc.,  of  another,  must  be  by  writing  signed  888 

M  upon,  when  it  operates  as  an  estoppel.    (See  AdmiatUm$)  690 — 702 

a  dramatic  piece,  what  constitutes,  question  for  jury  55 

TORY.    (See  Omtody)» 

.TION,  when  admissible  as  to  character  of  party.  (See  Charaeter)       828 — 831 

of  witness,  (^wi  Character)  882,1186—1189,1191 
prove  marriage,  admissible  157,  476 

except  in  cases  of  adultery,  and  on  indictment  for  bigamy  157, 476 

natters  of  public^  general  interest  (^qq  Public  A  QenerallfUeretl)   498 — 522 
[natters  of  pedigree.    (See  Pedigree)  523 — 541 

en  original  evidence  476 

diets,  judgments,  decrees,  &c,  when  admiss.,  as  in  nature  of  511 — 515,1348 
T^,  what  constitute.    (See  Hearsay)  480 

istion  for  judge  480,  481 

it  declarations  and  acts  admissible  as  part  of  480—485 

even  as  evidence  for  declarant  482 

[arations  accompanying  acts  admissible  as  evidence  of  declarant's 
□owledge^  belief,  or  intention  488 

but  no  proof  of  the  acts  themselves  488 

arations  accompanying  irrelevant  acts  inadmissible  488 

declarations  &  acts  must  illustrate,  or  be  connected  with,  the  main  fact    484 
I  not  be  contemporaneous  with  it  484 

narratives  of  past  events  inadmissible  485 

IB,  ALIOS  ACTiE,  inadmissible  301—303, 1348 

[Na  WRITINGS,  bill  for,  when  entertained  in  Chancery  924 

>n  indictment  for,  proof  and  effect  of  certificate  of  conviction      1300, 1801 
ilT  ESTATE,  when  executor  trustee  of,  for  next  of  kin  984 

IT  LEGATEE.    (^Legatee) 
CAT  A.     (See  Pvblic  Reayrde  and  DocumenU) 

[ONS,  read  at  meetings,  can  be  proved  by  parol  876 

Ished  in  newspapers,  cannot  870 

ION*  of  conjugal  rights,  effect  of  wife's  confess,  of  adultery  in  suit  for     628 
it  fbr,  parties  admissible  witnesses  1093 
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£RT|  on  trial  for,  dying  declarations  of  party  robbed,  inadmisBible  ^  588 

acquittal  for,  bar  to  indictment  for  aaaaulting  with  intent  to  rob  1867 

for  larceny  1867 

is  an  acquittal  for  larceny  a  bar  to  indictment  for  1  1867 

on  indictment  for,  prisoner  may  be  convicted  of  larceny  229 

or  of  assault  with  intent  to  rob  230 

not  a  local  offence  288 

can  married  women  be  convicted  of?  170 
depositions  taken  on  charge  of  assault  and,  admissible  on  trial  for  murder  412 

OF  ATTORNETS,  inspection  of  1221 
I    {QwOwtHSoUt,  Matter  of  the  Rolls) 

^  CATHOLIC,  bow  sworn  in  Ireland  1124 

priest,  confession  to,  not  privileged  757 

J  SIGN  MANUAL,  whether  judicially  noticed  21 

certificate  of  Sovereign  under,  inadmissible  1420 

OF  COURT,  when  evidence  of  facts  recited  in  it  1408 

iofsuperior  courts  when  judicially  noticed  26 

when  presmued  to  be  reversed  189 

moveable  by  office  copies  1284 

f  inferior  courts,  how  proved  1268 

f  Insolvent  Debtors'  Courts  how  proved  1268 
f  Poor-Law  Conmiiss.,  how  proved                                        1 1,  27, 1228>  1229 

f  Irish  Poor-Law  Gommiss.,  how  proved  1280 

f  equity  when  judicially  noticed.    (See  Chancery)  5, 27 
f  pleading.    (See  Imte,  Oeneral  Issue) 

r  friendly  societies}  how  proved  1288 

!  building  societies,  how  proved  1288 

*  industrial  and  provident  societies,  how  proved  1288 

'savings' banks,  how  proved  1282 

government  annuity  societies,  how  proved  1282 

evidence  enforced  in  foreign  courts,  not  recognised  here  58 — 60 

R,  evidence  o^  when  admissible  476 

JQ  DOWN,  efiflect  of  general  issue  in  case  for  284,  287 

in  trespass  for  294 

croes  actions  for,  verdicts  sometimes  for  both  plaintiffii  1860 

ZQE,  proof  respecting  place  must  correspond  with  allegations  288 

(See  Seaman) 

REWS,  seal  of  University  of,  must  be  proved  20 
lat  must  be  by  writing  imder  St.  of  Frauds.    (See  £M,  of  Pifwds) 

ship  must  be  by  bill  of  sale  812 

j^oodfl  through  a  broker,  what  is  best  evidence  of  878 — 881 

in  a  London  shop,  is  sale  in  market-overt  7 

of  sale  of  personal  chattels  must  be  filed  in  Q.  B.,  when  909 

\t  incidentB  annexed  by  conmion  law  to  contracts  of  948 — 952 
INCUMBERED  ESTATES,    i^  Incumbered  EdaUs) 

\  must  prove  dereliction,  how  181 

PANZA,  his  judgment  in  a  case  of  rape  185 

>resumed  till  contrary  proved  174,  888 

acquaintances  of  party  express  their  opinions  respecting  t  1148 

ions  of  physicianB  admissible  respecting  1144 

irs  to  party  inadmissible  to  prove,  unless  acted  upon  by  him  473,  474 

tr  in  Eksolesiastical  Courts  474 

coroner^s  inquest  admissible  aa  to  f  1341 
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ND— (CbtKmued) 

>ctrme  of  refreahing  memory  1 140 

to  proving  own  witness  has  made  inconsisbent  statements  1152 

to  orosB'eTammation  of  witnesses  1157,  1158 

to  protecting  witnesses  from  self-crimination  1175 

to  recalling  witnesses  1192 

to  bills  of  exceptions  on  ground  of  admission  or  rejection  of  evid.  1494 

im.  Eyid.  Act,  does  not  extend  to  16>  1246 

rerances,  kc.,  under  Scotch  Bankruptcy  Act,  admissible  in  England 

id  Ireland  without  proof  19,  20 

their  effect  1248,  1249 

issibility  of  judgments  and  judicial  proceedings  of  courts  of  1879, 1891 

t  of  diyorce  in,  of  persons  married  in  England  1881 

tor  bonis  of  lunatics  i^i)ointed  in,  may  sue  here  fbr  debts  due  1856 

estate  1888 

itnesses  in,  how  made  to  attend  before  Commiss.  from  EngL  or  Irel.        1055 

how  made  to  attend  in  Engl,  or  IreL  in  crim.  cases  1017 

in  civil  cases  tried  iu  Sup.  Cts.  of  Law  1018 

similar  powers  should  be  granted  to  the  other  Courts  1019 

a  joint-stock  Cos.,  not  goods  within  §  17  of  St  of  Frauds  848 

S^ER,  communications  to  attorney  employed  as,  privileged  751 

CJRE  COPTBIQHT  ACTS,  assignments  and  consents  under,  must 

be  attested  by  two  witnesses  900 

inot  be  signed  by  agent  of  proprietor  898 

sumption  as  to  ownership  of  sesrshore  122 

mt  of  sea-shore  presumed  firom  acts  of  ownership,  when  181 

indictm.  for  malicious  injury  to  sea-banks,  place  must  be  proved  as  laid      289 

3scriptiTe  liability  to  repair  sea-walls  proveable  by  hearsay  508 

ND  STAMPS,  what  judicially  noticed  9—18, 17—20 

what  public  and  officdal  documents,  prim&  &cie  require  no  proof  14 

at  is  sufficient  sealing  of  a  deed  144 

en  due  sealing  will  be  presumed  144 

at  transactions  must  be  evidenced  by  instrument  under.  (See  Deed)  800 — 814 

corporations,  whether  to  be  proved  after  thirty  years  96 

,  agreement  between  master  of  merchant  ship  and,  must  be  in  writing    894 

must  be  in  form  sanctioned  by  Board  of  Trade  894 

must  be  signed  by  seaman  in  presence  of  an  attesting  witness        894 

must  be  read  over  and  explained  to  seaman  894 

if  altered,  alteration  must  be  attested  894, 1464 

may  be  proved  without  calling  attesting  witness  1464 

d  not  give  notice  to  produce  his  agreement  with  master  404 

r  prove  its  oontents  by  parol  404 

no  claim  on  shipowner  for  illness  caused  by  ship  being  unseaworthy     952 

uments  in  Record  Office  of^  how  inspected  1225 

how  proved  1288 

of  &  effect  of  certifi.  of  competency  or  service  of  masters  or  mates         1807 

of,  how  far  excepted  out  of  new  Will  Act  861,  869 

how  executed,  if  it  relates  to  pay,  prise  money,  &o.  861 

nination  of  marine,  as  to  settlement,  proof  and  effect  of  481 

ificate  of  previous  acquittal  or  conviction  of  marine,  proof  and 

feet  of,  before  Courts  Martial  1302, 1803 

before  common  law  courts  1302,  1308 

ndance  of,  as  witness,  enforced  by  habeas  corpus  1028 

ice  of  obstructing  the  loading,  sailing,  or  navigating  of  a  ship, 

ust  be  committed  by  three  or  more  1096 
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RY  EVIDENCE— (ConlNMMjd) 

T  statutable  depositions  481 

caminations  as  to  settlement  under  Mutiny  Acts  481 
n  depositions  in  same  suit  may  be  substituted  for  nvA  voce  testimony  482 

caminations  and  depositions  taken  in  India  482—485 

in  tbe  colonies  485 

ct  of  1  WiU.  4,  c.  22  485—487 

jmmissions  to  examine  witnesses  under  that  Act  487 — 442 

caminations  under  commission,  when  admissible  442—444 

)mmi88ion8  from  Courts  of  Probate  or  Divorce  444 

)mmiB8ions  granted  by  Exchequer  445 

>urt8  of  law  enforcing  discovery.    (See  Partiei,  Discovery)  445 — 452 

ills  to  perpetuate  testimony  452 — 454 

tA  voce  testimony  in  former  suit,  how  proved  454,  455 

^positions,  open  to  what  objections  455 

^positions  in  aid  of  suits  in  foreign  Courts  457 

egrees  in  458 

ilesB  law  has  substituted  particular  species  of  459 

•py  of  copy  inadmissible  460 

,  Rolenm  promise  of,  does  not  exclude  confession  725 
RY  OF  STATE,  correspondence  between,  and  agent  of  govem- 

t,  privileged  from  diBclosure  781 
^G.    (See  Concealment) 

OF  STATE  privileged.    (See  PHvOeffed  CommwnuxUione)  776—782 

3N,  in  action  for,  general  issue  admits  service  285 

character  or  conduct  of  party  seduced  admissible  in  mitigation  827 

proof  must  be  confined  to  what  occurred  previous  to  seduction  827 

7  seduced  may  be  cross^xamined  as  to  previous  misconduct  1164 

if  she  deny  facts  imputed,  may  be  contradicted  1164 

nent  of  money  into  court  not  allowed  682 

resumption  of,  from  possession  126,  568 

condemnation  in  Exch.  conclusive  as  to  legality  of  1841 — 1848 

or  by  Commiss.  of  Excise,  Inland  Rev.,  or  Customs      1842 

acquittal  conclusive  proof  of  illegality  of  1  1879 

flNATION,  rule  of  protection  as  to.    (See  Witne$$et)  1174—1185 

ses  the  non-produotion  of  documents  406 

rupt  not  protected  from  744 

vent  in  Ireland  not  protected  from  745 

IREDITING  WITNESS  not  incompetent  1084 

ration  of  deceased  attesting  witness  in  disparagement  of  his 

nature,  inadmissible  470 

ndence  addressed  to,  most  satiBfactory.    (See  InsptctUmhy  Jury)  461 

E.     (See  Public  Records  and  Documents) 

<],  examination  of  witnesses,  practice  as  to.     (See  Witnesses)  1128 — 1181 
ct.     (See  Verdict) 

ST.  affirmation  by  1125 
ON,  judicial.    (See  Divorce) 

(See  Agen() 

hiring  of,  presumed  to  be  for  a  year  162 

etic,  reasonable  notice  to  quit  is  a  month's  warning  44, 162 

ule  inapplicable  to  hrm  servants  44 

11  ty  by,  at  time  of  sale,  when  binding  on  master  494,  495 

isioD  by,  at  other  times,  not  evidence  against  master  495 

ir  when  criminally  answerable  for  act  of  117 

5n 
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by  debtor,  when  evid.  against,  in  action  for  fidae  return,  eaa^,  fto.  620, 621 

ay  be  sued  for  Mae  return,  though  plaintiff  has  aooepted  sum  leyied 

on  account  708 

)t  liable  to  action  for  arresting  witness  1076 

it  liable  in  trespass  for  detaining  witness,  after  order  for  discharge  1 077 

irol  assignment  by,  of  leasehold  premises  taken  in  execution,  void  828 

ust  produce  writ  of  exon.  and  judgment  to  justify  seizure,  when  599 

action  against,  judgments  against  third  persons,  when  admissible  1384 

effeot  of  writ,  of  fi.  fa.  as  evidenoe  1409 

effect  of  plea  of  **  not  guilty  "  284 

turn  by,  when  conolusiye  as  against  him  or  bailiff  702 

when  not  708 

risdici  of,  with  respect  to  replerins,  has  ceased  1470 

F*S  COURT,  judgments  and  proceedings  of,  how  proved  1269 

ARMORIAJL,  when  admissible  in  matters  of  pedigree  540 

e  of,  must  be  by  bill  of  sale  812 

lat  bill  of  sale  must  contain  812 

it  may  be  proved  without  calling  attestbg  witness  1464 

)  want  of  a  bill  of  sale  may  be  objected  under  non-assumpsit  278 

rranty  of  seaworthiness  of,  implied  in  voyage  policy  947 

not  implied  in  time  poUoy  948 

seaworthiness  of,  must  be  specially  pleaded  265 

when  presumed  181 

question  for  jury  51 

question  on  which  eiqserts  may  give  opinions  1148 

^iation  of,  must  be  specially  pleaded  265 

eliction  of,  presumption  against  181 

i  of,  when  presumed  180 

itrality  of,  presumptions  against  118, 114 

from  carrying  despatches  of  enemy  118 

from  spoliation  of  papers  on  capture  114, 118 

m  presumed  to  be  employed  in  smuggling  119 

on  on  policy  for  loss  o£    (See  Inturance) 

kilful  navigation  of,  question  on  which  experts  may  give  opinions  1147, 1148 
I  as  to  passing  each  other  6 

I  as  to  passing  of  steam  vessels  6 

tissions  by  one  part-owner,  not  evidence  against  others  618,  614 

by  ship-owner,  when  evid.  in  action  by  master  for  freight  619 

session  of,  when  sufficient  title  against  wrong-doer  127 

ster  of,  kept  under  Merch.  Shipp.  Act,  how  inspected  1225 

how  proved  1287 

admissibiUty  and  effect  of         1415, 1416 

3ter  of  shipping  at  Lloyd's  inadmissible  as  public  document  1272 

underwriter  presumed  to  know  contents  of    165 
>f  and  effect  of  certificate  of  registry  of  1807 

of  competency  or  service  of  master  or  mate  of  1307 
er  of,  when  liable  for  orders  given  by  master  182 

for  negligence  in  navigation  182 

presumption  against,  though  pilot  on  board  182 

rs  in  council  for  securing  cleanliness  in  passenger  ships,  proveaUe 

the  "  Oasette  "  1829, 1880 

•ondon,  is  a  market  overt  7 

>KS.     (See  Aecotmi  Bookt) 

5n2 
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imioation  o^  toaching  settlement,  how  proved,  and  when  adminible       481 
endance  of,  as  witness,  enforced  by  habeas  corpus  1028 

>of  and  efifect  of  certificate  of  previous  acquittal,  or  oonyiotion  of : — 
[>efore  Courts-Martial  1802, 1808 

)efore  Common  Law  Courts  1802, 1808 

IZATION  of  marriage,  when  presumed  regular  189 

OK    (See  Attorney,  Privileged  Communications) 

S,  his  judgment  in  the  case  of  the  two  harlots  185 

[QN,  traitor  compassing  death  of,  or  bodily  harm  to,  to  be  indicted 
rraigned  and  tried  as  if  charged  with  murder  789 

tective  provisions  of  Stat,  of  Treasons  do  not  apply  to  such  case  789 

h  misdemeanor  to  aim  fire-arms,  ftc.  at,  with  intent  to  injure  or  aUrm  789 
e  admissible  as  witness  ?  1115 

Imissible,  must  be  sworn  1115 

tifioate  of,  under  sign  manual,  inadmissible  1420 

it  from,  when  presumed  18l 

ilamations  of,  judicially  noticed.     (See  Prodamaiiont)  4, 15, 1227 

it  and  privy  seal  of,  judicially  noticed  9 

le  sign  manual  of,  judicially  noticed  t  21 

ssion  and  demise  o^  judicially  noticed  25 

far  affected  by  Stat  of  Limit  88,  84 

issibility  and  effect  of  speech  of,  in  opening  Parliament  1827 

ign,  must  put  in  answer  to  cross-bill  in  equity  on  oath  1114 

OF  HOUSE  OF  COMMONS,  warrant  by,  need  not  contain  recital  98 

*f  and  admissibility  of  certificate  by,  of  costs  of  election  petition  1809 

of  validity  of  election  petition  recognizances  1809 

of  costs  allowed  on  taxation  for  private  bills  1809 

of  papers  being  published  by  order  of  Parliament  1 809 

^OUNT,  effect  of  pleading  general  issue  to.    (See  General  luue) 
t  of  paying  money  into  court  upon,  as  an  admission  684 — 688 

lES,  consideration  for,  presumed  95 

tions  on,  effect  of  non  est  factum  277 

n  what  time  action  on,  must  be  brought  85,  568 

sement  on,  of  part-payment,  or  of  payment  of  interest,  by  deceased 
)ayee,  admissible  for  his  representatives  567,  569 

support  replication  of  acknowledgment  to  plea  of  St  of  Limit  569 

ler  necessary  to  prove  aliunde  date  of  indorsement  164,  569 — 578 

3r  of  simple  debt  in,  must  be  pleaded  specially  264 

PERFORMANCE,  in  suit  for,  when  mistake  in  written  agreement 
f  be  proved  by  parol  924 

TIONS  of  patents,  how  proved  12, 1286 

construed  by  judge  58 

many  deposited  in  Petty  Bag  Office  1287 

proof  of  handwriting  by  comparison  of  1485,  1490 

9  Informer) 

COURTS.    (See  Scclenattical  Courts) 

DEMAND,  not  allowed  to  plaintiff  1862—1864 

N,  of  papers,  presumption  from  114, 118^ 

atal,  effect  of  1458 

inger,  effect  of  1452 

)ute,  Tlew  of  465 — 467 

indict ment  for,  not  supported  by  proof  of  cutting  244 

:^H.     (See  Coaeh) 
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sh  statutes  prior  to  Union,  how  proved  1226, 1227 

eign  statutes,  how  proved  1227 

oissibility  and  effect  of  recitals  in  public  statntea  1326 

in  private  Acts  1827 

ere  printed  copy  erroneous,  judge  will  refer  to  Parliament  roll  29 
bin  what  time  action  must  be  brought  against  party,  acting  under 

uy  local  or  personal  Act  82 

rer  of  pleading  general  issue  by  2^ — 801 

FRAUDS,  wise  in  principle,  unfortunate  in  execution  815 

necessary  to  plead  specially  272,  278 

it  it  enacts  816 

applicable  to  demises  under  seal  816 

t  leases,  estates,  and  interests  in  lands  must  be  in  writing  signed  816 

ing  must  be  signed  by  party,  or  by  agent  authorised  in  writing  816,  899 

)pt8  leases  not  exceeding  three  years  816 

;t  of  parol  lease  for  more  than  three  years  817 

leases,  estates,  and  interests  in  lands  assigned  or  surrendered  818 

ing  must  be  signed  by  party,  or  by  agent  authorised  in  writing  818,  899 

ender  by  operation  of  law,  what : —  819 — 825 

does  not  depend  on  intention  820 

acceptance  of  new  void  lease  821 

voidable  lease  821 

agreement  to  purchase  by  tenant  822 

cancellation  of  lease  822 
doctrine  extends  to  cases  where  new  interest  granted  to  stranger, 

if  tenant  concurs  and  gives  up  possession  828 

bankrupt  leasee  giving  up  lease  825 

insolvent  lessee  delivering  up  lease  827 

trustees  of  Benefit  Build.  Soc.  vacating  mortgage  827 

ignment,  by  act  of  law— death,  marriage,  bankruptcy,  insolvency  827 

,  9,  what  trusts  must  be  created,  or  assigned  by  writing  signed  829 

ulting  trusts  excepted  829 

when  such  trusts  arise.     (See  Tnuis)  880 

nature  must  be  by  party  himself  829,  898 

at  it  enacts  881 

applicable  to  deeds  831 

at  it  enacts  881,  832 

V  extended  by  Lord  Tenteiden's  Act  882 

iatiafy  either  §  4  or  §  17,  oonsideration  must  appear  in  writing  832 

except  as  to  guarantees  882,  889 

I  rule  of  very  questionable  policy  838 

toted  in  many  States  of  America  888 

sideration  need  not  be  stated  in  express  terms  838 

icient  if  collected  by  reasonable  intendment  888 

;ing  may  be  signed  by  party,  or  by  agent  orally  i^pointed    881,  882,  899 

.t  consideration  will  support  a  promise  888 

much  of  contract  must  be  in  writing  884 

need  not  be  comprised  in  single  document  885 

may  be  made  out  from  correspondence  886 

or  by  signed  letter  referring  to  writings  836 

re  contract  must  be  collected  from  writings  880 

•al  testimony  inadmissible  to  supply  omissions  886 

«r  addreBsed  to  third  party  will  suffice  887 
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PES  OF  LIMITATION.    (See  Umitations) 

?E  OP  WILLS.    (See  WilU) 

NG.    (See  Larceny) 

VESSEL,  rules  as  to  passing  each  other  6 

■esumption  of  wilful  default,  in  case  of  accident,  while  neglecting 

these  rules  6,  7 

'NSON,  his  evidence  on  railway  trayelUng  72 

BD,  entries  against  interest  made  by  deceased,  admissible  66i 

m  far  necessary  in  such  case  to  prove  that  he  filled  the  office  661 

mmunlcations  made  to,  not  privileged  755 

a  borough,  what  documents  bound  to  produce  as  witness  408 

transfer  of,  proved  by  Bank  books  1415 

ntrast  for  sale  o^  not  within  §  17  of  St  of  Frauds  848 

E1XC9ANGB,  broker  presumed  to  act  in  accordance  with  rules  of  165 

>ck-broker  must  keep  book  open  to  inspection  by  his  principals  1448 

GOODS,  recent  possession  of,  raises  presumption  of  g^t  187 

[ER,  alterations  made  by,  in  instruments,  when  fatal  1452 — 1455 

iismg  to  produce  documents,  when  secondary  evid.  admissible  405 

will  not  be  forced  to  grant  inspection        1426 
oppels  not  enforceable  by,  or  binding  on  106,  665,  666 

iitids  in  private  statutes,  no  evidence  against  1827 

when  evid.  in  mattera  of  pedigree  1827 

Igments,  how  far  evidence  against  1882 — 1885 

Igments  in  rem,  how  far  binding  upon  1848 — 1847 

Igm.  inter  partes,  inadmiss.  for  or  against,  in  proof  of  facts  adjudged     1847 
exception,  when  admissible  in  nature  of  reputation  1848 

nissions  by,  when  evidence.    (See  Admistiani)  620 — 625 

ifessions  made  under  inducements  by,  how  far  admissible  719 — 721 

nission  to,  of  debt,  does  it  bar  St.  of  Limit.  I  879 

El  document,  may  contradict  it  or  vary  it  by  parol  980 

vidence  of  custom  inadmissible  to  show  feasts  in  lease  refer  to  Old  942 

composition  of  two  writings  may  be  compared  1485 

A.TION  of  perjury,  witn.  may  be  awarded  costs  on  trial  of  1005 

A,  witn.  when  and  how  made  to  attend  by.    (See  Atieruiimce  of  Witne$$ei) 

991—996 
duction  of  documents,  when  enforced  by  subp.  duces  tecum  991,  992 

)n  subp.  duces  tecum  will  not  issue  without  order  of  Ot.  or  Judge  1280 
[less  producing  document  under,  need  not  be  sworn  1155 

if  not  sworn,  cannot  be  cross-examined  1155 

ction  for  disobeying,  what  general  issue  admits  285 

^  be  sealed  in  blank,  and  filled  up  afterwards  1459 

it  state  what  parlars.  in  ordinary  actions  995 

in  ejectments  995 

^NG  WITNESS.    (See  Attesting  Witnet$) 

ENT  ASSENT  by  principal  to  unauthorised  act  of  agent  496,  811,  899 
CE  of  issue,  must,  but  need  only,  be  proved.  (See  Variance,  AUegatiane)  187 
^rmer  examination  when  witness  can  speak  to  455 

)e  Action) 

EONS  FOR  AMENDING  THE  LAW  OF  EVIDENCE  :— 
>oli8fa  distinction  between  local  and  transitory  offences  289 

>oli8h  right  of  Att.-Gen.  to  reply  in  political  trials  858,  854 

>olish  the  doctrine  laid  down  in  Slatterie  v.  Pooley  871 

nend  Jervis'  Act  as  to  mode  of  taking  depositions  by  Js.  421 — 424 
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:SSION  OF  EYIDENCB,  presumption  from  118,  843,  it2,  655 

r,  admisaioii  by  prinoip«l,  when  evidence  against  6i0,  641 

ben  not  discharged  by  giving  time  to  principal  988 
dgment  against*  evid.  for  him  to  prove  amount  he  has  paid  for  principal  1838 

but  no  evidence  of  principal's  defiiult  1883 
)N.    {See  Medical  Man) 

rSAOE,  definition  of  220 

led  not  be  proved  220 

stances  of  220 — 227 

Btinotion  between,  and  needless  particolarity  in  statements  224 — 227 
TDER  of  lease,  by  operation  of  law,  what.    (See  SkU.  of  Fraudt)     819—827 

len  presumable  185 

len  signed  writing  necessary  as  evidence  of  81 8 

len  deed  necessary  814 

unsatisfied  terms,  when  not  presumed  185 

satisfied  terms  no  longer  presumed,  such  terms  ceasing  by  Stat  184 

copyholds,  admissibility  of  1412 

incorporeal  rights  must  be  by  deed  800 

OBS,  slight  value  of  testimony  of  69,  78 

S,  how  proved  1264 

en  necessary  to  prove  commission  502, 1264 

en  not  1267 

en  evidence,  as  admissions  by  privies  648, 1412 

wn  Survey  admissible  as  public  document  1411 

inance  Survey  inadmissible  1411 

>RSHIP,  presumptions  respecting  178 — 180 

AH  and  the  elders  precedent  for  ordering  witnesses  out  of  Ct  1180 

)N,  reasonableness  of,  question  for  ury  89 

witness  called  to  produce  a  document  need  not  be  1155 

er  witnesses  must  be.    (See  Oath  cmd  Competency)  112 
ess  they  have  conscientious  objection,  when  they  may  tSbrm        1125, 1126 

,  presumption  respecting  keeper  of  168 

^AL  TERMS,  in  writing,  may  be  explained  by  parol  987 

nA  facie,  to  be  understood  in  their  technical  sense  916 
Y.    (See  Tenant,  Leaee,  Ute  and  Oceupation) 

ns  of,  cannot  be  proved  by  parol,  if  there  be  a  lease  864 

;  of,  proveable  by  parol,  without  prodocing  lease,  when  866 — 868 

3t  be  created  by  deed,  when  818 

st  have  been  created  by  signed  writing,  when  816 — 818 

T  assigned  or  surrendered  since  1st  Oct.  1845  818, 814 

before  that  date  818 
7  and  when  surrendered  by  operation  of  law.  (See  SkU,  ofPremde)  819 — 827 

r  and  when  assigned  by  operation  of  law  827 — 829 

bt  incidents  may  be  annexed  to,  by  common  law  949 

by  evidence  of  usage  945 

lot  be  shown  by  usage  to  have  reference  to  Old  Style  942 

1  year  to  year,  when  presumed  161 

umption  as  to  when  determinable  161 
when  estopped  from  denying  landlord's  title.  (See  Btiofifd)  107—111,  698 

•oacbing  on  waste  presumed  to  act  for  landlord  125, 126 

ling  over,  presun^tive  effect  of  178 

lissiona  by,  how  fiur  evidence  sgainst  landlord  648 

isaions  by  landlord  how  fsr  evidence  against  642 
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DF  TRUTH,  what  are  the  beet  C5 

SQIVING,  days  of,  judicially  noticed  22,  26 

RE,  onus  of  proying  Hoenoe  of  3^2 

»ziBent  of  author  to  performance  in  344 

3ket  of  admission  to,  reyocable  300 

presumption  of,  from  recent  possession  of  stolen  property  73, 187 

confession  by,  not  evidence  of  theft,  as  against  receiver  747 

r,  excludes  confession,  when.    (See  Ctmfemm)  717—780 

►es  not  exclude  evidence  of  facts  ascertained  by  confession  745 

rmer,  admlBsible,  as  evidence  of  malice  on  mdictment  for  murder  822 

[•ENINa  LETTER,  on  indictment  for  sending,  duty  of  jury  57 

ber  threatening  letters  admissible,  when  322 

5,  absence  o^  for  7  years  raises  presumption  of  death  176 

for  reasonable  time  rairas  presumption  of  loss  of  ship  180 

,  when  within  §  4  of  Stat,  of  Frauds  850 
See  LimikUiotut) 

estions  of  reasonable,  whether  for  judge  or  jury.    (See  Fwnctiofu 

f  /tt<^  and  Jury)  89—47,  994 

erence  of  law  as  to  reasonable,  where  contract  is  silent  162 

mal  averments  of,  should  be  omitted  in  civil  pleadings  236 

may  be  omitted  in  indictments  237, 240 

if  inserted,  need  not  usually  be  proved  as  laid  287,  240 

serving  notice  to  produce  397 400 

serving  subpoona  993 
at  is  the  regular,  for  calling  for  production  of  documents  at  the  trial    1444 

for  objecting  to  competency  of  witness  1111 

tement  of,  in  statutory  vnritten  agreement,  cannot  be  varied  by 

ubsequent  oral  contract  927,  928 
mtten  agreement,  cannot  be  varied  by  contemporaneous  oral  contract     982 

birth,  marriage,  and  death,  matters  of  pedigree  528 
«r  far  proveable  by  registers.    (See  Births,  Marriage,  Death) 

iputation  and  course  of,  judicially  noticed  22 

iilarity  presumed  frY>m  lapse  of  180 

title  to,  how  affected  by  Stat  of  Limitat.  84 
lipts  o(  by  lessees  of  vicarial  tithes,  whether  evidence  of  modus 

3  against  vicar  648 

OMMISS.,  agreements  and  awards  oonfirmed  by,  how  proved  1294 
ithin  what  time,  must  be  disputed.    (See  Limitatioru) 

n  presumed'from  possession  126 

from  receipt  of  rent  127 

9m.  by  possessor  of  land  in  disparagement  of  his  own,  admiss.  562 — 565 

ranty  o^  when  implied  in  contracts  of  sale  940,  950 

mount,  eviction  by,  tenant  may  show  110 

leer,  how  described  in  indictment  247 

Dreigner  of  rank,  how  described  247 

CEDS,  witness  not  bound  to  produce  his  own  406, 1182 

tee  not  compellable  to  produce  his  cestui  que  trust's  757 
mey  not  compellable  though  allowed  to  produce  his  client's    406, 751, 758 

idictm.  for  stealing  or  injuring,  value  need  not  be  alleged  or  proved  248 

esumed  legal  from  long  enjoyment  181 

/  claims  of,  proveable  by  hearsay  503 

1  verdicts  and  judgments  inter  alios  admissible  to  prove  1848 

impike,  agreement  to  let  need  not  be  under  seal  814 
(See  Foreign  Attachment) 
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TREASURY— (C(m<tim«i) 

warrants,  relating  to  Post  Office,  proveable  by  Gasette  1380 

TREATISES,  nuij  be  referred  to  by  experts  to  refresh  memory,  when  1148, 1150 
TREATMENT.    (See  Conduct) 

TREATY,  British,  how  proved  1227 

of  foreign  state,  how  proved  17, 1228 
for  compromise,  efifect  of  admissions  during                                 681,  648—650 
TREES.     (See  Boundary) 

presumption  of  ownership  in  124 

stealing  or  maliciously  damaging,  to  value  of  11.  241 

when  within  §  4  of  St.  of  Frauds  850 

TRESPASS,  efifect  of  not  guilty  in  action  of  290—295 

quare  clausum  fregit  290 

de  bonis  asportatis  290 

for  assault  294 

for  collision  294 

no  man  bound  to  justify  in,  who  is  not  primft  facie  a  trespasser  294 

effect  of  pleading  not  possessed  in  trespass  de  bonis  asportatis  290,  295 

quare  clausum  fregit  290,  295 

when  count  in,  may  be  taken  distributively  238,  234 

in  action  of,  admission  of  one  defendant  no  evidence  against  others  615 

qu.  cL  fr.,  what  plaintiff  must  prove  under  new  assignment  679 

how  locus  in  quo  must  be  designated  296 

for  assault,  what  plaintiff  must  prove  under  new  assignment  679 

sheriff  or  party  not  liable  to  action  of,  for  arresting  witness  1076 

recovery  in,  when  bar  to  subsequent  action  of  assumpsit  1857 

judgment  for  deft  on  plea  of  lib.  ten.,  how  far  bar  to  action  of  1859 

within  what  time  action  for,  must  be  brought  81,  82 

in  action  of,  costs  not  recoverable  without  certificate  of  Judge,  when  49 

evidence  of  possession  sufficient  against  wrong-doer  126,  127 

TRIAL,  when  put  off,  on  account  of  temporary  insanity,  or  illness  of  witness  418, 419 

of  attesting  witness       1466 

for  religious  instruction  of  witness  1116 

in  consequence  of  amendment  allowed  192,  216 

duty  of  judge  to  regulate  the  mode  of  examining  witnesses  at  1128 

to  settle  questions  respecting  right  to  begin  851,  852 

day  of,  cannot  be  proved  by  parol  861,  862 

new,  application  for,  rules  respecting  1492 — 1494 

TROVER,  demand  and  refusal  presumptive  evidence  of  conversion  161 

statement  of  losing  and  finding  now  omitted  in  declaration  for  286 

effect  of  "  not  guilty  "  pleaded  to  action  of  292,  298 

of  "  not  possessed  "  292,  293 

parol  demand  admissible,  though  demand  in  writing  also  made  874 

for  written  instruments,  notice  to  produce  unnecessary  869,  402 

sustainable  against  Ck)rp.,  where  goods  wrongfully  taken  by  their  agent       806 

by  party  having  mere  possession  as  against  wrong*doer  127 

judgment  for  defendant  in,  when  bar  to  action  of  assumpsit  1858 

TRUSTS,  creation  of^  must  be  evidenced  by  writing  signed,  under  St.  of  Frauds    829 

letter  acknowledging  the  trust,  sufficient  829 

grants  and  assignments  of,  must  be  by  writing  signed  829 

resulting  trusts  excepted  from  Act  829,  880 

these  trusts  arise : — 

1.  when  estate  purchased  by  one,  is  paid  for  by  another  880 
this  presumption  may  be  rebutted  by  parol,  or  by  declarations 

of  intention  983,  984 
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^DNESS.    i^effone) 

(SeeOMtMi) 

r  twenty-fiye  years,  when  conduaiye  of  religiouB  doctrines  85 

trade,  when  presumed  to  be  known  165 

when  contract  presumed  subject  to  165 

len  admissible  to  explain  writings  988 — 941 

to  annex  incidents.    (See  Parol  Evidence)  948 — 946 

tder  ancient  grants,  &c.,  when  admissible  to  explain  965 — 967 

•t  admissible  to  contradict  what  is  plain  in  writings  941 — 948 

where  inconsistent  with  contract  952 

or  impliedly  excluded  from  contract  953 

ed  not  be  immemorial  or  uniform  954 

lere  trade  established  for  a  year  or  two  954 

laning  of  "custom  of  the  country,"  as  applied  to  husbandry  954 

rfty  against  whom  usage  adduced  may  prove : — 

1.  its  non-existence  954 

2.  its  illegality  or  unreasonableness  954 
8.  that  it  formed  no  part  of  agreement  954 

dence  on  these  points  may  be  given  by  way  of  anticipation  954 

plaining  documents  by,  dangerous  955 — 957 

see  presumption  of  legal  origin,  when  180 

D  OCCUPATION,  effect  of  general  issue  in  action  for  263 

en  grantor  by  parol  of  incorporeal  hereditament  may  sue  for  801 

en  it  lies  by  or  against  Corp.,  though  no  demise  under  seal  108,  806 

if  contract,  void  under  St.  of  Frauds,  has  been  executed  852 

ttract,  if  in  writing,  must  be  produced  864 
ts  of,  when  admissible  to  explain  ambiguity  in  ancient  grant,  &o.    965 — 967 

Qo  rigid  presumption  as  to  hiring  for  a  year  162 

laws  relating  to,  repealed  1858 
uittal  in  penal  action  for,  evidence  in  action  on  bond,  where  usury 

Jeaded  1858 
^0,  on  indictment  for,  other  utterings,  &c.,  admissible  to  prove  guilty 

nowledge  or  intent  320 

married  woman  be  convicted  of  1  171 

[ONS  in  Ireland  under  poor  law.    (See  Poor  Law) 

kllegations  of,  need  not  be  proved  in  general.    (See  Variance)  241 

3t  be  proved,  where  value  an  essential  element  of  offence  241 

.  bankrupt  concealing  property  worth  10/.  241 
petitioner  to  Insol.  Debt  Ct.  excepting  out  of  sched.  property 

exceeding  20Z.  241 

tenant  stealing  chattel  let  to  him  exceeding  value  of  51.  241 

stealing  in  dwelling-house  to  value  of  5L  241 

stealing  or  maUoioualy  damaging  trees  to  value  of  11,  241 

when  value  of  each  article  should  be  separately  alleged  242 

ndlctment  for  stealing  or  injuring  records,  wills,  or  title-deeds, 

negation  and  proof  of  value  unnecessary  248 

^E,  evidence  must  correspond  with  allegations  187 

icient,  if  substance  of  issue  be  proved  187 

ses  of  old  law  of  variance  188 

ndment  of,  when  allowable.    (See  Amendment)  189 — 219 

>lu8agey  definition  of  220 

need  not  be  proved  220 

instances  of  220—227 

50 
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^T^BR,  implied  warranty  by,  that  wine  is  wholesome  961 

CITATION  BOOKS,  at  Heralds*  College,  admissible  in  oases  of  pedigree  1411 

^ITOIt,  sentence  of  expulsion  or  deprivation  by,  judgment  in  rem  1342 

VA  VOCS,  what  Courts  may  examine  witnesses  1019 

»IR  DIRK,  competency  of  witness  ascertained  on.    (See  Competency)  1112 

secondary  evidence  of  documents  admissible  on  409, 1112 

)L.XJMINOUS  FACTS,  results  of,  proveable  by  secondary  evid.  408 

>LiIJNTART,  confessions  must  be.    (See  C<mfetsiont)  717 

whether  confession  voluntary,  question  for  judge  82,  717 
DTCRS,  declaration  of,  against  own  votes,  admissible  in  election  committees       619 

notice  of  objection  to,  xmder  Election  Act,  how  signed  896 

inspection  of  lists  of,  under  Section  Act  1222 

r  AQER,  no  ground  of  action  783 

evidence  in  support  of  indecent,  inadmissible  783 

VAI VER,  of  written  agreement,  when  parol  evidence  admissible  to  prove    925 — 927 

in  case  of  statuory  written  agreements,  how  far  926,  927 

of  written  agreements  at  common  law  926 

of  deed,  can  only  be  effected  by  deed  925 

of  notice  of  dishonour,  when  presumed  from  drawer's  subsequent  conduct  657 

of  one  objection,  when  presumable  from  party  taking  another  657 

of  forfeiture  or  notice  to  quit,  by  landlord  suing  or  distraining  for  rent       657 

by  landlord  having  misled  tenant  697 

not  effected  by  landlord's  silent  acquiescence  658,  659 

in  part,  by  witness,  of  his  protection  against  self*oriminat.,  effect  of  1188 

by  witness,  of  his  right  to  his  expenses,  effect  of  1001, 1021 

by  client,  of  his  right  to  exclude  communic.  to  his  attorney,  effect  of  765 

what  amounts  to  766 

WALES,  many  equity  records  of  Welch  Cts.  in  custody  of  Master  of  Rolls  1198 

how  inspected  1195 

how  proved  1280 

documents  of  Commiss.  of  Turnpikes  in,  how  proved  1295 

seals  of  abolished  grand  Sessions  in,  judicially  noticed  9 

WALL,  presumption  as  to  ownership  of  124 

WAR,  existence  of,  when  judicially  noticed  25 

proveable  by  recital  in  public  statute  1327 

admissib.  and  effect  of  foreign  declarat  of,  sent  to  Secret,  of  State     1827, 1828 

articles  of,  how  proved  4,  1228 

WARD,  presumption  against  deed  of  gift  to  guardian  by  146 

WAREHOUSEMAN,  when  estopped  from  denying  title  of  bailor  698 

delivery  of  goods  to,  amounts  to  acceptance  within  St.  of  Frauds,  when       856 

WARKIKQ  prisoner  against  confession.    (See  Cautum) 

on  what,  servant  may  be  discharged  44, 162 

WARRANT,  proof  of  *  1268 

attendimce  of  witnesses,  when  enforced  by.    (See  Attendance  of  WUneuet) 

of  distress,  to  enforce  invalid  rate,  when  action  lies  against  Js.  for  issuing  1837 

issuing  from  Treasury,  how  signed  897 

issued  by  Speaker,  need  contain  no  recital  98 

WARRANTS  OF  ATTORNEY  and  cognovito  must  be  filed  in  Q.  B.  909 

how  inspected,  when  filed  1224 

how  attested  901—907 

must  be  attested  by  attorney  expressly  named  or  adopted  by  defendant  901, 902 

attorney  need  not  be  certificated  902 

must  be  other  than  one  acting  for  plaintiff  902 
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WILLS,  parol  evid.,  how  &r  admiBsible  to  ezpliin.    (See  Parol  Evidence) 

declarations  of  intention,  how  &r  admissible  to  explain.    (See  Parol  Bvidenu) 

lost  or  destroyed,  probate  of,  when  granted  891 

in  other  cases  probate  of,  when  granted  1269 

presumptions  respecting : —  148 — 153 

that  testator  knew  contents  of  will  executed  by  him  148 

exception  to  this  presumption  148 

that  undated  will  valid  by  St  of  Frauds,  was  made  before  1888  149 

against  validity  o^  made  before  1838,  from  unwitnd.  attest,  clause    160 

that  pencil  alterations  are  deliberative  150 

that  alterations  and  erasures  in,  were  made  after  execution  151 

that  will  has  been  destroyed  by  testator,  if  traced  to  him  and 

not  forthcoming  152 

that  annuities  and  legacies  abate  rateably,  if  assets  deficient  152 

that  annuity  bequeathed  was  for  life  of  annuitant  152, 153 

that  legacy  to  exor.  was  given  to  him  in  that  character  153 

that  emblements  were  intended  to  pass  to  devisee  153 

Vice-Ch.  Wigram's  rules  for  the  interpretation  of  916 

thirty  years  old,  require  no  proof  96, 1467, 1487 

dtoiaea  of  lands  made  brfcre  \tt  Jam..,  1838,  how  signed  and  attested  857 — 860 

three  witnesses  necessary  857 

presumption  that  testator  saw  witnesses  sign,  if  he  might  have  seen  858 

witnesses  need  not  have  attested  in  each  other's  presence,  or  at  same  time  858 

attestation  by  marksman  sufficient  859 

testator's  signature  or  mark  in  any  part  of  will  sufficient  859 

signature  by  person  in  testator's  presence,  and  by  his  direction  860 

due  execution,  when  presumable  from  circumstances  860 

y^mAct  860 

provisions  of,  contrasted  with  St.  of  Frauds  861,  86S 

applies  to  all  wills  of  freehold,  copyhold,  or  personal  estate  862 

to  wills  of  domiciled  Englishmen  made  in  foreign  countries  860 

to  appointments  by  will  in  exercise  of  a  power  861 

two  attesting  witnesses  sufficient,  but  necessary  862 

testator  must  make  or  acknowledge  signature  in  actual  contemporaneous 

presence  of  witnesses  862 

will  must  be  signed  "  at  foot  or  end  "  862,  866 

ii^usUoe  caused  by  over  strict  construction  of  these  words  865,  866 

remedied  by  15  &  16  Vict,  c.  24  866 

witnesses  need  not  sign  at  precise  end  of  will  867 

attesting  witneeses  most  sign  at  same  time  862 

presence  means  mental  as  well  as  bodily  presence  863 

how  Ux  witnesses  must  subscribe  in  presence  of  testator  863 

what  sufficient  acknowledgment  of  will  864 

when  Court  will  presume  due  execution  865 

mode  of  signature  by  testator  and  witnesses,  what  sufficient  867,  868 

how  fieur  documents  may  be  incorporated  in  will  by  reference  868 

wills  by  soldiers  and  seamen,  how  isx  excepted  from  Act  861,  869 

seamen  and  mariners  as  to  pay,  prize  money,  &a,  how  executed      861 

Indian  Will  Act,  what  sufficient, execution  under  861 

revocaUon  of  devisee  under  Sl  of  Frauds  870—872 

doctrine  of  implied  revocation  870 

subsequent  marriage  and  birth  of  issue.    (See  Rebutting  an  EquUff)  870,  984 

defects  of  old  law  of  revocation — ^burning,  singeing  871 

revocation  of  wills  of  personalty  or  copyhold  at  common  law  872 
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PAGS 

WITNESSES— (C<m/tiMi«d) 

in  County  Courts  998 

in  Court  of  Probate  998 

in  Courts  of  Equity  1000 

in  crim.  Courts,  when  payable  at  all  1008 — 1014 

allowed  expenses  when,  in  felonies  1002 

in  misdemeanors  1004  —1 006 

may  receive  special  reward  for  activity,  when  1 014— 11 16 

may  bring  action  for  coats  and  chaises,  when  1001 

serving  process  on,  in  Court,  contempt  1077 

keeping  witness  away  from  Court,  contempt  1077,  1078 

intimidating  witness,  misdemeanor  1078 

competency  of.    (See  Competency)  1079—1127 

demeanor  of,  observations  respecting  65 

examination  of : —  11 28 1 198 

mode  of,  left  much  to  discretion  of  judge  1128 

when  ordered  owt  of  Court : —  11 28 1 181 

upon  motion  of  either  party  at  any  period  of  trial  1128 

parties  sometimes  included  in  order  to  withdraw  11 28, 1 1 29 

so  prosecutors,  if  intended  to  be  examined  1129 

attorney  in  cause,  usually  excepted  1129 

so,  medical  witnesses  and  experts  1129 

remaining  in  Court  after  order  to  withdraw,  contempt  1129 

but  no  ground  for  rejection  of  testimony  11 29 

except  in  revenue  causes,  where  witness  inflexibly  rejected  1129, 1130 

this  exception  of  questionable  policy  1180 

rule  of  remote  antiquity,  and  of  great  value  1180 

practically  adopted  in  Scotland  1 1 80 

theoretically  in  both  Houses  of  Parliament  1181 

when  competency  of  witoess  settled,  sworn  in  cause  1181 

examinaHon  in  chief:—  1 181 — 1163 

leading  questions  in  general  not  allowed  1131 

•     meaning  of  leading  questions  1131 

allowed  if  witness  obviously  hostile  or  interested  1132 

case  of  attesting  witness  called  to  satisfy  Court  1132,  1467 

allowed  where  suggestion  necessary  to  refresh  memory  1132 

e.  g.  where  names  forgotten  1182 

to  identify  a  party  1183 

to  enable  witn.  to  contradict  another  as  to  contents  of  lost  letter  1138 

when  witness  is  of  tender  age  1188 

allowed  whenever  justice  plainly  requires  it  1133 

when  and  how  witness  may  refresh  his  memory.    (See  Menwry)      1134 — 1141 

must  depose  to  facts  within  his  own  knowledge  1141 

need  not  speak  with  certainty  as  to  &ct8  1142 

-cannot,  in  general,  speak  to  belief  or  opinion  1141 

may  speak  to  belief  or  opinion  on  some  subjects  1142 

e.  g.  respecting  handwriting  or  identity  1143 

as  to  whether  husband  and  wife  attached  to  each  other  1148 

as  to  sanity  of  testator,  or  perhaps  of  any  one  1148 

rule  especially  applies  to  experts.    (See  Expertt)  1144 — 1151 

party  cannot  discredit  his  own,  by  general  evidence  1151 

may  contradict  him  by  other  evidence  if  adverse  1151 

by  leave  of  judge  may  prove  that  be  has  made  contradictory  statements    1151 

this  rule  applies  to  Courts  of  Equity  1152 
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PAOB 

WITNESSES— (CbfUtnued) 

general  rale  for  croes^xaminiDg  as  to  former  statement  1178 

right  of  party  to  see  documents  shown  to  his  witness  on  cross-exon.  1178 

what  que$tiont  wUnest  may  refute  to  anewer : —  1174 

those  tending  to  expose  him  or  wife  to  crim.  charge,  penalty,  or  forfeiture  1174 

same  rule  in  Equity,  in  Eccles.  Courts,  and  in  Scotland  1174, 1175 

where  fact  forms  single  remote  link  which  may  implicate  him  1175 

protection  carried  too  &r  1175 

sounder  rule  in  New  York  1175 

confined  there  to  question  subjecting  witness  to  punishm.  for  felony  1175 

exceptions  recognised  by  statutes  in  this  country  1176 

how  far  Court  must  determine  as  to  tendency  of  answer  1177 

if  prosecution  or  forfeiture  barred  by  time  or  pardoned,  privilege  ceases    1178 

how  far  rule  extends  in  bankrupt  law  1178 

bound  to  answer  questions  directly  degrading  1179 

where  transaction  is  material  to  issue  1179 

where  not  directly  material,  but  put  to  test  character  of  witness  11 79 

distinction  between  transactions  of  recent  or  remote  date  1180 

must  answer  questions  indirectly  degrading  1181 

subjecting  him  to  civil  suit  1181 

when  bound  to  produce  documents  1182 

when  not  406—408 

privilege  of  refusing  to  answer  is  that  of  witness,  not  of  party  1182 

counsel  cannot  make  the  objection  1182, 1188 

judge  not  bound  to  warn  witness  1188 

in  exercise  of  discretion,  will  often  do  so  1183 

may  claim  protection  at  any  stage  of  inquiry  1183 

though  after  waiving  protection  in  part  1183 

cannot  object  until  sworn  1188 

inference  to  be  drawn  from  witness  refusing  to  answer  1184 

answers  of,  when  excluded,  or  not  compelled,  on  grounds  of  policy. 

(See  Privileged  Commwnicaiums)  749—784, 1185 

effect  of  death  or  illness  of,  under  cross-examination  1185 

modet  of  impeaching  credit  of : —  1 1 86 — 1 1 89 

1.  by  disproving  his  testimony  1186 

2.  by  proof  of  inconsistent  statements  made  by  1186 
8.  by  evidence  of  reputation  as  to  his  character  for  veracity  1186 

extent  of  this  inqmry  1 186—1 1 89 

character  of  impeaching  witnesses  may  be  impeached  in  turn  1189 

how  far  this  plan  of  recrimination  may  be  carried  1189 

re-examination  of: —  1 1 89 

what  questions  can  be  put  in  re-examination  1189 

may  be  re-examined  to  irrelevant  facts,  if  cross-examined  to  them  1190 

evidence  of  good  character  where  witness's  character  is  impeached  1191 

judge  has  discretionary  power  of  recalling  1192 

when  he  will  vlercise  such  power  1192 

practice  of  confronting  1193 

secondary   proof  of  former  testimony  of,  when  admissible.     (See 

Secondary  Evidence)  410—458 

list  of,  must  be  delivered  to  party  charged  with  treason.    (See  Treason)         1108 

WOMEN,  credibility  of  testimony  of  ^^ 

how  attendance  of  married  women  can  be  enforced  by  recognizance  989 

if  witness  married  woman,  expenses  should  be  tendered  to  her         1000, 1001 

WORDS,  alleged  and  proved  in  slander,  variance  between,  when  amendable  200—202 

5  P 
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PAOB 

WRITINGS^((7(m/tniKjrf) 

warrants  of  treasury,  how  signed  897 

documents  from  Commiss.  of  Customs,  how  signed  898 

what  writings  must  be  signed  by  party  himself  898 

may  be  signed  by  agent  appointed  by  deed  811 

in  writing  899 

by  parol  899 

effect  of  rules  on  this  subject  899 
what  writiogs  must  be  attested.     (See  Attesting  Witn^is) 
warrants  of  attorney  and  cognovits,  how  executed.     (See  Warrants  of 

Attoifuy)  901 — 906 

satisfaction  pieces,  how  executed  906 
public.     (See  Puhlic  Records  and  Doaimmfs) 
private.     (See  Piivate  WrUings) 

spoliation  of,  presumption  from  114,  ll8 

withholding  of,  presumption  from  118,  120,  655 

no  notice  to  produce  necessary  in  trover  for  369 

in  indictment  for  larceny  of  369 

identity  of,  in  such  cases,  proveable  by  parol  369 
WRITTEN  INSTRUMENT.     (See  Writings) 

WRONG- DOER,  when  proof  of  possession  sufiBcient  title  against  127,  128 

of  receipt  of  rent,  sufficient  title  against  127 

YEAR,  agreement  not  to  be  performed  within,  must  be  by  writing  signed  831 

the  consideration  must  appear  expressly  or  impliedly  in  the  writing  832 

what  is  such  an  agreement  844 — 846 

hiring  for  a,  when  presumed  162 

YORKSHIRE,  deeds,  conveyances,  and  wills,  may  be  registered  in  918 

proof  of  certificates  of  memorials  of  instruments  registered  in  1315 

of  searches  among  such  memorials  1315 

both  these  certificates  must  be  attested  by  two  witnesses  1315, 1464 

proof  and  effect  of  certificates  indorsed  on  instrum.  registered  in  1818 

enrolments  of  bargains  and  sales  in,  how  proved  1821,  1322 
instrum.  regist.  in  North  Rid.  when  proveable  by  certified  copy  of  enrol.    1322 

such  copy  must  be  attested  by  two  witnesses  1322, 1464 

ZEAL,  danger  of  relying  on  zealous  witness  65,  78 


THE  END. 
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BROOM'S    COMMENTARIES. 

CoMMWTARiss  ON  THB  CoMMON  Law,  Designed  as  introductory  to  its  study.  By 
Hkrbbrt  Broom,  M.A.,  Barrister-at-Law,  Reader  in  Common  Law  to  the  Inns  of 
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"One  strikinff  merit  in  Hr.  Broom's  book — 
espeoiaUy  valoaDle,  moreover,  in  these  days  of 
hurried  and  slipshod  authorship— is  his  con- 
sdentious  and  careAil  accuracy.  The  authori- 
ties which  he  adduces  are  not  ^y  selected  and 
arranged  wiUi  Judgment,  but  cited  with  exacti- 
tude. We  see  enough  to  show  us  that  it  has 
not  been  written  with  haste,  and  that  it  should 
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Jan.  12,  1859. 

"In  these  'Commentaries'  the  student  of 
the  English  Common  Law  will  find  the  best 
elementary  guide  yet  presented  to  him  for 
acquiring  a  knowledge  of  those  practical  por- 
tions of  the  law  of  procedure  and  of  contracts 
wtiich  are  of  evefy-day  use  in  court  and 
chambers,  communicated  in  a  torse  and  per- 
spicuous style,  wi^  a  total  absence  of  pedantry 
but  with  the  highest  degree  of  sdentlfio  accu- 
racy."—Doily  NewM,  Jan.  14, 1856. 
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"  This  work  is  Indispensable  reading  tor  the  In  this  respect  being  second  only  to  its  flMnoua 

student  who  would  prtmerly  master  equity  law  predecessor.    Thesetwovohm«j  wiUbeafaea^ 

the  most  scientiHo  and  interesting  branch  of  sure  to  the  reading  lawyer--to  him  who  desires 

cS  SS«!SSnS/  ^  selection  ii  made  with  a  scienUac  acquainUnoe  with  his  profiDssion."- 

the  soundest  judgment,  and  the  appended  com-  La/w  Ti$M$, 
mentaries  aie  learned,  and  yet  singularly  ludd ; 
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To  be  eompUttd  in  Four  Volumes,   Volt.  I.  A  11,^  Royal  8vo.   Price  8/.  17«.  doth.  \ 

DAVIDSON'S    PRECEDENTS    IN    CONVEYANCING. 

Second  Edition, 

PRSOXDSKTB  AND  FoBifs  IH  Ck)NyBTAK0iKO,  with  Ml  Introduction  and  Practictl 
Notes.  By  Chables  Dayidsok,  Esq.,  of  Lincoln's  Inn,  BsrriBter-ftt-Law,  Thomas 
CooKB  Wbioht,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  J.  Walst,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    1855 — 7. 

The  Publisher  begs  to  call  the  attention  of  Gentlemen  engaged  in  the  practioe  of 
Conveyancing  to  the  new  and  greatly  improved  Edition  of  this  well-known  Work. 
In  the  present  Edition  will  be  incorporated  Dayidbon's  Common  Forms  m  Con- 
YBTANOiNa,  and  all  the  practically  useful  and  valuable  parts  of  Mabtxn's  pRAcncx  nr 
CoNYETANCiNO  BT  Dayidson.  The  Commou  Forms  (already  published  in  the  First 
Volume,  of  which  the  contents  are  indicated)  have  been  greatly  augmented  in 
number,  and  improved  in  expression  :-:-the  objects  embraced  by  many  of  the  Forms 
being  extended,  while  the  language  of  all  has  been  made  more  concise  and  dear. 
The  Three  subsequent  Volumes  will  contain  the  Precedents  of  Assurances  which 
were  published  in  the  Three  Volumes  of  Mabtin's  CoNYBTANcma  compiled  by  Mr. 
Dayidson,  and  numerous  additional  Precedents,  while  the  Precedents  themselves 
(like  the  Common  Forms)  will  be  made  much  more  concise,  and  be  adapted  to  the 
existing  state  of  the  Law  and  the  present  practice  of  Conveyancing  Draftsmen.  The 
Notes  of  the  former  Work,  which  principally  related  to  the  practice  of  preparing 
Drafts,  and  to  such  points  of  Law  as  bore  more  immediately  on  that  part  of  the 
Conveyancer^s  duty,  will  be  mostly  collected  in  the  more  convenient  form  of  Intro- 
ductory Chapters  to  the  Precedents  of  the  several  kinds  of  Assurances,  with  sooh 
alterations  and  additions  as  the  present  state  of  the  law  and  practice  require.  The 
Work  has  been  wholly  directed  to  the  preparation  of  Drafts,  and  the  Publisher  does 
not  doubt  that  (as  in  the  case  of  the  old  Work  from  which  this  is  taken)  the  predsion, 
condseness  and  uniformity  of  language  in  the  Forms  and  Precedents  must  give  them 
an  advantage  for  practical  purposes  over  any  collection  hitherto  offered  to  the 
Profession. 

%*  Vols.  3  &  4  will  be  published  as  speedily  as  possible.  Vol.  8  will  be  edited 
by  C.  Davidson  and  J.  Walet,  Esqs.,  and  Vol.  4  by  C.  Dayidson  and  T.  C. 
Wbiost,  Esqs. 


In  One  Volume,    Demy  Svo.,  pp,  1205.    Price  22.  doik. 

SIDNEY    SMITH'S    CHANCERY    PRACTICE. 

Sixth  Edition. 

A  PBAOnOB  OF  THB    COUBT    OF    ChANOBBT,    WITH    FORMB    AND  BiLLB  OF  CO0IB. 

By  John  Sidney  Smith,  Esq.,  Barrister-at-Law.    1857. 

*»*  This  edition  ie  revised,  and  enlarged  ty  an  addition  of  600  psffes  of  new  matter.  A  fbll 
chapter  ia  devoted  to  the  important  Practice  m  Judges'  Chambera.  wiUi  an  Appendix  of  the  moei 
uaeml  Forma ;  comprising,  amongst  others,  every  form  in  use  in  the  RecOTd  and  Writ  OfBoa^ 
with  practical  directions  as  to  same,  and  also  for  preparing  Spedal  and  other.  Writs,  drawing 
Injunctions,  Enrolments,  Exemplifications,  &c.  iM.  Also  numerous  Precedents  of  Costa,  both 
aooording  to  the  old  and  new  system  of  Higher  and  Lower  Scale. 

"  We  have  looked  for  omissions  in  the  quarters  where  they  were  most  to  be  expected,  and  have 
been  most  sgreeably  disappointed  in  oiir  search.  Altogether,  the  work  strikes  us  as  being  most 
creditable  to  the  author,  and  likely  to  take  its  place  as  a  standard  guide  of  the  Channeiy  Prao- 
titlouer."— So/icttorfVoumoZ,  Oct.  3,  1867. 


WILLIAM  MAXWELL,  BELL  YABD. 


In  One  Volume,    Svo,    Price  11.  5«.  doth. 

SIDNEY    SMITH'S    PRINCIPLES    OF    EQUITY. 

A  Tbeatisb  on  thb  Principles  or  Equity.    By  John  Sidnbt  Smith,   Esq., 

Barrister-atrLaw,  Author  of  "  The  Practice  of  the  Court  of  Chancery."     1856. 

"  A  work  on  the  PrlnciplM  of  Equity  wm  required  both  by  the  practitioner  and  student.    This 
deeideratum  has  been  ably  supplied  by  Mr.  Bidaey  Smith,"— Itgal  Ob$er9er,  Not.  8,  1856. 


In  One  Vol.    Demy  Svo.     Price  \l,  10#.  doth. 

BROOM'S    PRACTICE    OF    THE    COUNTY    COURTS. 

Second  Edition. 
Ths  Praotiob  IK  AN  OitDiNaBT  SuiT,  with  all  matters  incidental  thereto.  By 
HxRBBBT  Broom,  M.A.,  Barrister-at-Law,  Reader  in  Common  Law  to  the  Inns  of 
Court;  together  with  the  PRACTICE  IN  INSOLVENCY  and  under  the  Protection, 
Charitable  Trusts  Acts,  Friendly  Societies,  Probate  and  other  Acts.  By  Lionabd 
Shbltord,  Esq.,  Barrister-at-Law.     1858. 


"  If  the  Reader  at  the  Inner  Temple  is  well 
known  as  a  scientific  and  thuugbtml  Jurist, 
Mr.  Shelford  is  also  recognised  as  the  best 
editor  of  an  Act  of  Parliament  now  amongst  us. 
And  we  doubt  whether  any  work  could  appear 
with  grreater  promise  than  one  published  under 
their  JoiDt  auspices. 

*'  The  expectations  which  we  Justly  formed 
have  been  in  a  great  measure  realised.  We 
think  that  on  the  whole  and  for  general  pur- 
poses, the  present  County  Court  Practice  is  the 


best  that  has  hitherto  appeared.  It  is  a  great 
comfort  not  to  be  obliged  to  carnr  about  a 
library,  and  here  it  all  is  in  a  single  Tolume, 
not  merely  a  Terr  fuiiy  complete  treatise  on 
the  matters  for  which  these  courts  were  prima- 
rilv  established,  Tia..  the  recovery  of  small 
debts  and  demands,  but  the  different  Jurisdic- 
tions which  subsequent  Acts  have  heapsd  upon 
them  in  inx>ftision  are  here  sufficiently  oetailed." 

aolieUorif  Journal 


12mo.    Price  15t.  doth. 

CHRISTIE'S    CONCISE    PRECEDENTS    OF   WILLS. 

Second  Edition, 
CoNOiBB  Pbxckdints  with  an  Introductory  Essay  on  the  Law  of  Wills,  adapted  ai 
a  Manual  for  the  ready  use  of  Solicitors.    By  Jambs  Tbaill  Cbbibtib,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.    1857. 

In  one  Vol.  l2mo.    Price  *!».  doth. 

JEBB'S     PROBATE     ACT. 

Thb  Act  to  Ambnd  thb  Lat^  relating  to  Probates  and  Letters  of  Administration 
in  England,  and  the  Rules  and  Orders  made  in  pursuance  of  the  Act ;  induding 
those  for  regulating  the  Practice  and  procedure  of  the  County  Courts.  Wi^  an 
Introduction,  Notes,  and  an  Index.  By  Riohabd  Jebb,  Esq.,  M.A.,  Barrister- 
at-Law.  

In  one  Vol.    Royal  8vo.    Price  10«.  ^d,  cloth. 
MACaUEEN  ON  DIVORCE  AND   MATRIMONIAL  CAUSES. 
A   PRACTICAL   TREATISE    ON    DIVQRCE    AND    MATRI- 

MONIAL   JURISDICTION, 

Under  thb  Aot  or  1857,  and  Nbw  Ordebb,  including  English  and  Scotch  Mar- 
riages; Scotch  Law  of  Divorce;  English  Law  of  Divorce;  Proceedings  for  Divorce; 
Bars  to  the  Remedy;  Effects  of  Divorce;  Provision  for  the  Wife;  Custody  of  the 
Children ;  Duties  of  the  Clergy ;  Re-Marriage  after  Divorce ;  Judicial  Separations ; 
Suits  of  Nullity;  ReaUtution  bt  Conjugal  Rights;  Wife*s  Earmngs;  Rules  of 
Evidence;  Authorities  and  Illustrations;  with  numerous  precedents.  By  John 
Fbabbb  Maoqubbn,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  Honorary  Secretary  to 
H.  M.  Divorce  Commission,  ko. 


In  One  Vol.  8vo.    Price  Us.  doth. 

SMITH'S    LAW    OF    LANDLORD    AND    TENANT. 

Thk  Law  of  Landlord  and  Tenant,  in  a  Course  of  Lectures  delivered  in  the 
Law  iDstitution.  By  John  Wiluam  Smith,  Esq.,  late  of  the  Inner  Temple, 
Barrister-at-Law ;  Author  of  "  A  Selection  of  Leading  Cases,"  ko.  With  Notes  and 
Additions,  by  Frbdbriok  Phujf  Mauds,  Esq.,  of  the  Inner  Temple,  Barrister-ai- 

Law.    1855. 

"With  this  longr  oommeutaiy,  suggestod  by 
the  peculiar  features  of  this  volume,  but  of 
general  application,  we  close  it  with  a  hearty 
commendation  of  Its  contents  to  the  perusal 
of  all  students  and  of  all  practitioners  who  do 
not  feel  themselves  to  possess  a  sufficient  mas- 
terr  of  the  principles  of  the  law  of  Landlord 
and  Tenant,  and  of  the  broad  outlines  of  its  I 
practice.  "—law  Tima. 


"The  Toluma  before  us  win  be  Ibond  ftillj 
to  sustain  the  great  reputation  of  its  deceased 


Author,  and  as  regards  the  notes  and  referen< 
contained  in  It^  which  have  been  respeetlTsly 
prepared  and  selected  with  much  eare  and  db»- 
oemment,  to  confer  Tery  oonslderablo  credit  <m 
its  leanied  Editor."— low . 


Jiayal  Svo. 

SMITH'S    MERCANTILE    LAW. 

Sixth  Editum. 
A  CoMraNDiDM  OF  Mkboantuji  Law.     By  John  Wiluam  Smith,  Esq.,  of  the 
Inner  Temple,  Barrister-at^Jjaw.    Sixth  Edition,  by  Q.  M.  DowdjbwblLi  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law. 


In  One  Vol.  Demy  Svo.    Price  \U.  ctotK 

SMITH'S    (JOHN    WM.)    LAW    OF    CONTRACTS. 

Second  Edition. 
By  J.  O.  Malcolm.    1855. 


12mo.    Price  10«.  6d. 

SMITH'S   ACTION    AT    LAW.     BY    PRENTICE. 

Sixth  Edition. 
An  Elkmbntabt  View  of  thb  Pbooiedinob  in  an  Action  at  Law.  By  Johv 
Wiluam  Smith,  Esq.,  late  of  the  Inner  Temple,  Barrister-at-Law ;  Author  of 
"  Leading  Cases,"  "  A  Compendium  of  Mercantile  Law,**  &c  The  Sixth  Edition, 
adapted  to  the  Present  Practice.  By  Samuel  PitfiNncE,  Esq.,  Barrister-at-Law. 
1867. 


In  Two  Vols,  Rojfdl  Svo.    Price  22.  18«.  dcdL 

SMITH'S    LEADING    CASES. 

Fourth  Edition. 
A  SsLEonoN  OF  Leading  Cases  in  tariods  Brancbsb  of  the  Law,  with  Notat. 
By  John  William  Smith,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  Fourth 
Edition.  By  James  Shaw  Willes,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law,  now 
one  of  the  Judges  of  Her  Majesty's  Court  of  Common  Pleas :  and  Henrt  SoiaBS 
Keating,  Esq.,  of  the  Inner  Temple,  one  of  Her  Hiyebty's  CounaaL    186<L 


WILLIAM  MAXWBLI^  BBLL  TABD, 


In  One  Thick  VoL  Pott  Svo,  pp.  888.     Price  18#.  doth. 

WARREN^S    BLACKSTONE. 

Second  Edition, 
Bla.ok8TONB*8  Comkbntabixs,  syBtematioally  abridged  and  adapted  to  the  existing 
vtate  of  the  Law  and  Constitution,  with  great  Additions.    By  Samusl  Warbin,  of 
the  Inner  Temple,  Esq.,  D.C.Lu,  r.R.8.,  Recorder  of  Hull,  and  one  of  her  Bfajesty's 
Counsel.    1856. 


"Mr.  Warren's  recently  pnbllshed  Epitome 
of  BUckstone's  CommeDtanes  is  a  work  which 
contains  much  original  and  valuable  matter, 
and  being  written  ta  a  high  and  praiseworthy 
■pirlt,  is  ipeci^hr  recommended  for  perusal  to 
Students  of  t3m  law."— Lata  Magazine. 

"Mr.  Wsrren*8  abridgment  of  Blaekatone, 
with  the  corrected  and  additional  matter  ren- 
dered necessary  by  the  changes  in  the  law  since 
the  great  Commentator  wrote,  more  especially 
the  extensive  alterations  since  the  Reform  Bill, 
is  a  valuable  hook."— Sptetator. 

«<This  work,  modestly  called  'a  Systematic 
Abridgment,'  partakes  far  more  of  the  character 
of  a  deeply  considered  original  work;  into 
which  Is  incorporated  the  very  essence  of  all 
that  remidns  in  foroe  as  expounded  by  Blaok- 
stone." — Legal  Obterwr. 

"  Nothing  appears  to  be  so  easy  as  abridg- 
ment ;  but,  in  fact,  nothing  is  so  difficult.  It 
demands  taste,  discretion,  learning,  and  a 
peculiar  aptitude  for  putting  ideas  into  words. 
To  a  reverent  mind  nothing  is  more  abhorrent 
than  to  touch  an  old,  honoured  and  admired 
edifice,  in  order  to  adapt  it  to  modem  require- 
ments, and  yet  such  a  mind  oul^  can  do  it 
satisfactorily.  It  is  in  this  spirit  that  Mr. 
Warren  appears  to  have  set  himself  to  the  work; 
preserving  his  master  where  he  could  do  so, 
and  when  compelled  to  alter,  altering  in  his 
very  spirit.  We  recommend  this  volume  thus 
produced  to  all  who  seek  a  general  knowledge 
of  that  8tructur<3  which  we  call  the  law  of 
England,  and  to  students  of  the  law  as  intro- 
ductory to  larger  works." — Law  Time*. 

*'  In  the  compass  of  one  moderate  volume  we 
have  an  abridgment  of  the  Commentaries,  or  a 
considerable  portion  of  them,  with  such  revi- 
sions and  additions  as  adapt  it  to  the  existing 
state  of  the  law.  It  would  be  hardly  possible, 
we  think,  to  have  projected  a  more  valuable 
work  for  the  puiposes  of  tuition.  It  seems 
peculiarly  fitted  (Sr  the  higher  olaasM  in  all 
academies,  and  for  the  student  at  college, 
whether  he  intends,  or  not,  to  pursue  the  pro- 
fession of  the  hkM."—Bladtwoodfi  Moffotine. 

*'  This  work  bears  marks  which  cannot  be 
mistaken,  not  only  of  study,  research  and  care, 
but  of  a  correct  and  analytical  judgment,  and 
of  that  'legal  mind'  which  finds  a  grateful 
pursuit,  not  onlv  in  investigating  the  minvtia 
of  the  science,  but  also  the  great  prindples 
which  should  guide  the  highest  human  effort, 
the  mft^i"g  of  laws  to  regulate  the  rights  and 


duties  of  mankind  .  .  ForedueatlonaLgeneral 
and  even  professional  reading,  Mr.  Warren's 
Blackstone  is  a  complete  and  valuable  text- 
book, forming  as  ooncwe  a  compendium  of  our 
lurisprudenoe  as  the  'Code  Napoleon '  of  the 
law  of  Prance."— PreM. 

*'  It  is  one  of  the  great  merits  of  this  laborious 
work,  that  while  it  is  perfectly  precise,  it  is 
written  with  such  fireedom  from  technical 
phraseology,  as  to  be  easily  intelligible  to  the 
general  r^der.  That  portion  of  the  Commen- 
taries which  is  really  valuable  is  studiously 
retained,  and  such  interpolations  made  in  the 
text  as  were  required  to  render  dear  the  present 
state  of  the  law  and  constitution.  Those  inter- 
polations are  so  extensive,  that  it  may  &irly  be 
said  that  two-thirds  at  least  of  the  volume 
consist  of  new  and  original  matter,  clearly 
arranged  and  suited  to  the  apprehensinin  of  the 
unlearned  as  well  as  the  learned  reader." — 
Mominff  Herald. 

"  To  the  preparation  of  such  a  work  no  man 
was  better  fitted,  by  his  extensive  legal  know- 
ledge, his  command  of  a  clear  and  gracef\il  stvle, 
and  an  earnest  interest  in  the  work,  than  Mr. 
Warren.  And  although  he  has  written  many 
works  which  will  give  him  a  place  in  the  literary 
history  of  our  day,  he  has  probably  not  sent 
forth  one  likely  to  prove  of  more  practical 
utility  to  the  rising  generation  than  that  which 
we  now  dismiss,  with  these  words  of  hearty 
commendation." — Morning  (^nmicU. 

"No  one  who  looks  for  one  moment  at  this 
portly  volume  will  be  disposed  to  under-rate 
the  immense  labour  and  care  bestowed  upon  its 
compilation.  There  can  be  no  doubt  that  it 
will  become  a  standard  work  for  reference."^ 
Church  and  ^U  Ckuette. 

"The  book  before  us  may  be  called  original 
as  fairly  as  any  law-book  can.    Mr.  Warren  lias 

?roduced  a  book  of  which  it  would  be  difficult 
0  speak  too  highly,  as  regards  either  its  design 
or  its  execution."— fitondorrf. 

"No  oife  had  yet  attempted  to  adapt  ths 
Commentaries  to  modem  times  within  a  reatcn-' 
able  epaee.  This  is  the  great  task  which  Mr. 
Warren  undertook  .  .  .  After  a  carefiil  perusal 
of  his  work,  we  venture  to  say  that  he  has  been 
highly  suooessftil  in  treating  a  most  intricate 
and  ever-changing  subject— both  in  weeding  the 
Commentaries  of  what  were  obsolete  and  use- 
less, and  in  ni*^<"g  whatever  additions  the 
nutata  tempcrum  roKo  demanded.  "—Cmnftrid^* 
Chronicle. 


In  l2mo.    Price  Us.  doth. 

DOWDESWELL'S    MERCHANT    SHIPPING    ACTS. 

Thb  Mbrchant  SmppiNG  Acts.  1854  &  1855  (17  k  18  Vict  cc.  104, 120,  and  18  & 
19  Vict  c.  91) ;  with  a  readable  abridgment  of  the  former  Act,  and  an  explanation  of 
the  Law  relating  to  it ;  also  Notes,  and  an  Appendix,  containing  a  selection  of  the 
Instructions  and  Forms  issued  by  the  Commissioners  of  Customs  and  the  Board  of 
Trade.    By  Q.  M.  Dowdkswbll,  Esq. ;  Editor  of  '*  Smith's  Mercantile  Law,"  &o.    1 856. 


/n  One  Vol.  Pott  8vo.    Price  ISt,,  doOL 

DAX'S     COSTS. 

A  Book  of  Costs  nr  thb  Courts  of  Queen's  Bench,  Common  Pleas,  and 
ExoHEQUEB,  the  Crown  and  Queen's  Remembrancers,  Offices  in  Bankruptcy,  and  the 
Court  for  Relief  of  Insolvent  Debtors,  Conveyancing,  and  Miscellaneous  Matters,  in 
conformity  with  the  general  Scale  of  Charges  allowed  on  Taxation,  and  with  the 
Common  Law  Procedure  Acts,  1852  and  1854,  and  Bills  of  Exchange  Act,  1855. 
By  Richard  Q.  Daz,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1856. 


Priced  doth, 

HADDAN'S    LIMITED    LIABILITY   ACT,    1865. 

The  LiMiTBO  LiABiLrrr  Act,  1855.  With  Precedents  of  a  Deed  of  Settlement 
for  constituting  a  Company  with  limited  liability  under  the  Act  (or  without  limited 
liability,  under  the  7th  and  8th  Vict,  c.  110);  and  of  a  Deed  of  Alteration,  fw 
enabling  an  existing  Company  to  register  under  the  Limited  Liability  Act;  and  Notes 
on  the  Application  of  the  Act,  and  on  the  Law  relating  to  registered  and  other  Joint- 
Stock  Companies.  By  Thomas  Hbnbt  Haddan,  M.A.,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  Vinerian  Law  Fellow,  and  late  Fellow  of  Exeter  College,  Oxford.    1855w 


In  1 2mo.    Price  5s.  doth. 

WOOLRYCH'S    METROPOLIS    BUILDING    ACT,    1866. 

The  Metbopoub  BuaDiKO  Aor.  18  &  19  Vict  c.  132.    With  Notes,  Introduction, 
QloBsary,  and  Indexes.    By  Humphbt  William  Woolbtoh,  Seijeant-at-Law.    1856. 


In  One  T^idb  VoL  Unyal  Svo.    Price  IL  lis.  6<2.  doth. 

WOODFALL'S    LAW    OF    LANDLORD    AND    TENANT. 

Seventh  Edition. 
A  Pbactical  Tbeatibe  on  the  Law  of  Landlobd  ahd  Tbnakt,  with  a  full 
Collection  of  Precedents  and  Forms  of  Procedure.  By  S.  B.  Habbibon,  Esq.  SerenUi 
Edition.    By  Hehbt  Hobk,  Esq.,  Recorder  of  Hereford.     1856. 


In  One  Vol.  12mo.    Price  12s,  doth, 

SHELFORD'S    INSOLVENT    LAW. 

The  Stattttbs  fob  thb  Relief  of  Insolvent  Debtors,  with  Notes  of  the  Decisions 
thereon  and  the  Orders  and  Forms  of  the  Insolvent  Court  for  obtaining  the  Di^charg* 
of  Insolvent  Debtors  from  prison  or  their  protection  from  Process.  By  Leoxabd 
Shelfobd,  Esq.,  of  the  Middle  Temple,  Barriuter-at-Law.     1856. 


In  One  Vol.  12mo.    Price  20*.  dolk. 

SHELFORO'S    BANKRUPT    LAW. 

Second  Edition. 
Thb  Bankrdft  Law  Consolidation  Act,  1849  (12  k  13  Yiot  o.  106),  and  siibse- 
qaent  Statutes ;  with  copious  Notes  of  Cases  on  the  Law  of  Bankruptcy,  and  on  the 
Construction  of  that  Act ;  with  Rules,  Orders,  and  Forms,  made  in  pursuance  thereof. 
Second  Edition.  By  Leonabd  Shblfobd,  Esq.,  of  the  Middle  Temple,  Barxister-at- 
Law.    1864.  

In  one  Vol,  12/no.    Price  10«.  6d.  boardi, 

FRANCIS'    NEW    COMMON    LAW    PROCEDURE. 

Thx  New  Common  Law  Procbdure,  founded  on  the  Acts  of  1852  and  1854, 
including  the  New  Rules  on  Practice  and  Pleading,  with  Notes  of  Cases  decided 
thereon,  and  Forms,  Tables  and  an  Lidex.  By  Philip  Francis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    1854. 

12mo.    Price  *Jt,  cloth, 

THRINQ'S  JOINT-STOCK  COMPANIES  ACT,  1856  ft  1867. 

With  Introductions,  Practical  Notes,  and  Appendices  of  Forms.  By  Hsnrt 
Thrino,  M.A.,  Barrister-at-Law.    1858. 


12mo.    Price  Z$,  Sewed. 

BRICKDALE*8    LEASES    AND    SALES    OF    SETTLED 
ESTATES    ACT    (19  &  20  Vict  c.  120): 

And  thb  Gbnbral  Order  of  15th  Novembbr,  1856,  made  in  pursuance  thereof 
With  an  Introduction  and  Nc^es.  By  Mathbw  Inolbtt  Briokdalb,  Esq.,  Barrister- 
at-Law.    1856.  

12mo.    Price  At,  6c2. 

WILLS'    VESTRYMAN'S    GUIDE. 

A  Trbatisb  on  thb  Powers  and  Dotibs  of  Parish  Vbstribs  in  Ecolbsiastioal 
Matters,  being  a  Vestryman's  Ouide.  By  Alfred  Wilub,  of  the  3iiddle  Temple, 
Esq.,  Barrister-at-Law.    1855. 

12mo.    Price  6«.  cloth, 

BAKER'S    LAW    OF    BURIALS. 

Second  Edition, 

Tbb  Laws  relating  to  Burials,  with  Notes,  Forms,  and  Practical  Instructions. 

By  Thomas  Baker,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law  (of  the  Burials 

Acts  Office).    Second  Edition,  including  the  Statutes  of  the  Present  Session,  and  the 

Scotch  and  Irish  Acts.    1857. 

*'  Thit  it  a  most  uieAil  digest  of  the  laws  passed  during  the  last  five  yeara  relativs  to 
burials."— JKecord.  

In  One  Vol  12mo.    Price  St.  doth. 

METROPOLIS    LOCAL    MANAGEMENT    ACT,    186fi. 

With  an  Introduction,  copious  Practical  Notes,  and  a  full  Double  Index ;  also  a 
Table  of  Qualifications  for  Voters,  Vestrymen,  Auditors,  &o.  By  Todlmin  Smith,  of 
Lincoln  B  Inn,  Esq.,  Barrister-at-Law,  1855. 


In  One  Vol  ISnto.    Prici  6>.  elotA. 

THE    NUISANCES    REMOVAL    ACT,    1855. 

Second  BdUion, 

Practioil  Proceedings  for  the  RemovAl  of  Nuiauices  and  Execution  of  Drainage 
Works  in  every  Parish  Town  and  Place  in  England  and  Waleai  under  the  Kuiaanees 
Removal  Act,  1865,  and  bj  other  course  of  Law,  wiUi  numerous  Forms  and  complete 
Instructions  for  the  conduct  of  Parish  Committees,  to  which  is  added  the  **IHooaeea 
Prevention  Act,  1855.**  By  Toulmin  Smith,  of  Lincoln's  Inn,  Esq.,  Barristo^at-Law ; 
Author  of  "The  Parish :  its  Obligations  and  Powers;  its  Officers  and  their  Duties," 
1856. 

Books  of  FORMS  necessary  for  carrying  into  operation  the  Kuisancea  Removal  Act 
for  England,  1855.    Prepared,  with  Instructions  for  use,  by  ToDUmr  Smitb,  Esq. 

I.  Presentment  Book  for  Entry  of  Complaints.  (100  sheets  in  each  book,  price 
7f.  6d^  bound.) 

IL  Inspector*s  Report  Book.    (100  sheets  in  each  book,  price  7<.  M*^  bound.) 

IIL  Order  of  Authorisation  to  Inspector.  (100  sheets  in  each  book,  price  6«. 
bound.) 

lY.  Notice  of  Application  for  Order  of  Admission.  (100  sheets  in  each  book 
price  6f.,  bound.) 

y.  Notice  of  Nuisance,  and  Remedy.    (250  sheets  in  each  book,  price  12$,,  bound.) 

Vl.  Notice  of  Compulsory  Proceedings.    (100  sheets  in  each  book,  price  6<.,  bound.) 

YIL  Notice  to  Occupiers  Fouling  Drains.  (200  sheets  in  each  book,  priee  10&  0dL, 
bound.) 

YUL  License  to  Use  Common  Drains  on  Payment  (200  sheets  in  eadi  book, 
price  10s»  6<2.,  bound.) 

A  Compute  Set,  price  82.  6«. 

These  Forms  may  also  be  had,  with  the  title  of  each  Parish  or  District  qinijallj 
printed,  at  a  small  advance. 


In  One  Vol,  l2ino,    Priee  18s.  daUL 

JARMAN'S    NEW    CHANCERY    PRACTICE. 

Second  Edition. 

The  Nbw  PRAcncni  of  thb  High  Court  of  Chakoibt,  relative  to  the  Conduct 
of  Suits,  by  Bill,  Claim,  or  original  Summons,  and  to  Proceedings  in  the  Judge's 
Chambers  and  Master^s  Offices ;  including  Forms  of  Costs  and  numerous  other  Forma, 
the  Practice  relating  to  Special  Cases,  the  several  Acts  concerning  Trustees  and 
Charitable  Trusts,  and  the  Indemnity  of  Executors  and  Administrators;  with  Uie 
Orders  and  Decisions  of  the  Court  thereunder,  and  a  copious  Index.  By  Hsiibt 
Jabmah.  Considerably  extended,  so  as  to  form  a  complete  Practice  of  the  Court 
under  the  New  System.    1854 — 5. 

prooeedings  of  a  latt,  and  <^  thus  thowiag  tbe 
MToral  proceedinn  in  each  form  of  rtiii,  adopUd 
by  Mr.  Jaraoan  in  bis  flxvt  oditkrn,  tomtlMr 
with  the  ludd  methodical  traatmaot  of  hSi  sab- 
Ject,  have  been  appreciated  by  the  rwofliiartiin, 
and  a  aecoiMl  editioii  has  been  oalled  for.  We 
wish  It  a  rapid  aale.*— law  Magarime^  Now  1«^ 
Feb.  186ft. 


"  This  work  will  prove  a  valuable  addition  to 
the  libranr  of  the  lawyer.  The  author  has  ably 
arranged  his  work,  whioh  presents  at  a  view  the 
TariouB  proceedings  in  a  suit  now  requisito  to 
be  taken  under  the  new  system. ''—Sim. 

"  The  plan  of  plaoinff  in  one  continuous  se- 
ries^ under  one  general  heading,  all  the  ordinary 


Soyal  12mo.     Price  12.  6f.  ddlh. 

ROSCOE'S    CRIMINAL    EVIDENCE. 

Ftnirth  Edition* 
A  DiGlR  or  THB  Law  or  Eyidinob  in  CRiMnf al  Casis.    By  H.  Rosooi,  Esq^ 
Fourth  Edition.    With  oonsiderable  Additions.    By  Dayid  Powib,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ipewiob.    1857. 


Jtoyot  1 2mo.    Price  11  10«,  doth, 

ROSCOE'S    EVIDENCE   AT    NISI    PRIUS. 

Ninth  EdUum. 
Digest  or  thb  Law  or  Etidbnob  on  the  Trial  or  Aotionb  at  Nisi  Pbiub. 
By  K  Smibkb  and  S.  PaBNTiOBy  Esqrs.,  Barriaters-at-Law.     1868. 


8vo. 

BROOM'S    LEGAL    MAXIMS. 

Third  Editum,    In  the  Prea. 
A  Selbotion  or  Lbgal  Maxims,  Classified  and  lUastrated.    By  Hkrbsbt  Bboom, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 


In  Four  Vols,  Royal  8vo.    Price  61. 16f.  6d  hoardi, 

HARRISON'S  DIGESTED  INDEX  OF  ALL  THE  REPORTS. 

Third  Edition, 
An  Analttioal  Digest  of  all  the  Reported  Cases  determined  in  the  House  of 
Lords,  the  several  Courts  of  Common  Law,  in  Banco  and  at  Nisi  Prius,  and  the  Court 
of  Bankruptcy,  and  also  the  Crown  Cases  Reserved,  from  1756  to  1843;  together  with 
a  full  Selection  of  Equity  Cases,  and  the  Manuscript  Cases  from  the  best  Modem 
TreaUsee,  not  elsewhere  reported.  By  R.  Tabbant  Harbison,  Esq.,  of  the  Middle 
Temple,  Barrister-at-law.    1844. 


In  Tw)  Vols,  Royal  8vo.    Price  Zl,  ISt.  M. 

SUPPLEMENT  TO   HARRISON'S   DIGESTED   INDEX    OF 

THE    COMMON    LAW    REPORTS. 

Containing  all  the  Cases  from  Easter  Term,  1843,  to  Michaelmas  Term,  1855, 
together  with  References  to  all  the  Statutes  passed  and  Rules  of  Court  promulgated 
during  the  same  period.  By  R.  A.  Fisher,  Esq.,  of  the  Middle  Temple,  Barribter-at- 
Law.    1856.  ^ 

In  Fo/ur  Volt.  Royal  8w.    Price  7L  7f. 

CHITTY'S    EQUITY    INDEX. 

Third  Edition, 

An  Index  to  all  the  Reported  Cases  decided  in  the  several  Courts  of  Equity  in 
England  and  Ireland,  the  Privy  Council  and  the  House  of  Lords ;  and  to  the  Statutes 
on  or  relating  to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptoy,  from 
the  earliest  period.  By  Edward  Chittt,  Esq.,  of  Linooln*s  Inn,  Barrister^t-Law. 
The  Third  Edition,  brought  down  to  the  year  1853.  By  James  Maoaulat,  Esq.,  of 
the  Inner  Temple,  Barrister at-Law.    1858. 


7n  One  Vol.  12i»o.    Price  I2«.  doth. 

SHELFORD'S    LAW   OF    COPYHOLDS. 

The  Law  of  Copyholds  in  reference  to  the  EnfranchiBement  and  Commutation  of 
Manorial  Rights ;  and  the  Copyhold  Acts :  with  Notes,  and  the  Forma  and  Directions 
of  the  Copyhold  Commissioners.  By  Lbonabd  Shslford,  Esq.,  of  the  Inner  Temple^ 
Barrister-at-Law.     1858. 


'*  Mr.  Shelford  Is  a  legal  author  of  great  ex- 
perience and  reputation;  and  the  Tommo  bo- 
fore  us  i«  not  only  the  latest  but  the  most  com- 
plete  work  on  Copyhold  Laws  which  has  ap> 
peared  since  the  promulgation  of  the  important 


altnations  whiish  it  haa  recently  undergoiiie.''-* 
Mominn  Pott. 

* '  Undoubtedly  it  is  one  of  the  beat,  if  not  the 
Tory  best,  book  that  has  appeared  on  the  Law  of 
Copyhold  and  its  enfranehfaement.** — Law  liwua. 


In  One  Vol.  12mo.    Price  7f.  6(2.  dM. 

PRIDEAUX'S    LAW    OF   JUDGMENTS   AND    CROWN 

DEBTS. 

Fimtih  Edition, 

Ths  Law  or  Judomentb  and  Cbown  Debts  as  thet  Arrsar  Real  Pbopebtt. 
By  Frederick  Prideaux,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law ;  with  a  Supple- 
ment containing  Lord  St.  Leonard's  Act  for  the  better  protection  of  purohasen  from 
Judgments,  Crown  Debts,  &c.,  18  &  19  Vict  o.  15,  together  with  Notes  and  all 
the  recent  decisions.    1854^6. 


«  « 


This  Supplement  can  be  had  separately,  price  Is. 


12010.    Price  9».  hocarde, 

DAVIDSON'S    CONCISE    PRECEDENTS. 

Fifth  Edition, 
Concise  Preoedentb  in  CoNYETANCiNa,  adapted  to  the  Act  to  amend  the  Law 
of  Real  Property,  8  &  9  Vict.  c.  106 ;  with  Practical  Notes  and  Observations  on  the 
Act,  and  on  the  Act  for  the  Cesser  of  Attendant  Terms.  By  Charles  DAYiDfiON, 
Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  late  Fellow  of  Christ's  College,  Cam- 
bridge.   1867.  

Price  If.  6d  Sewed, 

FAWCETTS    CRIMINAL   JUSTICE   ACT* 

With  Short  Notes  and  Forks.    1865. 


8vo.     Price  6«.  6el.  dotk, 

JARMANS    COSTS    IN    CHANCERY. 

Forms  of  Bills  of  Costs  in  Chancery  on  the  Higher  and  Lower  Scales,  framed  with 
special  regard  to  the  General  Orden  of  Court  of  the  80th  January,  1867.  With  Rules 
for  the  Preparation  of  Bills  of  Costs  on  the  New  Scales.  By  Hxnbt  Jarmav,  Author 
of  the  '<  New  Chancery  Practice."    1867. 


In  One  Vol,    12mo.    Ptiee  6f.  6d.  doth, 

THE    NEW    PARISHES    ACTS,    1843,  1844,  and  1866. 

Bbino  Sir  Robert  Peel's  Acts,  and  Lord  Blandford's  Act  for  making  proYiaxon 
for  the  Spiritual  Care  of  Populous  Parishes.  With  Introduction,  Explanatory  Notes, 
and  copious  Index,  adapted  as  a  Manual  for  all  Clergymen.  By  Jamie  Cbribtix 
Traill,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.    1867. 


WILLUM  MAXWELL^  BELL  YARD.  18 

8vo.    Price  lOt.  hoards, 

BENNET'S    OFFICE    OF    RECEIVER. 

A  Pbaotioal  Triatibi  on  thb  Appointmbnt,  Oftiob,  and  Dutiks  or  ▲  Rboxitbb 
UNDBB  THB  HiOH  CouBT  ov  Chancebt  ;  with  an  Appendix,  containing  Leading 
Cases,  Precedents  and  Practical  Directions.  By  Willlam  Heath  Benmst,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    1849. 


In  Two  Volt,  8vo.  .  Puhliihed  at  3/.  13«.  M.  doth  hoard$.    (Now  reduced  to  2/.) 

SAUNDERS    ON    PLEADING    AND    EVIDENCE    IN    CIVIL 

ACTIONS. 

Second  Edition, 
The  Law  or  Pleadino  and  Eyidenoe  in  Citil  AcnoNs,  arranged  alphabetically; 
with  Practical  Forms,  and  the  Pleading  and  Evidence  necessary  to  support  them.   By 
J.  S.  Saundebs,  Esq.    Second  Edition,  much  enlarged,  by  Robebt  Lush,  Esq^  of 
Qray's  Inn,  Barrister<it-Law.    1851. 


JRoyal  8vo.    Price  12.  lit.  6d.  boards, 

MACQUEEN'S  PRACTICE   OF  THE   HOUSE  OF  LORDS. 

A  Pbaotioal  Tbbatisb  on  the  Appellate  Jubibdiotion  or  the  House  or 
LoBDB  and  Pbiyt  Counoil^  and  on  Pabuambntabt  DnroBOB;  with  a  Selection 
of  Leading  Cases.  By  John  Fbaseb  Maoqueen,  Esq.,  of  Lincoln's  Inn,  Barrister- 
at-Law.    1842. 

**  One  of  the  most  useAil  books  that  haTe  for  many  yean  appeared ;  a  work,  too.  of  no  little 
importance  to  our  constitnUonal  history.**— lord  Brtm^ham't  Letttr  to  Sir  Jama  R.  0.  Oraham,  1848. 


Boyal  Svo,    Price  12s,  boards, 

liMdley's  jurisprudence. 

An  Intboduotion  to  the  Study  or  Jubispbudenob,  being  a  Translation  of  the 
general  part  of  Thibaut's  "  System  des  Pandekten  Rechts ;"  with  Notes.  By  Nathaniel 
Lindlbt,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1 855. 


12III0.    Third  Edition,    Price  12.  Is,  doth. 

RAWLINSON'S    CORPORATION    ACTS. 

The  Municipal  Cobpobation  Act,  6  k6  Will  lY.,  c.  76,  and  the  Acts  since  psssed 
for  amending  the  same,  and  otherwise  in  relation  to  Municipal  Corporations ;  with 
Notes  and  References  to  the  CSases  thereon :  and  an  Appendix,  containing  the  prin- 
dpal  Statutes  referred  to,  including  those  relating  to  Mandamus  and  Quo  Warranto; 
a  List  of  Boroughs  having  Quarter  Sessions ;  Borough  Court  Rules,  &a  By  Sir 
CHBisTorHEB  Rawunson,  Chief  Justice  of  Madras.  Third  Edition.  By  W.  N. 
Welbbt,  Esq.,  of  the  Middle  Temple,  Barristerat-Law,  and  Recorder  of  Chester. 
1856. 


16  LAW  BOOKS  PUBLISHBD  BY 

In  One  Vol  12mo.    Price  12il  dotk. 

DR.  BATEMAN'S  GENERAL  TURNPIKE  ROAD  ACTS. 

Fourth  Edition, 
With  Notes,  Forms,  fta    By  W.  N.  Wblsbt,  Esq^  BarristerHd-Law,  Recorder  of 
Chester.    1854. 

In  One  Vol  12mo.    Price  Ss.  eloth, 

STONE'S    BENEFIT    BUILDING     SOCIETIES. 

A  pRAonoAL  Tbsatisb  on  Benefit  Building  Societibb,  embracing  their  Oriicui, 
Ck>iistitation  and  Change  of  Character;  and  the  Superiority  of  Permanent  over 
Terminating  Societies;  also  the  Principles  and  Practice  of  Tontine  Building  Com- 
panies, Freehold  Land  Societies,  &o. ;  and  the  Law  relating  to  these  Sodetiea ;  with 
the  Statutes  and  Cases  to  the  present  time.  Aiso  Rules,  Forms  and  Precedents  of 
Freehold,  Copyhold  and  Leasehold  Securities ;  with  Practical  Notes.  By  William 
Stone,  Attomey-at-Law.    1851. 

"  The  pUm  of  the  work  is  dear  and  praeticaL**— 0{o6<. 


In  Four  Volt.  Royal  8vo.    Publiefud  at  61,  6j.  hoardt.    {Now  reduced  toZLZe,) 

CRABB'S    DIGEST    OF    THE    STATUTES. 

A  Digest  and  Index,  with  a  Chronological  Table  of  all  the  Statutes,  from  Magna 
Charta  to  the  end  of  the  d  &  10  Vic.  To  which  are  added,  with  great  care  and 
exactness,  the  Reported  Decisions  of  all  the  Courts  with  which  each  section  is  oon- 
nected.    By  George  Crabb,  Esq.,  of  the  Inner  Temple,  Barrister^t-Law.    1844 — 7. 

*«*  The  Publiiher  reepeotftiUy  begs  leave  to  oall  the  attention  of  the  TrotmAoa  to  the  &et» 
th«t  Mr.  Crabb'e  Digest  and  Index  b  the  only  work  that  profesaes  to  embraoe  all  the  Statntee. 
and  that  It  contains  an  account  of  every  Statate.  more  or  less  ocmious  according  to  its  praetioil 
utility.  The  value  of  the  whole  is  materially  ennanccd  by  the  Index  to  the  four  Tolomes  now 
published. 

Soyal  Svo.    Price  IZ.  lit.  6d,  extra  doth,    {Now  reduced  to  11,  4$,) 

DR.   BATEMAN'S    EXCISE    LAWS. 

The  Law  of  Excde  ;  being  a  Collection  of  all  the  Statutes  now  in  force  in  Eng- 
land, Scotland  and  Ireland,  relating  to  the  Reyenue  of  Excise ;  with  Practical  Notes 
and  Forms,  and  an  Appendix  of  Select  Casea  By  Joseph  Batsman,  Esq.,  LL.D.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  late  Assistant  Solicitor  of  Exdae.    1848. 


4to.    Price  12t,  boarde. 

BRADY'S    EXECUTOR'S   ACCOUNT    BOOK. 

The  Exboutob's  Aooount  Book;  exhibiUng  a  safe  and  easy  Method  of  ketpiiig 
Executorship  Accounts ;  with  an  adequate  number  of  Ruled  Pigee,  so  arranged  as  to 
be  adapted  to  the  Circumstances  of  eyery  Estate :  and  a  Fictitious  Will,  comprising 
ft  yariety  of  Bequests  of  Personal  Property,  the  Accounts  under  which,  from  tba 
Death  of  the  supposed  Testator  to  the  Termination  of  the  Executorship,  are  accu- 
rately arranged  and  posted  on  the  Plan  proposed,  as  an  Illustration  of  the  Simplicity 
«nd  Comprehensiyeness  of  the  System,  and  an  infidlible  Guidance  to  Exeoutot* 
nnder  any  other  Estate.  By  John  R  Bradt,  late  of  the  Legacy-Duty  Office, 
Somerset  House ;  Author  of  "  Plain  Instructions  to  Executors  and  Adminbtimtors,* 
'<  Plain  Adyioe  on  Wills,"  &c    1845. 


12mo,    Priee  7«.  6<2.  doth. 

DR.    BATEMAN'S   AUCTIONEER'S    GUIDE. 

Tkird  Editum. 
The  AncnoNBER*s  Ouidb,  oontainino  a  PBAcrnoAL  Trbatiss  on  thb  Law  or 
AuonoNS;  with  a  complete  Series  of  Conditions  of  Sale,  Rules  for  Valuing  Property, 
the  Law  of  Distress,  and  numerous  Forms,  Tables  and  Precedents.  By  J.  Batehan, 
Esq.,  LL.D.,  of  Lincoln's  Inn,  6arrister-at-Law,  late  Assistant  Solicitor  of  Excise,  &c 
Third  Edition,  adapted  to  the  recent  Alterations  in  the  Law. 


In  Two  Volt,  Royal  8«o.    Publuhed  at  21  18«.  hoards,    {Now  reduced  to  IZ.  lOt.) 

CRABB'S  LAW  OF  REAL  PROPERTY. 

Thi  Law  of  Real  Pbopbrtt  in  its  Present  State,  practically  arranged  and 
digested  in  all  its  Branches ;  including  the  very  latest  Decisions  of  the  Courts.  By 
Qeorob  Cbabb,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1849. 


8vo,    Published  at  ISs,  boards,    {Now  reduced  to  10<.) 

BELUS    LAW    OF    HUSBAND    AND    WIFE. 

The  Law  of  Property,  ab  arising  from  the  Relation  of  Husband  and  Wife. 
By  Sidney  Smith  Bell,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law  (now  Second  Puisne 
Judge  at  the  Cape  of  Good  Hope).    1849. 


In  Two  Vols.,  Roycd  8w.    Published  at  \l  12«.  bowrds,    {Now  reduced  to  1^ 

SANDERS    ON    USES   AND    TRUSTS. 

Fifth  Edition, 
An  Ebbay  on  Uses  and  Tbubts,  and  on  the  Nature  and  Operation  of  Conveyances 
at  Common  Law,  and  of  those  which  derive  their  effect  from  the  Statute  of  Uses.  By 
the  late  Fbanois  William  Sanders,  Esq.  Fifth  Edition,  with  additional  Notes 
and  References,  by  Qeorgb  William  Sanders,  Esq.,  of  Lincoln's  Inn,  and  John 
Wabneb,  Esq.,  of  the  Inner  Temple,  BarristerB-at-Law.    1844. 

**  This  edition  is  very  ably  edited  by  tlie  son  of  the  very  learned  author  and  Mr.  Warner, 
both  experienosd  oonveyancers." — Warren'M  Law  StudU$,  p.  673. 


St^o.    Price  15s,  boards. 

WIQRAM'S    LAW   OF    DISCOVERY. 

Second  Edition, 
PoiNTB  IN  THE  Law  OF  DisooYERT..   By  Jameb  WiGRAM,  Esq.  (how  the  Right  Hon. 
Sir  James  Wiqram).    1840. 


InTwoVoUEopalSvo.    PuhUshed  at  2110s.  boards,    {Now  reduced  to  11  lOs,) 

PLATT    ON    LEASES. 

A  Tbbatibe  on  the  Law  of  Lkases,  with  a  Copious  Appendix  of  Forms  and 
Precedents,  adapted  to  the  Practice  of  the  present  day.  By  Thomas  Platt,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    1847. 


12mA    Priee  8*.  6<i.  dolk. 

BATEMAN'S    GENERAL    LAWS   OF    EXCISE. 

Small  Edition^ 

Thb  Oknibal  Laws  bilathto  to  the  Retenue  or  Excise  :  General  Regoktiona, 
Duties,  Licences,  and  Permits.  By  J.  Bateman,  Esq.,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  and  late  Assistant  Solicitor  of  Excise.    1840. 


Royal  Bvo.    Price  11.  6«.  hoards. 

MACPHERSON    ON    THE    LAW    OF    INFANTS. 

A  PBAonoAL  Tbeatise  on  the  Law  belatdio  to  Iktavtb.  By  WnuAM 
Maopbsbson,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1842. 

"The  entire  Utw  of  lofimoy  In  all  its  branches  has  been  well  digested  br  Mr.  MsepbersoB  io 
this  able  and  yery  Taluable  woik,  which  contains  nearly  600  pages,  ezdnstTe  of  Appendiz  aad 
Index."— Xo«  Magatiiu,  Feb..  1844,  p.  119. 


12mo.    Price  St.  doih, 

FARRER'S    CONTRIBUTORIES    UNDER    THE   JOINT- 
STOCK    COMPANIES   WINDING-UP   ACTS. 

CoKTBIBUTOBnES  UHDEB  TBE  JoiNT^TOOX  GOMPAHIBB  WlVDIirO-lTP  ACTS  (II  &  ^^ 

Vict.  e.  45,  and  12  k  18  Vict.  e.  108),  their  Riobts  afd  LuBiunBB;  with  the  Acta 
and  short  Notes.  By  Oliteb  William  Fabbeb,  Esq.,  of  the  Inner  Temple^  Bar- 
rister-at-Law.   1850. 


Two  Vols.  Royal  8«o.    Priee  81.  8t.  hoards, 

ROPER'S    LEGACIES, 

PowrikEditiim. 

Tbbatiss  on  THE  Law  ov  Lboacibb.    By  R  S.  D.  Rofbb,  Esq.    Fourth  SditioB, 
by  H.  H.  White.    1847. 


Two  Vols,  Royal  Bvo,    Price  21. 16i:  Mk, 

ARNOULD'S    MARINE    INSURANCE. 

Seoomd  EdiHoiL 

A  Treatise  on  the  Law  or  Marine  Inburancb  and  Atbraoe,  with  references  io 
the  American  CSases,  and  the  later  Continental  Authorities.  By  Joseph  ARNo<ru\  Ebq., 
of  the  Middle  Temple,  Barrister-at-Law,  and  late  Fellow  of  Wadham  College,  OzfbnL 

1857. 


Royal  8vo.    Priee  7s,  hoards, 

GREAVES'    LORD    CAMPBELL'S   ACTS. 

LoBD  Campbell's  Aotb,  for  the  further  improving  the  Administration  of  Criminal      i 
Justice.     With  Notes,  Obserrations,  and  Indictments.    By  C.  S.  Greaybb»  Esq.,  one 
of  her  Miyesty's  CounseL 


12<»o.     Price  lit.  boards. 

COLLIER'S    RAILWAY   ACTS. 

I 

Second  Editiork 

Railway  Clauses,  Coxfanies'  Clauses  akd  Lands*  Clauses  Consolidation 
AcxB ;  with  Notes;  with  an  Appendiz,  treating  of  the  Formation  of  a  Railway  Com- 
pany, the  mode  of  passing  a  Bill  through  Parliament,  &c. ;  and  an  Addenda  of 
Statutes  and  Forms.  By  R.  P.  Collier.  Second  Edition,  by  H.  Macnaxaba. 
1847. 


Jhyal  Sffo,    Price  12.  6f.  doth, 

CURTIS    ON    PATENTS. 

A  Tbbatibb  on  the  Law  of  Patents  and  Useful  Intentions  in  the  United 
States  of  America.    By  Gborob  Tickner  Curtis,  Counsellor-at-Law.    1849. 


Bvo,    Price  11  2t,  hoards, 

EQUITY    PRECEDENTS. 

Equitt  Precedents,  comprising  Bills,  Petitions  and  Answers,  adapted  to  the 
Orders  of  May,  1845,  with  Notes  on  Pleading  and  Evidence.  By  R.  Whitworth,  Esq. 
1848. 


Boyal  Svo.    Price  11,  It.  hoardi, 

VATTEL'S    LAW   OF    NATIONS. 

Law  of  Nations;  or.  Principles  of  the  Law  of  Nature  ;  applied  to  the  Conduct 
and  AiGurs  of  Nations  and  SoTereigns.  By  M.  Vattel.  A  New  Edition,  with  Notes, 
and,  for  the  first  time,  a  copious  Index.    By  J.  Chittt.    1884. 


Svo,    Price  12.  2«.  hoards, 

BAYLEY'S    BILLS. 

Sixth  EdiHon. 


SuMMART  OF  THE  Law  OF  BiLLB  of  Exchange,  Cash  Bills,  and  Promissory  Noles. 
Edited  by  Q.  M.  Dowdeswell,  Esq.    1849. 


Two  Vols,  BoyaL  8vo.  Price  2Z.  hoards. 

PARK'S    MARINE   ASSURANCE. 

Eighth  Edition, 

Ststbm  of  Marine  Insurances,  with  Three  Chapters  on  Bottomry ;  on  Insriranoes 

on  Lives;  and  on  Insurances  against  Fire.    By  J.  A.  Park  (now  Mr.  Justice).    With 

considerable  Additions.    By  Francis  Hildtard,  M.A.    1842. 

0  2 
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LAW  BOOKS  PUBUSHBD  BY 


8vo.    Price  18i.  hoardi, 

WATSON    ON    AWARDS. 

Third  Editifm, 
Treatibi  on  thb  Law  of  Abbitbation  and  Awards,  including  the  Act  of  Purlia- 
ment  relating  to  Arbitrations  between  Masters  and  Workmen ;  with  aa  Appendix  of 
Preoedente.    By  W.  H.  Watson,  Esq.    1846. 


Svo,    Price  11.  ISt.  boardt, 

ROGERS'    ECCLESIASTICAL    LAW. 

Second  SdUum. 
Pbaotioal  Arbanqement  or  Eoolksiastical  Law.    Bj  F.  K.  Rooebs.    1849. 


In  Tufo  Vols,  Svo,    Published  at  21.  lOs,  boards,    {Now  reduced  to  IL  5s.) 

SANDERS'    ORDERS    IN    CHANCERY. 

Obdebs  of  the  High  Coubt  of  Chanoebt,  from  the  Earliest  Period  to  the  Present 
Time  (12  Rich.  2  to  8  Vict.).  By  Geobqe  William  Sandebs,  Esq.,  Barrister-ai-Law 
and  Chief  Secretary  at  the  Rolls.    1845. 


Svo,    Price  lOs.  boards, 

JURISDICTION    OF   THE    COURT    OF   ADMIRALTY. 

Tbeatibb  on  thb  Jubibdiotion  of  the  High  Coubt  of  Admibaltt  of  Evqlano. 
By  E.  EdwabdS)  Esq.     1847. 

Jloyal  Svo,    Price  11  Rs,  boards, 

WADDILOVE'S    DIGEST    OF    CASES. 

Digest  of  Cases  decided  in  the  Coubt  or  Abohb8>  the  Prerogative  Coori  of 
Canterbury,  the  Consistory  Court  of  London,  and  on  appeal  there&om  to  the 
Judicial  Committee  of  the  Privy  Council ;  with  References  to  the  leading  Analogous 
Decisions  in  the  House  of  Lords,  and  the  Courts  of  Law  and  Equity;  and  to  the 
several  Statutes  and  Text  Books  which  bear  on  Questions  within  the  Jurisdiction  of 
the  Ecclesiastical  Courts.    By  A.  Waddilove,  Esq.    1849. 


Two  Vols,  royal  Svo,    Price  2/.  18«.  boards, 

LAWS    RELATING    TO    THE    CLERGY. 

PBAonoAL  Tbeatise  of  the  Laws  relating  to  the  Clebgt.    By  A.  J.  Stxfheb^ 
Esq.    1848.  

Svo.    PnhUshed  at  9s.  boards,    (Now  reduced  to  5s,) 

DR.   IRVING'S    CIVIL    LAW. 

Fourth  Edition. 
An   Intboduotion  to   the   Civil   Law.     By  David  Ibvino,  LL.D.     Fourth 
Edition.    1887. 


'*  The  work  is  written  in  aUTelj  style,  abounding  with  aento  critiolsin,  displayin^grBi 
and  research,  with  infinite  seal  in  behalf  of  the  etudy  he  reoommenda**— ItyvU  MemMr. 


WILLIAM  MAXWELL^  BBLL  TABD. 
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12mo.    PMuked  ai  6t,  M.    {Now  reduced  to  is,) 

TAYLOR'S    BOOK    OF    RIGHTS. 

Thx  Book  or  Riobtb  ;  or,  A  Collection  of  Acts  of  Parliament  relative  to  Civil 
and  Religious  Liberty,  from  Magna  Charta  to  the  Present  Time;  Historicallj 
arranged,  with  Notes  and  Observations.    Bj  Edqar  Tatlob,  F.S.A.    1833. 

The  above  work  forms  a  useful  Supplement  to  Sir  James  Macintosh's  History  of 
England. 

"Hisoommentarl«  are  oonclsoly  and  forcibly  written,  and  form  of  themselTes  a  valuable 
aomnuiry  of  the  moat  important  acts  of  En^Iiah  £^(i«lation  to  the  present  time."— X^^  O^tener, 


Boyal  8«a    Price  \l  11«.  6(2.  cMk, 

WORDSWORTH    ON    JOINT-STOCK    COMPANIES. 

8ixik  EdUion, 

Thb  Law  or  Railway,  Cakal,  Wateb,  Dock,  Qas,  asd  oraaa  Compavtxs, 
t«quiring  expreia  Authority  of  Parliament^  together  with  the  Law  of  Abandonment 
and  Winding-up,  and  that  of  Parliamentary  Coats ;  with  Forma  and  all  the  Statutes, 
including  the  Consolidation  Acts  of  1845  and  1847.  By  C.  F.  F.  Wobdawobtb,  Esq., 
Barrister-At-Law. 

Royal  8iro.    Price  M.  11«.  6<2.  locurdi, 

THE    LAW    OF    PARTNERSHIP. 

Second  Edition,  greatly  enlarged. 

A  Pbaotioal  Tbeatisb  on  thb  Law  or  Pabtnerbhif,  with  an  Appendix  of 
Forms.    By  Johk  Coiltbb,  Esq.    1840. 


In  Svo.    1847.    Price  IBs. 

BISSET    ON    THE    LAW    OF    PARTNERSHIP,    RAILWAY 
AND    OTHER   JOINT-STOCK    COMPANIES. 


"As  a  specimen  of  the  succincfcneee  of  onr 
author's  style,  which,  to  give  It  the  highest 
praise  that  a  text  writer  can  desire,  reminds  us 
of  'The  Compendium  of  the  Law  of  Real  Pro- 
perty/ we  eztxact  the  first  four  paragraphs  of  the 


book.  *  *  The  second  part  of  the  work  will 
be  peculiarly  acceptable  to  the  profession,  who 
haye  hitherto  been  unftimlshed  with  any  trea- 
tise on  the  law  of  Joint^toek  Companies." — 
Jwritt, 


In  Svo.    Price  ll.  Is.  boards, 

HINDMARCH    ON    THE    LAW    OF    PATENTS. 

A  Treatibi  ok  thb  Law  RELATnro  to  Pateitt  pRxntBGEs  roB  the  Sole  Use 
or  IiTTBiiTiONB ;  and  the  Practice  of  obtaining  Letters  Patent  for  Inventions ;  with 
an  Appendix  of  Statutes,  Roles,  Forms,  &c.,  &a  By  "W.  M.  Hindmaroh,  Esq.    1846. 


In  Svo.    Price  12.  is.  boarde, 

CHAMBERS  AND  PETERSON   ON  THE   LAW  RELATING 

TO    RAILWAYS. 

A  Trsatibs  ok  the  Law  eelatino  to  Railways,  comprising  a  View  of  the 
Righta  and  Remedies,  Privileges  and  Liabilities,  of  OfBcers  and  Shareholders  inter  te, 
Mid  in  respect  of  Third  Parties,  before  and  after  the  Act  of  Incorporation,  &c.,  &c. 
By  T.  Chambebs  and  A.  T.  T.  Petebsok,  Esqs.,  Barristenhat-Law.    1847. 


In  Svo,    Price  lis,  boards. 

TAYLOR  ON   THE  JOINT-STOCK  COMPANIES 

REGISTRATION  ACT, 

A  PBAonoAL  Tbeatibb  on  thb  Act  vob  the  Registration,  Rboulation,  and 
Incorporation  of  Joint-Stook  Coupavies,  7  &  8  Vict  o.  110  (m  amended  by  10 
&  11  Vict  0,  78),  with  Directions  for  the  proTisionsl  and  oemplete  Registration  of 
Companies ;  intended  as  a  Quide  to  Persons  concerned  in  the  Formation  and  Manage- 
ment of  Companies  towards  compliance  with  the  Proyisions  of  the  Registration  Act. 
To  which  is  added  a  Precedent  of  a  Deed  of  Settlement,  prepared  and  settled  in  con- 
formity with  the  Provisions  of  the  Act.  By  Q.  Tatlob,  Esq.,  Assistant-Registrar  of 
Joint^tock  Companies.    1847.   

In  Two  Vols.  8m    Price  ll.  2s.  6d.  hoards. 

WILDMAN   ON    INTERNATIONAL  LAW. 

Institutes  of  International  Law,  in  time  of  Peace  and  Time  of  War.  By 
Richard  Wildman,  Esq.,  Banrister-at-Law.    1849—50. 

In  Svo.     Price  lis.  boards. 

BATTEN  ON  SPECIFIC   PERFORMANCE  OF 

CONTRACTS. 

A  PRAoncAL  Treatise  ok  the  Law  relatino  to  the  Speoifio  Performance 
OF  Contracts.    By  Edm.  Batten,  Esq.,  Barrister-at-Law.    1849. 


Royal  Svo.    Price  IL  10s,  boards, 

HILDYARD   ON   MARINE  INSURANCE. 

A  Treatise  on  tbe  Principles  of  the  Law  of  Marine  Insurances.  In  Two 
Parts.  L  On  the  Contract  itself,  between  the  Assured  and  the  Assurer.  IL  Of  the 
Causes  which  Tacate  the  Contract.  2.  In  what  Cases  the  Assured  is  entitled  to 
recover  back  the  Consideration  paid  by  him.  3,  and  lastly.  What  is  the  Remedy 
provided  by  the  Law  for  either  party  against  the  other.     1845. 

Svo.    Price  IL  is.  boards, 

CLARK'S    COLONIAL    LAW. 

A  SuiQCART  OF  Colonial  Law,  and  Practice  of  Appeals  from  the  Plantations. 
1884.  _^ 

In  Royal  Svo,    Price  16s,  boards. 

AMOS  AND   FERARD  ON   FIXTURES. 

Second  Edition. 
A  Treatise  on  the  Law  of  Fixtures  and  other  Property,  comprising  the 
Law  relative  to  Annexations  to  Freeholds  in  general ;  as  also  Emblements,  Charters, 
Heir-Looms,  &c.;  with  an  Appendix,  containing  Practical  Rules  and  Directionfl 
respecting  the  Removal,  Purchase,  Valuation,  &a,  of  Fixtures  between  Landlord 
and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.    1847. 

In  Svo,    Price  lis.  boards. 

WARBURTON'S   EQUITY  PLEADER'S   MANUAL. 

Tub  Equitt  Pleader's  BCanual,  being  a  Collection  of  Common  Forms  in  Equity 
Pleading,  incorporating  the  Orders  of  April  and  May,  1850,  with  Practical  Notes  of 
the  latest  Decision.    By  T.  A.  Warburton,  Esq.,  6arristerat-Law.    1850. 


2i  LAW  BOOKS  PUBLISHBD  BT 


EEPOETS  IN  COUESE  OF  PUBLICATION. 


2  Volt,  and  Vol.  III.  Pari  I.,  price  9L  ISt.  itwed. 

MACQUEEN'S    SCOTCH    APPEAL   CASES. 


Volt.  IX.  X.  and  XL    Soyal  Svo.    Price  11  7f.  M.  9ewed. 

HARE'S    REPORTS. 

VICE^HANCELLOR  TURNER'S  COURT,  AND  VICE-CHANCELLOR 

WOOD'S  COURT. 

RiPOBTB  OF  Cask  ADaTTDOED  a  thb  High  Court  or  Chakoert,  before  the  Right 
Hon.  Sir  Obobqb  Turmbr^  Knight,  Vice-Chancellor,  1851  and  1852 ;  and  before  the 
Right  Hon.  Sir  Wm.  Page  Wood,  Knight,  Vice-Chanoellor,  1858. 


VoL  L    Royal  9vo.    Price  21  St.  tewed, 

KAY^S    REPORTS. 

VICE-CHANCELLOR  WOOD'S  COURT. 

Rbpobtb  or  Cases  ADJUDGED  nr  the  High  Coubt  or  Chancert,  before  Sir  Wiluaii 
Page  Wood,  Knight,  Vice-Chancellor.  Bj  Edward  E.  Kat,  Esq.,  of  Lincoln's  Inn, 
Barrister-at-Law.    1853  and  1854. 


8  Volt.^  and  Vol.  IV.,  PaH  I.    Royal  8vo.    Price  82.  Ot.  6<2.  tewed, 

KAY   AND   JOHNSON'S    REPORTS. 

VICE-CHANCELLOR  WOOD'S  COURT. 

Reports  or  Cases  adjudged  in  the  High  Court  or  Chahoert,  before  Sir  WnxiAX 
Page  Wood,  Knight,  Vice-Chancellor.  Bj  Edward  E.  Kat  and  H.  R.  Vauohav 
Johhson,  Esquires,  of  Lincoln's  Inn,  Barristers-at-Law.    1854  to  1857. 


Vol.  VII.   Royal  Svo.    Price  32.  2i.  tewed, 

RAILWAY,    CANAL,   AND   JOINT-STOCK   CASES. 

Cases  relatikg  to  Railways,  Canals,  and  Joint-stock  Companies,  signed  and 
adjudged  in  the  Courts  of  Law  and  Equity,  1848  to  1854.  By  Lionel  Oliyxb, 
Edward  Beayan,  and  Thomas  Letrot,  Esquires,  Barristers-at-Law. 


WILUAM  MAXWELL,  BKLL  YARD. 
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MISCELLANEOUS  PUBLICATIONS. 


In  one  V6L  fooUcap  ^vo.    Price  *Ji.  6(2.  extra  cloth,  « 

(  WUk  nwBMTOVM  woodcut  iUvstrcUiont,) 

CRABB'S   TECHNICAL    DICTIONARY. 

A  Techkioal  Diotionabt;  ora  Dictionaty  explaining  all  Tenns  of  Arfc  and  Science. 
By  George  Crabb,  Esq.,  M.A.,  author  of  the  *'  Universal  Technological  Dictionaiy/' 
the  **  Dictionary  of  Synonymes,*'  &c. 

"Within  the  oompaM  of  a  thick  but  portable 
Tolume  we  have  a  large  body  of  ueeml  infor- 
mation of  a  kind  which  cannot  fail  to  be  accept- 
able to  all  who  reqnlre  a  general  explanation  of 
the  yarionH  terms  in  sdenoe  and  art  so  generally 
used  in  literature.  The  groat  merit  of  these 
explanations  is  their  brority,  and  the  manner 
in  which  the  compiler  has  done  his  task  is  most 
satis&ctory."— ^ftVoumot. 


"  This  is  a  well  printed  Tolume  of  658  pages, 
containing  short  definitions  of  as  many  terms 
in  art  and  science  as  can  be  compressed  into 
such  a  space. ''-nOartlaurf'  Chronicle, 

"This  is  an  abridgment,  in  a  portable  form, 
of  a  weU-known  larger  Dictionary,  by  the  same 
author.  It  is  calculated  to  be  extensively  useflil 
to  those  who  cannot  afford  to  purchase,  or  have 


not  leisure  to  consult,  any  of  those  bulky  and 
high-priced  Dictionaries  which  are  so  mudi  the 
fasliion."— Datfy  Newt. 

"This  is  a  work  of  great  practical  utility  to 
all  who  are  connected  with  or  interested  in  the 
Arts  and  SdenoM.  It  forms  a  sort  of  pocket 
(^clopsedia,  and  rather  a  comprehensiTe  one  of 
its  kind,  embracing  as  it  does  a  wide  range  of 
subject,  much  of  it  such  as  every  day's  expert^ 
ence  shows  \is  the  advanta^  of  being  acquainted 
with.  'To  bring  it  within  the  size  and  price 
that  will  be  most  generally  acceptable, 'the  pre- 
face tells  us,  'care  has  been  taken  to  make  the 
definitions  as  concise  as  possible,  consistently 
with  tlie  clearness  and  mlness  of  explanation 
which  the  subject  may  demand. '  And  tills  idea 
is  admirably  carried  out."— Oa/oni  UnivtrtUjf 
and  Cotmtif  HeraM, 


In  one  Vol  Svo.    PMuked  at  14«.  extra  cloth  hds.    (Now  reduced  to  7f.  6d.) 

PROFESSOR    GREENLEAF'S    EXAMINATION    OF    THE 
TESTIMONY    OF    THE    FOUR    EVANGELISTS, 

Bt  the  Rules  of  Evidence  ADMunsTEBED  nr  Courts  or  Law  ;  with  the  Harmony 
of  the  Four  Gospels,  arranged  in  four  parallel  columns,  and  a  Synopsis  of  their 
Contents.    To  which  is  added, 

M.   DUPIN'S    REFUTATION    OF  JOSEPH    SALVADOR'S 
TRIAL  AND   CONDEMNATION   OF  OUR   SAVIOUR. 

Translated  from  the  French  by  Dr.  Pickebiko.'  1847. 


«i 


'  The  dMign  of  this  work,  as  lis  title  imports, 
is  to  bring  the  narratives  of  these  witnesses  to 
the  tests  usually  applied  to  the  evidence  of  other 
transactions  in  Cfourts  of  Law,  as  well  docu- 
mentary as  oral,  in  order  to  ascertain  what 
decree  of  credit  they  would  be  entitled  to  receive 
in  human  tribunals.  The  principles  of  the  Law 
of  Evidence  applicable  to  such  subiects  are 
stated  in  a  preliminary  discourse,  in  which  also 
the  characters  and  situation  of  the  Evangelists, 
their  motives  of  conduct^  and  the  nature  and 
probability  of  their  narratives  and  aasertioniL 
are  examined.    The  four  Gospels  are  exhibited 


in  parallel  columns,  arranged  after  the  order  of 
Archbishop  Newcome's  Harmony,  as  recently 
collected  and  published  by  Professor  Robinson. 
In  ihe  Appenoix  is  contained  a  legal  account  of 
the  two  trials  of  Jesus,  before  the  Sanhedrim 
and  Pilate ;  and  a  translation  of  the  Jewish 
account  of  those  transactions,  given  by  H. 
Salvador,  a  learned  Jew,  in  Ills  Histoire  des 
Institutions  de  Molse  et  du  Feuplo  H^breu. 
This  work  is  inscril)ed  to  the  members  of  the 
legal  profession ;  but  it  will  be  found  equaUy 
interesting  to  dergymen,  and  to  all  others  who 
may  be  disposed  to  examine  the  subject." 


Svo.    Price  7t»  6d.  boards, 

YEATES'    SYRIAC    GRAMMAR. 

A  Stbiao  Obamhab,  principally  adapted  to  the  New  Testament  in  that  laniniage. 
By  Thomas  Yeates,  late  of  the  University  of  Oxford,  author  of  "Indian  Church 
Histoty,"  &c  &c. 
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LIST   OF  LAW   REPORTS  AND   TREATISES 

OFFERED  AT  REDUCED  PRICES  TO  THE  PROFESSION. 


The  Reports  are  stated  at  the  Bound  Prices,  in  best  Law  Calf,  and  quite  new. 

The  Treatises  are  in  strong  Boards,  and  also  quite  new. 

The  Rbducbo  Prices  are  for  Ca*h,  and  vfithovt  discount. 

Those  Reports,  excepting  the  current  series,  that  have  no  Prices  attached,  are  onlj 

to  be  had  Second  Hand,  and  at  the  Market  Price. 
All  the  Reports  are  in  Royal  Svo,,  and  in  every  case  the  beet  edition,  except  where 

otherwise  expressed. 
The  remaining  stock  of  many  of  these  Reports  being  smaU,  an  early  application  iB 

necessary  to  secure  them  at  the  present  prices. 


Reports  in  fhe  House  of  Lords. 

CoLLES, — ^W.  III.  and  Anne,  8to.    Dublin.    1  voL  . 
Brown,~17  to  40  O.  III.,  by  Tomlins.    8  vols. . 
Dow,— 58  to  58  G.  III.     Second  hand,    6  vols. 
Dow  and  Clark,— 8  O.  IV.  to  2  W.  IV.    2  vols. 
Clark  and  Finnellt,— 2  W.  IV.  to  9  &  10  Vict.    12  vols. 
Maclean  and  Robinson,—  2  &  8  Vicu    1  voL     . 

West.— 2  &  8  to  5  Vict    1  vol 

House  of  Lords  Cases,  10  &  11  Vict  to  present  time.    Vols. 

1  to  5,  aud  Vol.  6,  Parts  1  and  2 

*«*  ThM6  Raporte  are  the  currsut  series,  and  VoL  0,  Part  2,  is  the  last 

Part  out. 

Beports  in  fhe  High  Court  of  Chancery. 

Cart, — Mary,  Gliz.  &  James  I.,  12mo.     1  vol 

Tothill, — Elisabeth,  James  L  and  Charles  I.,  12mo.     1  voL  . 
Freeman, — Charles  II.,  James  II.,  W.  IIL  &  Anne,  Second 

edition,  by  Hovenden.    1  vol 

Vernon, — Charles  II.,  James  II.,  W.  III.,  Anne,  &  G.  I.,  7%ird 

edition,  by  Raithbt.     2  vols. 

PXERB  Willxam8,~W.  III.,  Anne,  &  Q.  I.  ft  II.,  FiftA  edilion, 

by  Monro,  Lowndbb,  and  Randall.    3  Vola.  . 
MoBELET,— 12  O.  L  to  3  G.  II.,  8vo.    Dublin.     1  vol.         .    . 
Talbot,  Cases  Temp.-^7  to  10  Q.  II.|  8vo.    Dublin.    1  voL    . 

Cox,— 23  to  86  Q.  III.    2  vols. 

Edbn,— 80  G.  II.  to  7  G.  III!    2  vols. 

AiCBLSR, — 11  G.  II.  to  24  G.  III.,  Second  edition,  by  Blunt. 

2  vols 

Brown,— 18  to  84  G.  III.,  Fourth  edition,  by  Edbn.    4  vols.    . 
Vesbt,  Jun.,  —29  to  52  G.  III.,  with  Index,  and  Hoyenden*8 

Notes.    22  vols. 

Vesbt  and  Bbambs, — 52  to  54  G.  III.    8  vols.    .  .    . 

Cooper,— 55  G.  III.    1  vol 

Merivale,— 56  &  57  G.  III.    8  vols.  

SwANBTON,— 58  &  59  G.  IIL    8  vols 

Wilson, — 58  k  59  G.  III..  4  jMirts  in  1  vol 

NB.  All  that  were  published. 
Jacob  and  Walker,— 60  G.  IIL  to  1  &  2  G.  IV.    2  vols. 

Jaoob, — 2  &  3  G.  IV.    1  vol 

Turner  and  Russell, — 3  to  5  Geo.  IV.    1  vol. 
RuasELL^ — 6  to  9  G.  IV.    4  vols,  and  vol.  5,  parts  1  and  2 

N.R  VoL  6  has  never  been  eom^ted. 
Russell  and  Mtlnb,— 10  G.  IV.  to  1  &  2  W.  IV.    2  vols. 
Mtlne  and  Keene, — 3  to  6  W.  IV.    8  vols.        .        ... 


PyhUeatiffn 

Price  in  Oai/. 
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PubUeaiUm  Now  qf end 

FrieemCaff.  inO^f, 

£    M,    d.  £    i.    d. 

Mtlnx  and  Craio,~6  W.  IY.  to  4  &  5  Viet    5  toIs.         .    .    8  16    6  2  10    0 

Craio  and  Phillif% — i  k  5  Yiot    1  vol 14    0  0  10    6 

Philups,— 6  to  11  Vict    2  vola. 4  16    «  1  11    6 

Hall  and  Twblus,— 12  to  14  Vict.    2  toU.    .        .        .        .    8  10    0  110 

Maonaqhtbn  and  Gordon,— 12  to  15  Vict.    8  vola.   .        ..    518    6  210    0 
Dk  Gbx,  Maonaohtkk  &  Gordon, — 15  Vict,  to  present  time. 

6  Vols.,  and  Vol.  7.  Parts  1,  2,  and  3        .        .        .        .  19    7    6 
Br  Giz  and  Jones,— Vol.  1,  Parts  1  and  2  .        ..116 

\*  These  Reports  are  the  current  series,  and  Part  2  is  the  laet  Fart  out 

Beports  in  the  Bolls  Court 

Keen,— 6  W.  IV.  to  1  Vict    2  toIs. 4  2  6        0  18    0 

Bbatan,- 1  to  14  &  15  Vict    14  vols 26  2  6        8  10    0 

Bbavan,— 15Vict  to  present  time.  Vols.  15  to  28,  and  Vol  24, 

Part  1 19  6  0 

%*  These  Beports  are  the  eurrent  series^  and  YoL  84,  Part  1,  is  the 

last  Part  out 

Beports  in  the  Vioe-Chanoellor  of  England*8  Court 

Haddock,— 55  G.  III.  to  1  &  2  G.  IV.    Second  hand,    6  yols.1 
Simons  and  Stuart,— 2  to  7  G.  rv.    2  vols.    .        .        .       •  lio  i«    n    la  ia    n 
Simons,- 7  G.  IV.  to  12  and  13  Vict    17  toIb.   .        .        .      ^^^  ^»    "    lo  i"    " 
Simons  (New  Series),— 13  to  15  &  16  Vict    2  vols.         .        .J 

Together  27  Volumes. 

Simons  and  Stuart,  2  to  7  G.  IV.    2  vols.  .       .        ..89 

Simons,— 7  G.  IV.  to  12  and  18  Vict  17  vols.  .  .  .  88  11 
Simons  (New  Series),— 18  &  14  to  15  &  16  Vict  2  toIs.  .'.35 
Drewrt, — 16  Vict,  to  present  time.     8  Vols,  and  VoL  4, 

Part  1 6  16 

%*  These  are  the  current  series,  and  VoL  4,  Part  1,  is  the  last  Part 

pubUahed. 

Boports  in  Viee-Chanoellor  Sir  Knight  Brace's  Court 

TouNQB  and  Colltbr, — 5  to  6  &  7  Vict    2  vols.    .        .        .    4 

COLLTER, — 7  to  9  Vict     2  Tols. 4 

Ds  Gex  and  Smale,— 9  &  10  to  12  &  13  Vict    5  toIs.    .        .11 
Smale  k  GiFEARD, — 18  Vict  to  present  time.    2  Vols,  and 

Vol.  3,  ParU  lto4 4  17    6 

%*  These  Beports  are  the  current  series,  and  VoL  8,  Part  4,  is  the  last 

Part  published  at  this  date. 

Beports  in  Yioe-Chaneellor  Sir  James  Wigram*s 

Conrt 

Hare,— 5  to  14  k  15  Vict    8  vols 16    4    0        8  10    0 

Hare,— 1851, 1852,  and  1858.    Vols.  9, 10,  and  11  .810 

Kat,— 1858,  1854.    1  Vol 1  18    6 

Kat  k  Johnson,  1854,  1855, 1856.    Vols.  1,  2,  8,  and  VoL  4, 

Part  1 8  14    0 

*«*  These  Reports  are  the  current  series,  and  VoL  4,  Part  1,  is  the  last 

Part  published. 

Boports  in  the  Court  of  Qneen's  Beneh. 

Coke, — 14  £li&  to  18  James  I.,  New  edition,  by  Thomas 

k  Fraskr.    6  vols. 770        2  10    0 

TxLYBRTON, — ii  Eliz.  to  10  Jamss  I.,  8to.  Dublin.  1  vol.  .080  046 
Saunders,— 24  Charles  II.,  6^  edition,  by  Serjt  Williams 

and  Justices  Pattxson  k  E.  V.  Williams,  1845.  8  vols.  4  14  6  1  10  0 
Freeman, — Charles  IL,  James  IL,  W.   k  Mary,  and  Anne, 

Second  Edition,  by  Smirks.    1  voL 19    6        0    6    0 
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PvbUeation       Now  offend 
Price  in  CaJlf.         t»  Calf. 
£    $,    d.        £    i,    (L 
Lbyinz,— Charles  IL,  James  II.,  and  W.  &  Mary,  by  YicKbbb, 

Svo.    Dublin.    8  voK 140        0  10    0 

Stbucob,— 2  G.  I.  to  21  a  IL,  Third  Edition,  by  Nolan.  2  vols. 
Hardwickb.  Cases  temp., — 7  to  10  GL  11.,  Second  JEdition,  by 

Lee.    1  vol 

WiLLES,— 11  to  82  G.  IL,  Svo.    Dublin.    1  vol.      . 
Blaokstons,  W. — 1  to  20  G.  IIL,  New  Edition,  by  Elslvt. 

2  vols. 290        0  16    0 

LOPPT,— 12  to  14  G.  IIL,  Svo.    Dublin.    1  voL 
CowPBR,— 14  to  IS  G.  IIL,  Svo.    Dublin.    1  voL 
DouoLAS,— 19  to  25  G.  IIL  Powih  Edition,  by  Frebb  and 

RoBCOE.    4  vols. 4  14    0        1  10    0 

K.B.  Vols.  8  and  4.  which  were' edited  by  Mr.  Roeooe  from  the  MSS.  of 
Lord  Olenoervle,  and  pubHshed  many  years  after  Vols.  1  and  2, 
can  be  had  separately,  price  £>!, 
DuBiTFOBD  and  East,— 26  to  40  G.  IIL,  New  Edition,    8  vols. 

East, — 41  to  58  G.  IIL    16  vols 

Maulb  and  Sblwyn, — 53  to  58  G.  III.    6  vols. 

Babmewall  and  Alderson, — 58  G.  IIL  to  1  &  2  G.  IV.    5  vols.    8  12    0        15    0 

Barmbwall  and  Cbbsswell,— ^  to  10  G.  lY.     10  vols.        .    . 

Babnewall  and  Adolphds, — 11  G.  IV.  to  4  W.  IV.    5  vols.  . 

Adolphub  and  Ellis, — 4  W.  IV.  to  4  Vict.    12  vols. 

Adolphub  and  Elus  (New  Series), — 4  to  12  &  13  Vict    15 

vols. 

Adolphub  and  Elus  (New  Series), — Vols.  16,  17,  and  18     . 
Ellis  and  Blackburn, — 6  Vols,  and  Vol  7,  Parts  1  to  8 
*«*  These  Reports  are  the  current  series,  and  YoL  7,  Part  8,  is  the 

last  Part  published. 

DowLiNO  and  Rtlakd, — 2  to  S  G.  IV.    9  vols. 
Neville  and  Manning, — 8  to  6  W.  IV.    6  vols.   . 
Neville  and  Perbt, — 7  W.  IV.  to  1  Vict.    8  vols. 
Pebrt  and  DAViaoN,— -1  to  5  Vict.    4  vols.  . 
Gale  and  Davison, — 5  to  6  Vict.    8  vols.         .    . 
Davison  and  Merivalb,— 6  to  8  Vict    1  voL 

Bail  Court  Beports. 

DowLiNO,— 1  W.  rV.  to  4  Vict.    9  vols. 19  10    0  8    5    0 

DowuNO  (New  Series), — i  to  5  &  6  Vict.    2  vols.       .        ..546  0  Itt    0 

DowLiNO  and  Lowndes, — 6  to  12  &  13  Vict    7  vols.       .        .  15    6    0  8  10    0 
LowNDBS,  Maxwell,  and  Pollook, — 13  &  14  to  14  &  15  Vict 

2  vols. 470  150 

Bail  Court  Cases,  Part  1  to  4  in  Parts         .        .       •        .0110  050 

Beports  in  the  Conrt  of  Common  Pleas. 

Bridoman.  Orlando,— Charles  IL,  by  Bannisteb.    1  voL  i 

Blaokstone,  H.— 28  to  36  G.  IIL    2  vols.      .        .        .        .800        0  15    0 
BosANQUET  and  Puller, — 36  to  47  G.  III.    5  vols.     .        ..780        1  15    0 

Taunton,— 4S  to  69  G.  IIL    S  vols. 11    4    0        2    0    0 

Broderip  and  Bingham,— 59  G.  IIL  to  1  &  2  G.  IV.    8  vols. 

Bingham,— 8  G.  IV.  to  4  W.  IV.    10  vols.  .        . 

BiNOHAM  (New  Cases),— 4  W.  IV.  to  3  Vict    6  vols.        .        .117    0        2  10    0 

Manning  and  GbanoeRi — 3  to  8  Vict    7  vols.         .       .        .  17    8    0        8    0    0 

Manning,  Granger  and  Scott  (or  Common  Bench), — S  to  12 

&  13  Vict.    S  vols. 19    7    6        4  10    0 

Manning,  Granger  &  Scott  (or  Common  Bench) — 18  Vict 

to  20  Vict    Vols.  9  to  18 28  12    6 

Common  Bbnch  (New  Series).    Vols.  1  and  2     .        .        ..480 

%*  These  Reports  are  the  current  series,  and  VoL  2,  Part  5.  is  the 

last  Part  published. 


)  26  Vols.    50    4    6       8    0    0 


Beports  in  the  Court  of  Ezoheqner,  Plea  Side. 

BuNBDBT,— 12  Anno  to  14  O.  IL  8vo.,  Dublin.    1  vol.        .    . 
Pabkbb,— 80  Chas.  II.  to  «  G.  III.  8vo.,  Dublin.    1  voL  . 

AvsTBUTBBB, — 32  to  87  Q.  III.    8  voIb. 

M'Clbland, — i  &  6  G.  rV.    1  vol 

M'Clblabd  and  Tounok,  5  &  6  G.  IV.  1  voL  .  .  .  • 
YouHOE  and  Jbbvib»— 7  to  11 G.  IV.  8  vols. 
Cbomfton  and  Jbbvis.— 11  G.  IV.  to  1  &  2  W.  IV.  2  vols.  . 
Cromfton  and  Meeson, — 2  to  4  W.  IV.  2  vols,  .  .  . 
Cbomfton,  Mbeson  and  Rosooe, — i  to  6  W.  IV.  2  vols. 
Mbeson  and  Welsbt,— 6  W.  IV.  to  10  Vict  17  vols.  .  . 
ExoHEQUEB  Rbpobtb,  The,  (by  Welbbt,  Hublstomb,  and 

GoBDON)— lOtolSVict    6  Vols. 

EzcHEQUEB  Repobtb, — Vols.  7  to  11 

HuBLBTONB  and  NoBMAN.    Vol.  1,  2,  and  Vol  8,  Part  1 

%*  Tbese  Bepoits  are  the  oarrent  series,  and  Vol.  3,  Part  1,  is  the 

last  Part  published. 

Beports  in  the  Conrt  of  Ezehequer,  Zqnity  Side. 

WiLBOK,— 67  G.  III.  swtfd.    Parti 

N.K  The  only  rart  published. 

Dakiell,— 67to69G.  III.    1  Vol 

YouNOE,— 11  G.  IV.  to  1  W.  IV.    1  Vol. 

YouBOB  and  Colltbb, — 4  W.  IV.  to  5  Vict.    4  Vols. 


Seports  at  Nisi  Prins. 

Pbakb,  80  to  52  G.  IIL    2  Vols.      .... 
E8FINA88B,— 88  to  47  G.  IIL    6  Vols,  in  8.  . 
Campbell^— 48  to  56  G.  III.    4  Vols.      .        .        .        . 

Stabkib,— 57  G.  III.  to  8  G.  IV.    2  Vols,  and  8,  Part  1 

N.B.  Vol.  8  was  never  completed. 
Rtan  and  Moodt, — 4  to  7  G.  IV.    1  Vol. 
MooDT  and  Malkin,— 8  G.  IV.  to  1  W.  IV.    1  Vol.    . 
Moody  and  RoBiB80ir«~l  W.  IV.  to  7  &  8  Vict    2  Vols. 
Cabbikoton  and  Patwb, — 4  G.  IV.  to  4  Vict.    9  Vols. 
CABBiNOTOir  and  Mabsham, — 8  to  5  &  6  Vict    1  Vol.    . 
Cabbiboton  and  Kibwan,---6  to  18  Vict    2  Vols. 
Cabbhtoton  and  Kibwab, — ^Vol.  3,  Parts  1  and  2  . 

V  ▼«!•  8>  P<ut  2,  is  the  last  Part  published  at  this  date. 


PMblieatUm 
Price  in  Qi{f, 
£    i.    d. 


Beports  before  the  Privy  Connoil. 

Kbapp,— 11  G.  IV.  to  6  &  7  W.  IV.    8  Vols.  .        .        .440 

MooBB,  6  W.  IV.  to  present  time.   9  Vols,  and  Vol.  10,  Part  117    5    6 
*•*  These  Beports  are  the  current  series,  and  Vol.  10,  Part  1,  is  the 

last  Part  published. 

MooBB,  East  India  Appeals,  6  W.  IV.  to  present  time;  6  Vols.  11    8    6 
***  These  Reports  are  the  current  series,  and  VoL  t,  Part  8,  is  the 

last  Part  published  to  this  date. 

Beports  in  the  Eoolesiastioal  Conrta 

Phillimobb,--49  G.  IIL  to  1  &  2  G.  IV.    8  Vols.      .        .    • 

AoDA]iB»— 2  to  7  G.  IV.    2  Vols,  and  8,  Part  1       .        .        . 

N.B.  YoL  8  was  never  completed. 
Hagoabd,— 8  G.  IV.  to  8  &  4  W.  IV.   8  Vols,  and  4,  Parts  1 
and  2 

N.B.  YoL  4  was  never  completed. 
CuBTEis,— 5W.  IV.  to7&8Vict    SVols.     •        .       .        . 
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PuMication 

PrictinCaJf. 

£    8.    cL 

RoBKRTSON,— 7  to  18  &  14  Vict.    Vol.  1  and  2,  Part  1        .    .    2  18    0 

RoBEBTSON,— 14  &  16  Vict.     Vol.  2,  Parts  2  and  8  .        .18    6 

N.B.— VoL  2  is  not  yet  oomi>lete. 

Beports  in  Bankmptoy. 

Ross,— 50  to  56  Q.  III.    2  yols 2  15  0 

DKA0O5  and  Chtttt,— 2  to  5  W.  IV.    4  volfc      .  .    .  4  18  0 

Deacon,— 5  W.  IV.  to  3  Vict.    4  vols. 6  18  0 

Db  Gex,— 8  to  11  &  12  Vict    1  vol 2    4  0 

De  Gez,  Macnaohteit  and  Qoedon, — 15  Vict   to    present 

time.     9  Parts 1  17  0 

De  Qbx  and  Jones, — Parts  1  and  2 0    8  6 

*»*  These  fieports  are  the  current  fleriae»  and  the  last  Fart  publiahed 

is  Part  2. 

Seports  of  Railway  and  Canal  Cases. 

NiCHOLi^  Habb,  Cabbow,  Olxykb,  Bkyah,  and  Lefbot.  7  vols.  18    1    0 

Beports  of  Eleotion  Cases. 

Peokwell^ — 43  to  47  0.  IIL,  8vo.    2  toIs.      .        .  .        .210 

Cobbett  and  Dander— 59  G.  III.,  8to.    1  toL   .  .        ..0166 

CooKBUBN  and  Rowe, — 2  &  8  W.  IV.,  8to.    1  toL  .        .19    6 

Knafp  and  Ombleb,— 4  &  5  W.  IV.,  8yo.    1  vol.  .        ..156 

Babboit  and  Ausmr, — 5  &  6  Vict,  8vo.    1  yoI.       .  .116    6 

Babboh  and  AbnolDi — 6  to  9  Vict,  8yo.    1  vol.  .        ..216 

Beports  of  Magistrate's  Cases. 

DowuNO  and  Rtland, — 2  to  8  G.  FV.,  8vo.    4  vols. 
Hanniho  and  Rtlahd, — 8  G.  IV.  to  1  W.  IV.,  8vo.     2  vols. 

and  8.  part  1 *        .    . 

N.K  AU  pablished. 
Netile  and  ICakkiro, — 8  to  6  W.  IV.,  8to.    8  yols. 

Nevilb  and  Pebbt,— 7  W.  IV.  to  1  Vict,  8yo.    Parts  1  and  2 

N.B.  AU  the  parts  published. 
Cabbow,  Haxebtok  and  Allen  (New  Sebsione  Cases), — 7  k  8 
to  14  &  15  Vict.    8  Tols.  and  4,  parts  1  to  4  .        .826 

N.B.  AU  the  parts  of  VoL  4  which  are  published. 

Crown  Cases. 

Lewin'e  Cbowr  Cabbb  ov  the  Nobthebn  CiBorrrr,  1822  to 

1838, 12mo.    2  vols. 110 

Temple  and  Mew's  Cbdcival  Appeal  Cabe%  — 1849,  1852, 

8to.    1  ToL 176 

Denibok,  Ceowk  Cases  Resebted,— 1844  to  1851.    2  toIs.    8  12    0 

Deabslt,  ditto  1852  to  1856.    1  vol.    .    2    5    6 

Deabslt  and  Bell,  ditto  1856  to  1857.     Parts  1 

to  5 1  14    0 

%*  These  are  the  oozrent  aeries,  and  YoL  1,  Part  5.  la  the  last  Pari 

published. 
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TREATISES,  BOOKS  OF  PRACTICE,  ftc. 
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PvbUemtimi  Sdm^jfknd 

rriakiBdM.  k^Bdi, 

£   «.   dL  £  a^   d. 

Adahs'  Treatise  on  the  Action  of  lyectment,  Fourth  Edition, 

royal  8vo.     1846 0  18    0  076 

Alleatt  on  the  Law  of  Partition,  8vo.    1820.        .       .        .086  040 
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Price  in  Bdt.  in  Mdt. 

^                                                    £    s,   <L  £   i.    (L 

A VDSRDON  on  the  Duties  of  Churchwardens,  8to.  1824*  .  .  0  13  0  0  2  6 
A  VGELL  on  the  Law  of  Carriers  of  Qoods  and  Passengers  by 

Land  and  Water,  8vo.     1849 150  0  10    0 

Abhlet*8  Practice    of  Attachment   in   the   Mayor's  Court, 

London,  Second  Edition,  Svo,     1819 0    7    6  0    5    0 

Bell's  Law  of  Husband  and  Wife,  8to.  1849  .  .  .  0  18  0  0  10  0 
BiLUNO  on  the  Law  of  Awards  and  Arbitration,  Sto.  1845  .  0  14  0  0  5  0 
BiLUNO  on  the  Law  Relating  to  Pews  in  Churches^  &a  12mo. 

1845 0  12    0040 

Blackstonb's  Commentaries,  Nineteenth  Edition,  by  Hoybudbn 

and  Rtland,  8to.    1836.    4  vols. 330        0  10    0 

Blaokstonk'b  Commentaries,  Twenty-firtt  Edition,  by  Hab- 

ORATB,  SwBiT,  CouoH,  and  Welsbt,  8vo.    1844.  '  4  vols.    8    3    0        15    0 

Botlb  on  the  Law  of  Charities.    1837 14    0        0    5     0 

Bright  on  the  Law  of  Husband  and  Wife,  royal  8Ta    1849. 

2  vols. *        .        .        .        .    2  10    0        1  10    0 

Bubkb's  Celebrated  Trials  connected  with  the  Aristocracy  and 

with  the  Upper  Classes  of  Society,  8to.  1851.  2  vols.  .  .  1  12  0  0  16  0 
*^*  Vol  2  may  be  had  separately. 

Chambbbs*  Dictionary  of  the  Law  and  Practice  of  Elections, 

8vo.    1837  .        .        .        • 150        0  10    0 

Chambbbs  on  the  Jurisdiction  of  Chancery  over  the  Persons 

and  Property  of  Infante.    1842 1100        0  10    0 

CooTB's  Treatise  on  the  Law  of  Mortgage.  7Air(iJS</t«um.  1850  1  10  0  10  0 
Cbabb's  Law  of  Real  Property,  8vo.  1846.  2  vols.  .  .  2  18  0  110  0 
Crabb's  Digest  and  Index  of  all  the  Statutes  from  Magna 

Charta  to  end  of  the  Sees.  9  &  10  Vict.  8vo.     1841—1847. 

4vohL 660        380 

Cribp'b  Conveyancer's  Guide,  2nUr(iJS<i»fum,  poet  8vo.  1835  .076  050 
Cbowv  Circuit  Companion,  Tenth  Edition,  byRTLAUD,  8va 

1836 110        026 

Dowdbswell  on  Fire  and  Life  Insurances,  12mo.      1846        .060        030 
DwABBis'  Genera]  Treatise  on  Statutes,  Second  Edition,  8vo. 
1848 110    0        100 

EiJ.TB.  on  Fire  and  Life  Insurance   and  Annuities,    Second 

Edition,  8vo.    1846 0  10    0        050 

Fbabnb  on  Remainders  and  Executory  Devises,  Tenth  EdiHon, 

with  an  Original  View  of  Executorv  Interests  in  Real  and 

Personal  Property,  ftc,  by  Jo6UH  W.  Smith,  1844.  2  vols.  2  4  0  15  0 
FmiTBLLT'B  Reform  Act,  2  Will.  4,  c  45, 12mo.  1882  ..076  050 
Fry's  Report  of  the  Due  of  the  Canadian  Prisoners.  1839, 

»ewed 066        080 

GoDSOir  on  the  Law  of  Patents,  Second  Edition,  with  Two  Sup- 
plements, by  BuRKB.    1844^1851  .        .        .        .    1  10    0        0  10    0 

Grant's  Advice  to  Trustees,  8vo.    1830     .  •        ..060        040 

Grkslbt's  Law  of  Evidence  in  the  Courts  of  Equity,  Second 
Edition,  by  Calvert.    1847 180        0  10    0 

Gudb's  Practice  of  the  Crown  l^de  of  the  Court  of  Queen's 
Bench.    2  vols. 2  10    0        076 

Halb's  Jurisdiction  of  the  House  of  Lords,  4 to.  1796  .  .  0  18  0  0  5  0 
Irying's  Introduction  to  the  Study  of  the  Civil  Law,  Fowih 

Edition,  8yo,    1847 090        050 

JoBBB  on  the  Law  of  Bailments,  Fourth  Edition,  by  Theobald, 

8vo.    1834  090        050 

Law's  Forms  of  Ecclesiastical  Law,  Second  Edition,  8vo.   1844    0  15    0        0  10    0 

Lawes  on  Charter-parties.    1812 110        040 

Matthew's  Digest  of  the  Criminal  Law,  12mo.     1837     .       .    0  16    0        0    6    0 


